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1 Pleas in the circuit court of the United States for the north- 

ern district of Illinois, held at the United States court-rooms 
in the city of Chicago, in the district aforesaid, before the Hon. 
Walter Q. Gresham, judge of the United States circuit court for the 
seventh circuit, and Hon. Henry W. Blodgett, district judge of the 
United States for said northern district of Illinois, on Friday, the 
twenty-first day of November, in the adjourned October term of said 
court, in the year of our Lord one thousand eight hundred and 
eighty-four, and of our Independence the one hundred and ninth 


year. 
WM. H. BRADLEY, Clerk. 
NorTHERN District oF ILLINOIS, 8s : 


Emity Hoyt _ 
vs. 

ANNA Hanspory, Miner N. Knowrtron, LyMan 
Baird, Trustee ; Michael Andrew Rorke, Charles J. 
Shields, William Lindsley, Sarah L. Robb, Ran- 
some A. Givens, and Alonzo G. Collins. 


-In Chancery. 


Be it remembered that on the fifteenth day of February, 1883, 
came the complainant, by her solicitor, and filed in the office of 
the clerk of the circuit court of the United States for the 

2 northern district of Illinois, at Chicago, in said district, her 
bond for costs and bill of complaint in said entitled cause ; 
which said bond and bill are, respectively, in the words and figures 


following, to wit: 


3 Bond. 


Unitep STates OF AMERICA, \ 
Northern District of Illinovs, 


Circuit Court. December Term, A. D. 1883. In Changery. * 


Emity Hoyt 
v8. 
Anna Hanspury, Miner N. Know.rton, and Lyman Barron, Trustee. 


I enter myself security for costs in this cause and promise to pay 
all costs which may accrue to the opposite party in this action, or to 
any of the officers of this court, and, in default of payment by the 
complainant of any costs ordered or adjudged to be paid by her, 
hereby agree and stipulate that execution may issue against my 
property for any costs taxed against her. 

Dated this 15th day of February, A. D. 1883. 

EDWARD J. HILL. 


Endorsed : Filed Feb. 15th, A. D. 1883. W. H. Bradley, clerk. 


4 To the judges of the circuit court of the United States for the 
northern district of Illinois: 
Emily Hoyt, of Stamford, and a citizen of the State of Connecti- 
cut, brings this her bill against Anna Hanbury, Miner N. Knowl- 
1—380 
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ton, and Lyman Baird, trustee, all of them of the city of Chicago 
and citizens of the State of Lllinois. 

And thereupon your orator gomplains and says— 

That she is now, and since about the first day of April, A. D. 
1877, has been, the owner of buildings and lessee of the lot- upon 
which the same are erected, known as Nos. 392 and 394 South Clark 
street, in the city of Chicago and county of Cook, in said district. 

That on the 24th day of July, A. D. 1878, the complainant, by 
letter of attorney, under her hand and seal, duly acknowledged and 

recorded in the recorder’s office in said Cook county, in Book 
5 794 of Records, on page 605, made and constituted one Miner 

N. Knowlton her attorney-in-fact to manage and control her 
said and other property in the county of Cook aforesaid, as therein 
described, as will more fully and at large appear on reference to the 
copy of said letter of attorney, hereto annexed and marked “ Ex- 
hibit A” and hereby made a part of this her bill of complaint. 

That the rents of said property Nos. 392 and 394 South Clark 
street have aggregated the sum of ($150) one hundred and fifty dol- 
lars per month ever siuce the same have been entrusted to the said 
Miner N. Knowlton, and that under and by virtue of said letter of 
attorney the same Miner N. Knowlton has received and collected 
all said rents or, in the aggregate, the sum of upward of six thou- 
sand dollars ($6,000). 

That the said Miner N. Knowlton has hitherto failed and neg- 
lected to account to and with the complainant for said moneys, but 
with the same has purchased in his own name the following-de- 

scribed real estate, situate in the city of Chicago and county 
6 of Cook aforesaid—that is to say: 
Lots numbered one (1) and two (2) of McKee’s subdivision 
of lots fifty-three (53), fifty-four (54), fifty-five (55), and fifty-six (56), 
in Taylor’s subdivision of block forty-three (48), in the canal 
trustees’ subdivision of the west half and the west half of the north- 
east quarter of section seventeen (17), in township thirty-nine (39) 
north, of range fourteen (14) east, of the third P. M.; also lot 57, in 
Taylor’s subdivision of said block forty-three (43). 

And that also, with said moneys of the complainant, the said 
Miner N. Knowlton has caused to be erected on said lot fifty-seven 
(57) a large three-story brick dwelling-house and barn. 

That in the summer of 1881, and after the purchase of said real 
estate by the said Miner N. Knowlton as aforesaid, he, the said 
Miner N. Knowlton, purchased, for and on account of the complain- 
ant, with her moneys thus received by him as aforesaid for an in- 

vestment thereof, a certain note, of date June 25, 1877, for the 
7 sum of $1,800.00, made by Blanche D. McKee and William 

H. McKee, payable five years after date thereof, with interest 
at nine per cent. per annum, and the trust deed securing the same, 
given by said Blanche D. McKee and William H. McKee, convey- 
ing to one Lyman Baird, as trustee therein named and upon the 
trust therein described, the following-deseribed lands, to wit: 

Beginning at a point in the east line of Mufkerry street 20 feet 
south of the N. W. corner lot 56, in H. M. Taylor’s subdivision of 
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block forty-three (43), canal trustees’ subdivision of west half and 
west half of northeast one-quarter, section seventeen (17), township 
thirty-nine (39), range fourteen (14) east, of third P. M.; thence 
running south on east line of Mufkerry street 20 feet; thence, paral- 
lel to the north line of said lot 56, 125.4 feet, more or less, to an 
alley ; thence, north on west line of said alley 20 feet; thence west, 
parallel to the north line of said lot 56, 125.4 feet, more or less, to 
place of beginning. North and south lines coincide with lines run- 

ning in the middle of partition walls separating house erected. 
8 That the lands upon which said trust deed is predicated are 

a portion of the lands theretofore purchased by the said Miner 
N. Knowlton with the moneys of the complainant, as hereinbefore 
stated and set forth. 

‘That subsequently the said Miner N. Knowlton turned over to 
the complainant the said note and trust deed, and informed the 
complainant that no interest had been paid thereon since the 25th 
dav of June, A. D. 1881. 

That shortly after receiving said trust deed the complainant ap- 
plied to the said Lyman Baird, trustee, to sell said real estate, not 
then knowing that the said Knowlton had also purchased the re- 
mainder or equity of redemption of the lands described therein, as 
aforesaid. 

That on the ninth day of January last past the said Lyman Baird, 
trustee, computed the interest on said note and found that there was 

then due and unpaid, of principal and interest on said note, 
9 the sum of two thousand one hundred and sixty-six dollars 

and eighty-one cents ($2,166.81); whereupon, pursuant to 
said application, the said Lyman Baird caused notice of sale of the 
lands described in said trust deed, pursuant to the power of sale 
therein contained, to be published. 

That the complainant has called upon the said Miner N. Knowl- 
ton to account to and with her for the said rents and moneys so col- 


Pod 


lected by him as aforesaid, and that he has failed and neglected so; 


to do. 

That the complainant has recently learned, and upon her in- 
formation and belief alleges the facts to be, that in June last past 
the said Miner N. Knowlton made the acquaintance of one Anna 
Hanbury and afterward entered into an agreement in words and 
figures following—that is to say: 

Articles of agreement entered into this eighth (8) day of Septem- 

ber, 1882, between Miner Nathaniel Knowlton, of the city of 
10 Chicago, in the county of Cook and State of [llinois, of the 
first part, and Anna Hanbury, of the second part, witnesseth : 

That the said Miner Nathaniel Knowlton, by these presents, agrees 
to convey and grant by warranty deed unto said Anna Hanbury, 
her heirs and assigns, lots numbered one (1) and two (2) of MeKee’s 
subdivision of lots fifty-three (53), fifty-four (54), fifty-five (55), and 
fifty-six (56), in Taylor’s subdivision of block forty-three (43), in the 
‘anal trustees’ subdivision of the west half and the west half of the 
northeast quarter of section seventeen (17), in township thirty-nine 


eR gil tl: 
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(39) north, range fourteen (14) east, of the 3rd P. M., in Chicago, 
Cook county, Illinois; also lot (57) fifty-seven, in Taylor’s subdi- 
vision of said block forty-three (43), with all the buildings and im- 
provements thereon, except an encumbrance of eighteen hundred 
dollars on part of said premises, known as number 22 Winthrop 
Place, Chicago, with the appurtenances, and free from all other en- 
cumbrances and liens, excepting that of taxes for the year 1883 
(three), for and in exchange of and for the following-described lands 

and tenements, with the appurtenances, of the said Anna 
11 Hanbury, known and described as follows, to wit: 

A certain parcel of land situated in that part of Boston, in 
the county of Suffolk and Commonwealth aforesaid, called “ Claren- 
don Hills,” being lots numbered one (1), eight (8), nine (9), twelve 
(12), thirteen (13), twenty-three (23), twenty-four (24), twenty-seven 
(27), twenty-eight (28), twenty-nine (29), thirty-five (35), thirty-nine 
(39), forty (40), forty-one (41), forty-five (45), forty-seven (47), fifty- 
five (55), fifty-six (56), fifty-eight (58), sixty (60), sixty-three (63), 
sixty-nine (69), seventy-three (73), seventy-seven (77), seventy-eight 
(78), seventy-nine (79), and eighty (80), on a plan of land of C. J. 
Page and J. H. Page at “ Clarendon Hills,” drawn by E. W. Hencke 
and dated May 22nd, 1872, and recorded in Norfolk registry of 
deeds, containing, to wit, in or about one hundred and ninety-nine 
thousand four hundred and sixty-one (199,461) square feet of land, 
being a portion of the premises to Harvey A. Whiting and George 
O. Whiting by deed from Charles J. Page and J. H. Page conveyed, 
date- May 5th, 1873, and recorded with Norfolk county deeds, Lib. 

440, folio 268 ; to have and to hold said last-described premises 
12 to said Miner Nathaniel Knowlton in fee, but subject, never- 
theless, to an incumbrance of one thousand dollars, which in- 
cludes a mortgage of eight hundred dollars and interest and two 
hundred dollars agreed upon as a lien upon said premises, though 


not acknowledged or recorded. 


It is further agreed that said Knowlton shall furnish an ab- 
stract of title to said premises,duly certified to by Handy & Co., 
Haddock, Vallette & Records, or the recorder of Cook county, IIli- 
nois, for examination and for the opinion of said Anna Hanbury’s 
coursel, and that the said Anna Hanbury shall furnish to the said 
Miner Nathaniel Knowlton an abstract, according to the custom of 
Boston, Massachusetts, of the title to the said above-described prem- 
ises, situated in Suffolk county, Massachusetts. 

It is agreed further that said Miner Nathaniel Knowlton may use 
the north wall of the building erected on the north line of said lot 
No. fifty-seven (57), in Taylor’s subdivision of block 43, C. T. sub- 

division of W.3 & W. 4 of N. E. }, section 17, T. 39, R. 14 

13 E., of 3rd P. M., as a party wall whenever he desires so to do. 
And it is lastly agreed that said Miner Nathaniel Knowl- 

ton shall deliver to said Anna Hanbury a certain set of diamonds, 
free of charge, as a condition precedent to the exchange of a deed 
of conveyance of her real estate above described by her to said 
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Knowlton, which diamonds have been deposited heretofore by her 
with him as a security for a loan of money. 
(Signed) MINER N. KNOWLTON. [s. 
(Signed) - ANNA HANBURY. s. 


Strate oF ILLinors, County of Cook: 


I, Andrew M. Rorke, a notary public in and for said county of 
Cook, in the State aforesaid, do hereby certify that Miner N. Knowl- 
ton and Anna Hanbury, personally known to me to be the same 
persons whose names are subscribed to the foregoing instrument, 
appeared before me this day in person and acknowledged that he 
signed, sealed, and delivered the said instrument as their free and 
voluntary act for the uses and purposes therein set forth, including 
the release and wa-ver of the right of homestead. 

Given under my hand and notarial seal this eighth (8) day of 
September, A. D. 1882 (eighty-iwo). 

[L.8. OF NOTARY rentaet ANDREW M. RORKE, 
Notary Public in and for said County, in said State. 


14 That said Miner N. Knowlton in making the purchase of 

said property with the moneys of the complainant as afore- 
said in his own name, without the knowledge or consent of the com- 
plainant, became and was and is the trustee of the complainant by 
virtue of the trust resulting therefrom in the law, and that said 
agreement was made in violation of the said trust. 

That in attempting to carry out said agreement said Miner N, 
Knowlton and the said Anna Hanbury have fallen into disputes 
and engaged in expensive litigation over the property of the com- 
plainant aforesaid, so that she is greatly in danger of losing the 
same. 

That the said Anna Hanbury, through false and fraudulent rep- 
resentations and undue influence over the said Miner N. Knowlton, 
procured the said written agreement from him, and has procured 
from him warranty deeds conveying said property to her, and pro- 

cured from him the possession thereof, and is now collecting 
15 the rents therefor from tenants in possession thereof to the 
amount of $110 per month. 

That the said Anna Hanbury, after making the acquaintance of 
the said Miner N. Knowlton, in June last, held out and represented 
to him that she had a few years before that time, at Boston, Massa- 
chusetts, where she formerly resided, inherited a considerable fortuue 
of upwards of one hundred thousand dollars, and that in course of 
time the same had been spent, excepting about the sum of twenty 
thousand dollars, and that under the advice of friends and careful 
counsel to preserve the residue of said inheritance the said twenty 
thousand dollars, then being all in cash, had been invested in 
twenty-seven unimproved lots in said city of Boston. 

That all said representations were false and untrue, as the said 
qhnne Hanbury then and there well knew and understood, but that ° 

e, the said Miner N. Knowlton, trusting and confiding in her, be 
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lieved the same and fully relied thereon, and was thereby 
16 induced to enter into said agreement and make said transfer 
of property. 

That to further induce the said Miner N. Knowlton to enter into 
said agreement and to carry out the same she, the said Anna Han- 
bury, did also state and represent to the said Miner N. Knowlton 
that the said twenty-seven lots were situate on a public street, and 
were located within one block of the depot or station-house at 
Clarendon Hills, a new part of the city of Boston, Massachusetts, 
on the Boston and Providence railroad, which statement and repre- 
sentations she, the said Anna Hanbury, well knew to be false and 
untrue. 

But he, the said Miner N. Knowlton, fully believed the same, and 
without visiting the property or taking any steps to otherwise learn 
of their location, entered into said agreement, and proceeded to 
carry out the same, until he afterward learned that said lots of land 
were located upward of half a mile from said depot or station-house, 

as the fact is. 
17 And your oratrix further shows, and upon her information 

and belief alleges the fact to be, that to further influence and 
persuade the said Miner N. Knowlton to enter into such agreement 
she, the said Anna Hanbury, produced certain title deeds to said 
twenty-seven lots at Clarendon Hills aforesaid, and pointed to the 
consideration therein stated, showing that the same had been trans- 
ferred and sold, and that she had paid therefor the sum of nearly 
twenty thousand dollars ($20,000), and that she, the said Anna Han- 
bury, well knew and understood that said consideration was never 
paid and the statements thereof in said title deeds were false and 
untrue; but he, the said Miner N. Knowlton, not knowing the con- 
trary, believed the same, and relied thereon in making said agree- 
ment and in carrying out the same. | 

That in view of the facts hereinbefore set forth the said Anna 

Hanbury is not an innocent purchaser bona fide for value, 
18 but now holds the title to said lands in the city of Chicago 
subject to the said trust and the equities of the complainant. 

That said Anna Hanbury is a poor person and unable to respond 
for or to account for the rents which she is receiving as aforesaid, 
and aside from said property has no other property, either real or 
personal. : 

And your orator further shows that the said Miner N. Knowlton 
is insolvent and unable to respond, in damages or otherwise, for the 
said moneys, liaving no property, either real or personal, not by law 
exempt from execution. ; 

That the property of your orator is worth in cash about the sum 
of $10,000. 

That the property on which said trust deed is predicated is worth 
about the sum of $2,000, and would not bring at forced sale the 
amount of the incumbrance thereon. 

That the said property in Boston, the property of the said 
19 Anna Hanbury,is encumbered for more than it will bring in 
cash, and that said incumbrances were thereon at the time of 
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making said agreement between the said Anna Hanbury and the 
said Miner N. Knowlton. 

To the end, therefore, that your oratrix may have adequate relief 
in the premises in a court of equity, where matters of this sort are 
alone cognizable and relievable, may it please your honors to grant 
unto her, the said Emily Hoyt, complainant, the writ of injunction 
to restrain the said Anna Hanbury, defendant, and the said Miner 
N. Knowlton, the other defendants, their agents, attorneys, & solicit- 
ors, from further interfering with the following-desecribed property, 
to wit: 

Lots numbered one (1) and two (2) of McKee’s subdivision of lots 
fifty-three (53), fifty-four (54), fifty-five (55), and fifty-six (56), in Tay- 
lor’s subdivision of block forty-three (43), in the canal trustees’ sub- 
division of the west half and the west half of the northeast quarter 

of section seventeen (17), in township thirty-nine (39) north, 
20 of range fourteen (14) east, of the 3rd P. M. 
Also lot fifty-seven (57), in Taylor’s subdivision of block 
forty-three (43) of said other subdivision. 

And that a receiver be appointed to collect the rents and take 
charge and care of said property, and that said Lyman _ baird, trus- 
tee, defendant, be enjoined from proceeding with said sale until the 
further order of court, and that, the premises being seen, the said 
written agreement and all conveyances made pursuant thereto 
touching said property between the said Anna Hanbury and the 
said Miner N. Knowlton may be decreed to be annulled, cancelled, 
rescinded, and set aside, and that the said Miner N. Knowlton be 
decreed to account to and with the said complainant for all moneys 
received by him as such attorney-in-fact, and that the said prop- 
erty,or so much thereof as the said Miner N. Knowlton has pur- 
chased with the moneys of the complainant, be decreed to belong to 

the complainant, and that the said Anna Hanbury be required 
21 to convey the same to the complainant, or in default of her 

so doing the same be transferred by a special master or a 
master of this court, and for such other or further ord*r or decree as 
may be necessary and proper in the premises to enforce the trust 
hereinbefore described and as may’ be according to equity and good 
conscience, 

And may it please your honors to grant unto the complainant the 
usual writ of summons, commanding the said Anna Hanbury, de- 
fendant, the said Miner N. Knowlton, defendant, and the said Lyman 
Baird, trustee, defendant, to appear and answer this bill of com- 
plaint by a certain day therein named, and that each of them ex- 
cept the said Lyman Baird be required to answer the said bill of 
complaint, though not on oath, the necessity of answering under 
oath being hereby expressly waived. 

And your oratrix will ever pray, &c. : 

EMILY HOYT, 
By EDWARD J. HILL, 
Her Solicitor. 
KE. J. HILL, Of Counsel. 
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22 : Exuipit A. 


Know all men by these presents that I, Emily Hoyt, of the town 
of Stamford, county of Fairfield and State of Connecticut, have 
made, constituted, and appointed, and by these presents do make, 
constitute, and appoint, Miner N. Knowlton, of Chicago, Cook county, 
Illinois, my true and lawful attorney, for me and in my name, place, 
and stead to take charge of my leasehold property situated on lot 
4, block 111, school section addition to Chicago, Illinois, and to make 
new ground lease with owner of ground, as above stated; to make 
leases for one year; to collect rents now due or which may become 
due, and to sue and distrain for the same; to pay insurance pre- 
miums, water tax, ground rent, and to collect insurance in case of 
loss by fire; the leases to be made from year to year and the rents 
to be payable monthly; also to take charge of any other property 
which I may have or acquire in Cook county, Illinois. My said 
attorney is to make such necessary repairs on buildings as may be 
required to keep — in order, giving and granting unto M. N. Knowl- 

ton, said attorney, full power and authority to do and 
23 perform all and every act and thing whatsoever requisite 

and necessary to be done in and about the premises as fully, 
to all intents and purposes, as I might or could do if personally 
present, with full power of substitution and revocation, hereby 
ratifying and confirming all that my said attorney or his substitute 
shall lawfully do or cause to be done by virtue hereof. 

In witness. whereof I have hereunto set my hand and seal the 
24th day of July, one thousand eight hundred and seventy-eight. 

(Signed) EMILY HOYT. [s.] 


Signed, sealed, and delivered in presence of— 
TH. FERRIS WATERBURY. 
CHARLES E. HOLLY. 


STATE OF CONNECTICUT, 


, Rp, 
Town of Stamford, Fairfield County, § atl , ° 


On the 24th day of July, eighteen hundred and seventy-eight, 


before me, a notary public of the county of Fairfield, in the State 


of Connecticut, appeared Emily Hoyt, personally known to me to 
be the real person whose name is subscribed to the foregoing power 
of attorney as having executed the same, and then acknowledged 
the execution thereof as her free act and deed. 
Given under my hand and seal this 24th day of July, 1878. 
[ Notary Seal, C. E. Holly.] 
(Signed) CHARLES E. HOLLY, 


Notary Public for Connecticut. 
WM. H. BRADLEY, Clerk. 


24 On the same day, to wit, on the fifteenth day of February, 
1883, there issued out of said clerk’s office a writ of subpcena 


Filed Feb. 15, 1883. 


OWN 
ave 
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in said entitled cause; which said writ, together with the return of 
the marshal thereto attached, is in the words and figures following, 


to wit: 
Subpoena. 


UnitTEp STATES OF AMERICA, \ a 
Northern District of Illinois, { ” 
The United States of America to Anna Hanbury, Miner N. Knowl- 
ton, and Lyman Baird, trustee, Greeting : 

We command you and every of vou that you appear before our 
judges of our circuit court of the United States of America for the 
northern district of I]linois, at Chicago, in said district, on the first 
Monday in the month of April next, to answer the bill of complaint 
of Emily Hoyt, this day filed in the clerk’s office of said court, in 
said city of Chicago, then and there to receive and abide by such 
judgment and decree as shall then or thereafter be made, upon pain 
of judgment being pronounced against you by default. 

‘To the marshal of the northern district of Illinois to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the 

25 Supreme Court of the United States of America, at Chicago 
aforesaid, this 15th day of February, in the year of our Lord 

one thousand eight hundred and eighty-three, and of our Independ- 


ence the 107th. 


[SEAL. ] W. H. BRADLEY, Clerk. 


MemoranpuM.—The above-named defendants are notified that 
unless they and each of them shall enter their appearance in the 
clerk’s office of said court, at Chicago aforesaid, on or before the 
day to which the above writ: is returnable the complainant’s bill 
will be taken against them as confessed and a decree entered accord- 


ingly. | 
W. H. BRADLEY, Clerk. 
Special Deputy’s Re®turn. 
Unitep States OF AMERICA, t *. 
Northern District of Illinois, | ~- 


Know all men by these presents that I have appointed, and by 
these presents do appoint, 'T. F. Robinson my true and lawful deputy 
to execute the annexed writ, Emily Hovt vs. Anna Hanbury, and 
to make return of the execution according to law. 

A. M. JONES, [seaz.] 
U. 8. Marshal for the Northern District of Illinois. 


I have served the annexed writ in the following manner, to wit: 
By reading the same to and in the presence and hearing of 
26 Anna Hanbury and Miner N. Knowlton, and delivering each 
of them a true copy thereof in person, this 15th day of Feb- 
ruary, A. D. 1883. 
2—380 
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Lyman Baird not served, by order of plaintiff's att’y. 
A. M. JONES, 
United States Marshal, 
By T. F. ROBINSON, 
Special Deputy. 
Unirep Srates oF AMERICA, 
Northern District of Illinois, \ ' 


T. F. Robinson, being duly sworn, deposes and says that he served 
the annexed writ as stated in the foregoing return, and that the ex- 
pense returned by him, in addition to the fees, was actually incurred, 
and that the same is according to law. 

T. F. ROBINSON. 


Subscribed and sworn to before me this 15th day of February, A- 
D. 1883. 
[SEAL. ] SAMUEL C. HAYES, 


Notary Public. 


Endorsed: Filed Feb. 24, 1883. W. H. Bradley, clerk. 


Afterwards, to wit, on the twentieth day of February, 1885, came 
Miner N. Knowlton, by his solicitor, and filed in said clerk’s office 
his answer in said entitled cause; which said answer is in the words 
and figures following, to wit: 


27 Circuit Court of the United - States, Northern District of 
Illinois, ss. In Chancery. 


Emity Hoyr 
Us, 
Miner N. Knowcton, Impleaded with AnNA Hanbpura and 
LyMAN Barron, Trustee. 


The separate answer of Miner N. Knowlton, impleaded with Lyman 
Baird, trustee,and Auna Hanburg, defendants, to the bill of com- 
plaint of Emily Hoyt, complainant. 


, 


This defendant, saving and reserving to himself all benefits and 
advantages of exception or otherwise to the said bill of complaint, 
for answer to the said bill, or so much thereof as this defendant is 
advised is material or necessary for him to make answer unto, an- 
swers and says— 

That this defendant admits that he was appointed the attorney- 
in-fact for the complainant and has collected rents for her for her 
property here in the city of Chicago substantially as is set forth and 
alleged in said bill of complaint. 

But this defendant denies that he has failed or neglected to ac- 
count to and with the complainant therefor, as alleged in said bill 
of complaint. 

This deféndant further admits that with the moneys of the com- 
plainant so received he has purchased the said real estate in part, 
but that the greater part of the purchase-money for said real estate 
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was furnished by this defendant by his own moneys derived by this 
defendant otherwise than from the property of the said Emily 
Hoyt. 
28 This defendant further admits that he purchased solely 
and exclusively with the moneys of the said Emily Hoyt the 
note for $1,800.00 and the trust deed on said property, and that he 
has turned the same over to her, and that on the 9th day of Jan- 
uary, A. D. 1883, there was due thereon the sum of two thousand 
one hundred and tw enty-one dollars and eighty-one cents, as alleged 
in said bill of complaint, for which he should have credit and for 
which he has fully accounted. 

This defendant further admits that, with the moneys of the said 
Emily Hoyt, in part with his own moneys and in part with his own 
time, skill, and labor, he improved a portion of said property by 
erecting thereon a large three-story dwelling-house and a barn. 

But this defendant denies that the same became or was thereby 
the sole and exclusive property of the said Emily Hoyt. 

This defendant admits that he did, as he had a right to do, take 
title to all said property in his own name substantially as stated in 
said bill of complaint. 

This defendant admits that he entered into an agreement of the 
form, tenor, and effect as set forth in said bill of complaint with the 
defendant, Anna Hanburg, and that in carrying out said agreement 
this defendant and the said Anna Hanburg have fallen into dispute 
and have engaged in expensive litigation in the superior court of 
Cook county, and that transfers of property have been made between 
the said Anna Hanburg and this defendant substantially as alleged 
in said bill of complaint. 

And this defendant admits that said Anna Hanburg pro- 

29 cured the said agreement and the said transfer by the false 
and fraudulent representations by her made for that purpose, 
substantially as alleged and set forth in said bill of complaint, and 
he now claims that said agreement and said transfers are fraudulent 
and void as against this defendant. “ 

And this defendant further says that he is ready and willing to 
account to and with the said complainant for all moneys received 
by him under said power of attorney as may be equitable in the 
premises and as to the court shall seem meet, as well as for the dis- 
position thereof, and that this defendant denies all other matters and 
things stated and set forth in said bill not hereinbefore expressly 
admitted or denied, without this, ete. 

MINER N. KNOWLTON. 

B. M. MUNN 

: Solicitor for Defendant Knowlton. 


Unitrep STates OF AMERICA, Le 
Northern District of Illinois, fe 


Miner N. Knowlton, being duly sworn, deposes and says that he 
is the defendant who made the above answer and knows the con- 
tents thereof, and that they are true of his own knowledge. 


MINER N. KNOWLTON. 
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Subscribed and sworn to before me this 20th day of February, A. 
D. 1883. 
[ SEAL. | H. 8. STODDARD, 


United States Commissioner. 


Endorsed: Filed February 20th, 1883. William H. Bradley, 
clerk. 


30 Afterwards, to wit, on the twenty-third day of February, 
1882, in the December térm of said court, 1882, in the record 

of the proceedings thereof in said entitled cause, before Hon. 

Henry W. Blodgett, district judge, is the following entry, to wit: 


Order. 


Emitry Hoyt 

Us. 
ANNA Hanpury, Miner N. KNow ton, and Lyman { 
Barrp, Trustee. 


-In Chancery. 


~ 


This cause coming on to be heard upon the bill of complaint and 
the answer of Miner N. Knowlton, and it appearing unto the court 
now here that the said Miner N. Knowlton is now and has been 
the agent and attorney-in-fact of the said complainant, as charged 
and alleged in said bill and admitted in said answer, and it also 
in the same manner appearing to the court that the said Miner N. 
Knowlton has received as such agent and attorney-in-fact large 
sums of money which belonged to said complainant, for which he 
has not fully accounted, and that he has invested the same in cer- 
tain real property and in making improvements thereon in his 
own name in the city of Chicago,in said district, contrary to his 
duty as such attorney-in-fact: Now, therefore, it is hereby adjudged 

and decreed that said Miner N. Knowlton do make full, true, 
ol and perfect account of his doings as the agent and attorney- 

in-fact of the said complainant, and for that purpose refer- 
ence of all matters touching said account, with the usual powers to 
send for persons and papers, is hereby made to Elijah B. Sherman, 
Esq., a master in chancery of this court, with directions to take and 
state said account between the said E mily Hoyt, complainant, and 
the said Miner N. Knowlton, one of the defendants named herein, 
and to inquire fully and particularly what disposition the said 
Miner N. Knowlton has made of the moneys which he has received 
belonging to the said Emily Hoyt, complainant, and to further in- 
quire fully and particularly of the nature, situation, and value of 
any property, real and personal, which the said Miner N. Knowl- 
ton has purchased or improved with any of said moneys, and with 
all convenient speed due report of the facts make unto the court, 
with his conclusions thereon. Proceedings under this decree shall 
not affect defendants who have not yet answered. 


o2 Afterwards, to wit, on the twenty-sixth day of February, 
1883, in the December term of said court, 1882, in the record 
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of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 


Emity Hoyt 
vs. In Chancery. 
AnNA Hanpury et al. 


On motion of complainant’s solicitor, it is ordered that Elijah B. 
Sherman, Esq., be, and he is hereby, appointed special examiner 
herein to take evidence on behalf of the complainant under and in 
accordance with the sixty-seventh rule in equity, as amended. 


33 Afterwards, to wit, on the tenth day of March, in the ad- 

journed March term of said court, 1883, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


Emity Hoyt 
vs. In Chancery. 
ANNA Hanpury et al. 


On motion of complainant, ordered that the complainant have 
leave to amend her bill of complaint herein without payment of 
costs, under the rule, and that on filing the said amendment with 
the petition to file, the same be, and hereby are, made a part of the 
said bill of complaint. 


On the same day, to wit, on the tenth day of March, 1883, came 
the complainant, by her solicitor, and filed in said clerk’s office her 
petition and amended bill in said entitled cause; which said petition 
and amended bill are in the words and figures following, to wit: 


o4 The Petition of Emily Hoyt for Leave to Amend her Bill of Com- 
plaint in the Above-Entitled Cause. 


Unirep Srates oF America, Northern District of Illinois : 
In the Cireuit Court of the United States. 


Emity Hoyr 
vs, 


Miner N. Knowtton, ANNA HANBurRy, and Lyman Barro. 


- To the hon. the judges of said court: 

» \y The petitioner represents and shows unto you honors that since the 
filing of her bill of complaint the facts set forth in the proposed 
amendments hereto annexed have come to the knowledge of her 
solicitor, and that they are material and necessary, and that it is nee- 
essary to make new parties defendant to said bill of complaint. 
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Wherefore she asks leave to amend her said bill of complaint as 
specified in the amendments hereto annexed. : 
EMILY HOYT, 
By EDWARD J. HILL, 
Her Solicitor. 


oo And now comes the said complainant, by Edward J. Hill, 
her solicitor, and, by leave of court first had and obtained, 
amends her bill of complaint herein as follows, to wit: 

First. By adding immediately before the words “To the end, 
therefore,” etc., where they occur in said bill, the following, viz: 

And the complainant further says that on the 14th day of Febru- 
ary, A. D. 1883, by a certain deed of trust, on that day placed of record 
in the recorder’s office in Cook county aforesaid, in Book 12785, on 
page 64, the said defendant, Anna Hanbury, transferred and con- 
veved to her senior solicitor, the trustee therein named, to wit, 
Michael Andrew Rorke, the said premises, otherwise known and 
usually designated as numbers 18, 20, and 22 Winthrop Place, to 
secure the certain promissory note therein described, payable to her 
own order, for the sum of thirty-two hundred dollars ($3,200). 

That the said Michael Andrew Rorke has been counsel and solicitor 

for said Anna Hanbury during and throughout all the transac- 
36 tions between her and the defendant, Miner N. Knowlton, and 

at the time of making of said conveyance or trust deed he, 
the said Michael Andrew Rorke, had full, perfect, ample, and com- 
plete notice of the false and fraudulent representations and of the 
misrepresentation through and by means of which the said Anna 
Hanbury acquired title to said property so conveyed to him in trust, 
as alleged and charged against her in her dealings with the defend- 
ant, Miner N. Knowlton, hereinbefore and as in this bill of com- 
plaint set forth. 

And the complainant further says that the said Anna Hanbury 
and the said Michael Andrew Roike have together negotiated the 
said promissory note secured by said trust deed with some persons 
or person, corporation or corporations, to the complainant unknown, 
whom, when discovered, the complainant will ask leave, if neces- 
sary, to make party or parties defendant to this her bill of complaint. 

And the complainant further says that by virtue of the pendency 

of the said suits then and still depending in the superior court 
o7 of Cook county between the said Anna Hanbury and the said 

Knowlton, on her part to reform the agreement between 
them and to specifically enforce the same, and on his part to rescind 
the same and all conveyances thereunder made, the said purchaser 
or purchasers of said promissory note, as well as by the notice afore- 
said to the trustee named in said trust deed securing the same, be- 
came the owner or owners thereof with full knowledge of the false 
and fraudulent representations of the said Anna Hanbury afore- 
sald. | : 

And the complainant further says that the defendant, Charles J. 
Shields, is the tenant and in possession of the premises known as 


No. 22 Winthrop Place. 
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That the defendant, William Lindsley, is the tenant and in pos- 
session of the premises known as No. 20 Winthrop Place. 

That the defendant, Sarah L. Robb, is the tenant and in posses- 
sion of the premises known as the first floor of No. 18 Winthrop 

Place. 
38 That the defendant, Ransome A. Givens, is the tenant and 
in possession of the premises known as the second or upper 
floor of No. 18 Winthrop Place. 

That the defendant, Alonzo G. Collins, is the tenant and in pos- 
session of the premises known as the basement of No. 18 Winthrop 
Place. 

And that said Michael Andrew Rorke and said tenants, all of 
them, are citizens of the State of Lllinois. 

And complainant further says that the said Anna Hanbury has 
collected rents of said tenants for said premises, respectively afore- 
said, in the aggregate to the sum of $110 per month, since October 
1, A. D. 1882, viz: 


Or Ce I Oe Cr itteritietetitiieticnncnnnnn $110 00 
Por thee S20 OF DSCRNINEE iG iic occ ne comnne cane ceccea 110 00 
Por the MONI OF JORUEI 100e <ncnnncccncses ccoccecce 110 0O 
For the month Of FURIGRE TG 1G0s anunccanescccenccs cone 110 00 
Ate Gok Gee AE OF Bs Be cis Seiten wwe cone 110 00 

Ce ae i ciate itenicom ceneimws $550 00 


Which, by reason of the premises, are properly and equitably the 
property of the complainant. 

19 And the complainant further says that the said Anna Han- 

bury is wholly insolvent and pecuniarily irresponsible, and 

hat she has no property, either real or personal, within the juris- 

liction of this court not by law exempt from execution. a 

And that there will accrue and grow due from said tenants each 
ind every month ensuing, the rents for said premises, the sum of 
$110 per month, which, if suffered to go into the hands of the said 
Anna Hanbury, will be lost to the complainant. 

Second. And by adding to the prayer of said bill, just preceding 
she words “and tor such other and further relief,” &c., where they 
occur in said bill of complaint, the following, viz: 

And that the defendant, Anna Hanbury, be required to account 
for and pay over to the complainant all the rents, issues, and profits 
‘received by her from thesaid premises, numbers 18, 20, and 22 Win- 

throp Place, or any part or portion thereof, and that the de- 

0 fendants, Anna Hanbury, Michael Andrew Rorke, and the 

owner of said promissory note and trust deed, of date Febru- 

ry 14, 1883, when discovered, be required to bring the same into 

court, and that the same be cancelled; and that ‘the defendants, 
Charles J. Shields, William Lindsley, Sarah L. Robb, Ransome A. 
Givens, and Alonzo G. Collins, respectively, be required to pay over 
all rents unpaid and all rents to your — due aforesaid, to a receiver, 
and be enjoined and restrained from further paying any moneys 
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for the use and occupation or rent of said premises or any part 
thereof to the defendant, Anna Hanbury. 

And that process of subpcena issue to the said defendants, Michael 
Andrew Rorke, Charles J. Shields, William Lindsley, Sarah L. Robb, 
Ransome A. Givens, and Alonzo G. Collins, commanding them to 
appear and answer this bill of complaint as amended, though not 
on oath, answer under oath being hereby expressly waived. 


41 UNITED STATES OF AMERICA, as 
Northern District of Illinois, {~~ ° 


Edward J. Hill, being duly sworn, deposes and says that he is 
the solicitor for the complainant in tbe above-entitled cause; that 
he has prepared the foregoing amendments and the petition as such 
solicitor from the facts which have come to his knowledge since the 
filing of original bill in said cause, and that said bill of complaint 
and all the facts set forth in said petition and amendments are true 
of his own knowledge, information, and belief. 


EDWARD J. HILL. 
Subscribed and sworn to this 10th day of March, A. D. 1883, be- 


fore me— 
H. [. HOLLAND. 
Endorsed: Filed Mar. 10, 1883. Wm. H. Bradley, clerk. 


42 Afterwards, to wit,on the twenty-sixth day of March, in the 

adjourned March term of said court, 1883, in the record of 
the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 


Emity Hoyt 
Vs, 


( In Chancery. 
ANNA Hanpury et al. 


Now come the parties, by their solicitors,and on motion of the 
defendants, by Mr. Rorke, the complainant is ruled to file a good 
bond for costs herein within ten days. 


43 Afterwards, to wit, on the thirty-first day of March, 1883, 

came M. A. Rorke, trustee, and Anna Hanbury, by their so- 
licitors, and filed fn said clerk’s office their appearances in said en- 
titled cause; which said appearances are in the words and figures 
following, to wit: 
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Appearance. 


: Unirep Strates or AMERICA, ) - 
, Northern District of Illinois, {~~ * 


In the Circuit Court of the United States. In Chancery. 


Emity Hoyt, Complainant, 


vs. 

Miner N. Knowrton, ANNA Hanpury, Lyman BAtrp, MICHAEL 
Andrew Rorke, Trustee; Charles J. Shields, William Lindsley, 
Sarah L 


. Robb, Ransome A. Givens, and Alonzo G. Collins, De- 
fendants. 


I hereby enter the appearance of the defendant, Michae! Andrew 


Rorke, trustee, and my own appearance as his solicitor and attorney 
of record in the above-entitled cause. 
ANDREW M. RORKE, 
Att’y & Solicitor of Record for the said Defendant, 
Michael Andrew Rorke, Trustee. 


Endorsed: Filed Mar. 31, 18835. Wm. H. Bradley, clerk. 
‘ 
44 Appearance of Hanbury. 
Unitep Srates oF AMERICA, \ 
Northern District of Illinois, 


In the Circuit Court of the United States. In Chancery. 
Emity Hoyt, Complainant, 
v8. 
a 
Miner N. Knowrtron, ANNA Hanbury, Lyman Barrp, MICHAEL 
Andrew Rorke, Trustee; Charles J. Shields, William Lindsley, 


Sarah L. Robb, Ransome A. Givens, and Alonzo G. Collins, De- 
fendants. 


We hereby enter the appearance of the defendant in the above- 
entitled cause known and designated as Anna Hanbury, and we 
also enter our appearance as her attorneys and solicitors of record. 

M. A. RORKE & SON, 
Solicitors & Attys for said Defendant, Anna Hanbury. 


Endorsed: Filed Mar. 31, 1883. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the 13th day of April, 1883, came A. G. 


Collins and filed in said clerk’s office his answer in said entitled 


cause; whicli said answer is in the words and figures following, 
to wit: 


3—380 
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45 Circuit Court of the United States, Northern District of [lli- 
nois, ss. In Chancery. 


Emity Hoyt, Complainant, 
v8. 
Miner N. Knowrton, ANNA Hanpure, LyMAN Barron, Trustee ; 
MicrarL ANDREW Rorke, Atonzo G. CoLiins, ef al. 


And now comes Alonzo G. Collins, in his own proper person, and, 
for answer to the bill of complaint on this cause as amended, ad- 
mits that he is tenant and in possession of the basement of the 
messuage or tenement known as No. 18 Winthrop Place, in the 
city of Chicago; that he rented the same of the defendant, Miner 
N. Knowlton, on a verbal lease from month to month, commencing 
on the 18th of each month, payable in advance, for the rent of 
$18.00 per month, and that, before he had notice of the filing of the 
bill of complaint as amended aforesaid, all rents due from this de- 
fendant had been by him paid up to the 18th day of March, A. D. 
1883, and this defendant now herewith pays into court the sum of 
eighteen dollars for the rent due on said premises up to the 18th 
day of April, A. D. 1883. 

And as to all other matters in said bill contained this defendant 
has no knowledge, and leaves the complainant to her proof, with- 


out this, ete. 
, ALONZO G. COLLINS. 
indorsed: Filed April 13th, 1883. William H. Bradley, clerk. 


46 Afterwards, to wit, on the eighteenth day of April, 1883, 

‘ame Lyman Baird, trustee, by his solicitor, and filed in said 
clerk’s office his answer to the bill and amended bill in said entitled 
cause; which said answer is in the words and figures following, to 
wit: 


47 Circuit Court of the United States, Northern District of Illi- 
nois, ss. In Chancery. 


Emity Hoyt, Complainant, 
v8. 
Miner N. Knowrton, ANNA HAnsurG, Micoart ANDREW RorRKE, 
LyMAN Bairp, Trustee, et al. 


The separate answer of Lyman Baird, trustee, defendant, to the said 
bill of complaint and amended bill of complaint of Emily Hoyt, 
complainant. 


And now comes the defendant, Lyman Baird, in his own proper 
person, and says that he is the trustee named in that certain trust 
deed of record in the recorder’s office, in Cook county, recorded in 
Book 717 of Records, page 171, as document No. 141,447; that the 
same, together with the principal note of $1,800.00 and three cou- 
on interest notes for $81.00 each thereto attached, were sent to him 
i Emily Hoyt, of Stamford, Connecticut, with directions to fore- 
close the same, in the month of January last past. 
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li- And this defendant admits that he is the holder of the legal title 
to the premises described in said trust deed upon the trusts therein 
mentioned, and that, as to all other matters and things stated in 
said bill of complaint and amended bill of complaint, this defend- 
ant has not sufficient knowledge to either admit or deny the same, 

but leaves the complainant to ber proofs. 
48 And this defendant submits himself, as such trustee, to the 

. order, decree, or direction of the court herein, and prays to be 

hence dismissed with his costs, ete. 

LYMAN BAIRD, Trustee. 


Endorsed: Filed April 18th, 1883. William H. Bradley, clerk. 
: 


Afterwards, to wit, on the seventeenth day of May, 1883, came E. 
5. Sherman, one of the masters in chantery of said court, and filed 
in said clerk’s office his report in said entitled cause ; which said re- 
port is in the words and figures following, to wit: 


49 Master’s Report. 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


Emity Hoyt, Complainant, 
v8. 
Awna Hanpury, Miner N. KNowtton, and Lyman Barron, Trustee, 
: Defendants. 


/ 

/To the judges of said court : 

{ ‘The undersigned, master in chancery of said court, to whom was 
referred the above-entitled cause by an order entered therein on the 
23rd day of February, A. D. 1883, directing him as such master to 
take and state an account between the said complainant and the 
said defendant, Miner N. Knowlton, and to enquire fully and par-* 
ticularly what disposition the said Miner N. Knowlton has made of 
the moneys which he has received belonging to said complainant, 

and to enquire further fully and particularly of the nature, 

50 situation, and value of any property, real or personal, which 

the said Miner N. Knowlton has purchased or improved with 

any of said moneys, and to make report of the facts to the court, with 
his conclusions thereon, respectfully reports— 

That said cause was set down for hearing before said master, for 

the purposes in said order specified, on the 24th day of February, 

A. D. 1583, at 10 o’clock a. m.; that there appeared at such hearing 

Edward J. Hill, Esq., solicitor for said complainant; B. M. Munn, 

Esq., solicitor for said defendant, Miner N. Knowlton, and M. A. 

Rorke & Son, solicitors for said defendant, Anna Hanbury, who 

entered a special appearance for that purpose, reference to which, as 

noted in the evidence taken in said cause, is hereby made; that the 
said defendant, Miner N. Knowlton, was then sworn and examined 
in chief by said Edward J. Hill, Esq., and cross-examined by said 

Bb. M. Munn, Esq.; that said examination was adjourned from 
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time to time until the same was concluded; that said witness 
51 produced in evidence an account of moneys belonging to 

said complainant received and paid out by him; that he fur- 
ther produced in evidence deeds, leases, policies of insurance, and 
other documents, which were marked and designated by the master 
as Exhibits A to R, inclusive, and which, with the testimony of said 
Miner N. Knowlton, are hereby made a part hereof and herewith 
returned into court; that from such evidence the master finds as 
follows: 

That the complainant herein is a sister of said defendant, Miner 
N. Knowlton, and resides in the city of Stamford, State of Conn.; 
that on the 30th day of April, A. D. 1877, said complainant became 
the owner, by purchase, of certain property in the city of Chicago, 
taking title thereto by a master’s deed from Henry Waller, Esq., 
master in chancery of the circuit court of Cook county, said prop- 
erty being described as follows: 

All the buildings and other improvements situated on lot four 
(4), block one hundred and eleven (111), school section addition to 

Chicago, with all the appurtenances thereto. 
52 That said property consisted of two two-story and basement 
frame buildings, known as numbers $92 and 394 South Clark 
St., Chicago, and a small wooden building between said two build- 
ings, all said buildings standing on leased ground; that from the 
time of such purchase of said property said Knowlton became the 
agent of said complainant, and thenceforth, as such agent, execuied 
leases of the said premises or portions thereof from time to time, 
~ edllected the rents therefor, ‘oll the ground rent. thereof, procured 
and paid for insurance from time to time, and had entire supervis- 
ion, control, and management of said premises; that between May 
1, 1877, and February 1, 1883, said Miner N. Knowlton collected 
rents for the said Clark- street property amounting in the aggregate 
to $13,044; that he paid out during that time for ground rent, water 
taxes, insurance, and other necessary expenses $3,152.58 ; that as 
commission for making such collections and disbursements and for 
‘the care and management of the property said Knowlton has 
charged 10 per cent. upon the amount by him collected 
53 or $1,304.40 ; that he paid for complainant for certain notes 
secured by a trust deed on certain property hereinafter more 
articularly set forth the sum of $1,800, leaving the net balance in 
1is hands after disbursements, commission, and money paid out for 
said notes the sum of $6,787.04; that afterwards = a sein time 
about the 24th day of March, 1881, the said defendant Knowlton, 
with the moneys in his hands belonging to said complainant, pur- 
chased from Mary A. Shields and Charles J. Shields, her husband, 
certain real estate situate in the city of Chicago, county of Cook, and 
State of Illinois, described as follows: ; 

Lot number 2 of McKee’s division of lots 53, 54, 55, and 56, in 
Taylor’s subdivision of block 43, in the canal trustees’ subdivision 
of the west half of and west half of the northeast quarter of section 
seventeen, township 39 north, range fourteen east, of the third prin- 
cipal meridian, subject to an encumbrance of $1,800, and interest 
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from December 25, A. D. 1880, and taxes, said premises being 

o4 known as number 22 Winthrop Place, paying for said prem- 
ises the sum of $700, subject to said encumbrance; that said 

Miner N. Knowlton caused a conveyance of said premises, by Mary 
A. Shields and Charles J. Shields, to be made to him, said Knowl- 
ton, such conveyance being a warrantee deed, bearing date and 
acknowledged on said 24th day of March, 1881, and recorded in the 
recorder’s office of Cook county on the 25th day of March, 1881; 
that said defendant, Miner N. Knowlton, in the summer of 1880 
also purchased with the moneys of said complainant then in his 
hands lot 57,in H. M. Taylor’s subdivision of block 48, canal trustees’ 
subdivision of the west half of the northeast quarter of section seven- 
teen, township 39 north, range fourteen east, of the third P. M., in 
Cook county, Illinois, the same being then a vacant lot and herein- 
after referred to as number 18 Winthrop Place, and paid therefor 
the sum of $600, taking the title therefor also in his own name; 
that said Knowlton also, in the fall of 1880, purchased with the 
said money of the said complainant in his hands the 

5d premises known as number 20 Winthrop Place, subject to an 
encumbrance thereon, and paid therefor the sum of $450, 
beside paying for an outstanding trust deed secured by the said 
last-mentioned property the sum of about $1,850, and also took the 
title to the last-mentioned property in his own name and paid for 
said encumbrance out of moneys in his hands belonging to the 
suid complainant; that, having taken the title to all this property 
in’ his own name and placing the deeds thereof of record in Cook 
gounty and having paid therefor and for the encumbrances and 
improvements thereon from the money of complaimant, the said 
‘Miner N. Knowlton assumed control and ownership of said property 
as if the same were his own; that he leased the said premises to 
sundry persons, who occupied the same as tenants, and collected 
the rents therefor; that he also made improvements on said prem- 
ises known as 18 Winthrop Place by building thereon a large 
dwelling-house, having three floors of flats, and also a brick barn; 
that the material necessary to erect the said buildings 

56 was purchased also with the moneys of the said complainant, 
although the said Miner N. Knowlton expended his own 

time and labor in and about the erection of the said buildings and 
improvements on the said property; that from the time of such 
purchase of the said Winthrop Place property up to the time when 
the same was conveyed to the defendant, Anna Hock ry, as herein- 
after set forth, the said Miner N. Knowlton collected as rent for the 
said Winthrop Place property the sum of 679.55 dollars over and 
above his disbursements on account thereof for insurance, taxes, «ce. : 
that afterwards and about the 8th day of September, 1882, the said 
defendant, Miner N. Knowlton, still holding the title to the said 
Winthrop Place rzvperty in his own name, and hoiding possession 
thereof through his tenants as aforesaid, and the said Anna Han- 
bury made and executed a certain agreement of that date wherein 
and whereby it was agreed, among other things, that the said 
Knowlton should convey by warranty deed to the said Anna Han- 
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bury all the said Winthrop Place property, subject to the en- 
o7 cumbrance of $1,800 on part of said premises known as 22, 

and subject also to the taxes for the year 1882 on the whole 
of said property, and should receive in exchange therefor certain 
lands, described as follows: 

A certain parcel of lands situated in that part of Boston, county 
of Suffolk, in the Commonwealth of Mass., called Clarenden 
Hills, being lots 1, 8, 9, 12, 13, 28, 24, 27, 28, 29, 35, 39, 40, 41, 45, 
47, 55, 56, 58, 60, 63, 69, 73, 77, 78, 79, and 80 on a plat of lands of 
C. J. Paige and J. H. Paige, of Clarendon Hills, drawn by E. W. 
Houcke, and dated May 22d, 1872, and recorded in Norfolk registry 
of deeds, containing, to wit, about 199,461 square feet of lands, sub- 
ject to an encumbrance of $1,000 in said agreement described. 

That afterwards, on the 28th day of September, 1882, after the 
execution of the said agreement, the said Miner N. Knowlton, being 
then unmarried, executed, acknowledged, and delivered to the said 
Auna Hanbury two certain warranty deeds, in and by which he 

conveyed to her all the said premises known as the Winthrop 
58 Place property, and which said deeds were recorded in the 

recorder’s office of Cook county, Illinois, on the 28th day of 
September, 1582; and, in further execution of the said agreement, 
the said Anna Hanbury executed, acknowledged, and delivered to 
the said Miner N. Knowlton a warranty deed of the said premises 
hereinbefore described, situated in the said county of Suffolk and 
Commonwealth of Mass., the consideration of said deeds from 
Knowlton to Hanbury and from Hanbury to Knowlton being 
stated therein to be $21,000; that shortly after the execution of the 
said deeds the said Miner N. Knowlton turned over to the said 
Anna Hanbury the possession of the said Winthrop Place property, 
and that since that time the said Anna Hanbury has been in pos- 
session thereof through her tenants and has collected and received 


the rents of the same; that the rental of said Winthrop Place prop- | 


erty is about the sum of $110 per month; that the value of the said 
Wintlirop Place property is about $12,000; that said property con- 

veyed by the said Anna Hanbury to the said Miner N. 
59 Knowlton in Suffolk county, Mass., was not at the time of 

such conveyance and is not now of any value over and above 
the encumbrance thereon ; that the said Miner N. Knowlton did not 
see and examine the said property conveyed to him by said Anna 
Hanbury until after the execution and delivery of the said deeds to 
him thereof, as aforesaid ; that in October, 1882, the said Knowlton 
went to Boston, and then for the first time visited the said prop- 
erty — ascertained its location, its character, and its value; that in 
the latter part of October, 1882, the said Knowlton returned to Chi- 
cago and visited the said Hanbury and sought to obtain from her a 
rescission of the said contract and a reconveyance by the said par- 
ties of the property conveved pursuant to the terms of said con- 
tract; that the said Anna Hanbury refused a re-exchange of the 
property and reconveyance, as the said Knowlton desired; and 
thereupon, upon the srd day of November, 1882, the said 


ee haw 
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Knowlton filed his bill in the superior court of Cook 
60 county, wherein he set forth that the value of said Win- 
throp. Place property was the sum of $12,000; that it was 
free and clear of encumbrance except the said $1,800; that the 
rental value thereof was $110 per month; that he was the owner 


of the said property and possessed thereof; that the said Anna Han- 


bury proposed to exchange therefor certain property in that part of 
Boston called Clarendon Hills, in the county of Suffolk and State of 
Mass., to wit, the property hereinbefore described; that the said 
Hanbury represented the said Clarendon Hills property to be worth 
the sum of $20,000 and to be encumbered by mortgage and _ liens 
$1,000, and that to induce the said Knowlton to exchange the said 
property on Winthrop Place for the said Clarendon Hills property 
and to pay her the sum of $500 in cash the said Anna Hanbury rep- 
resented her Boston property to be worth in the Boston market 
$20,000, and that she actually paid therefor within the past two years 
the sum of $19,461 in cash; that in such purchase she had made a 

good investment, in view of its prospective value; that the 
61 location thereof was popular; was in a suburb of Boston, and 

on and near the public streets leading direct to the depot and 
within one block of the said Clarendon Hills station; that the said 
Hanbury then and there assured the said Knowlton that she could 
obtain the written assurance of business and real estate men in bos- 
ton verifying her representations, and that to save the necessity of a 
visit to Boston to ascertain the truth thereof she desired him to con- 
fide in her statements so made. It isin said bill further set forth 
that the said Knowlton relied exclusively upon the said statements 
of the said Hanbury, and, having no knowledge of the said property 
and believing the said representations to be true, was thereby in- 
duced to accept the offer of the said Hanbury, believing that she 
would not intentionally deceive him and had not deceived him; that 
afterwards, on the 28th of September, 1882, the said Knowltofand 
Hanbury exchanged warranty deeds, and that the said Knowlton 
then and there paid the said Hanbury the sum of $500 and con- 
veyed the said Winthrop Place property, subject to an incum- 

brance of $1,800; that the said Anna Hanbury conveyed 
62 the said Clarendon Hills property to the said Knowlton, 

subject to an encumbrance of $1,000 thereon; and it was 
further set forth in the said bill that the said Knowlton had, since 
the exchange of said property, examined the same and ascertained 
its condition, location, and value, and that it was not worth as much 
by $15,000 as was represented by the said Hanbury, and that each 
of the material represeniation- of the said Hanbury regarding the 
suid property were false and untrue, and were so by her known to 
be at the time they were made, and were intended to cheat and de- 
fraud the said Knowlton, and that he was thereby cheated and de- 
frauded ; and the said bill prays, among other things, that the said 
Hanbury might be restrained from disposing of the said Winthrop 
Place property ; that a receiver might be appointed to receive and 
collect the rents for said property ; that the said deeds might be set 
aside, and that the said Hanbury should be required to reconvey the 
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said property to her conveyed as aforesaid and refund the said 
63 sum of $500 on receiving from the said Knowlton a deed for 
the said Clarendon Hills property. 

That afterwards, to wit, on the 8th day of February, 1883, the said 
Anna Hanbury filed her bill in the said superior court of Cook 
county against the said Knowlton, Lyman Baird, and others, setting 
forth the articles of agreement made on the Sth day of September, 
1882, for the exchange of the said property, as hereinbefore set forth ; 
that in and by the said agreement the said Hanbury was to receive 
the said Winthrop Place property, together with all the buildings 
and improvements thereon, subject to an incumbrance of $1,800 on 
the said premises known as number 22 Winthrop Place and free 
from all other encumbrances and liens, except the taxes for the year 
1881; that she was to convey to the said Knowlton the said Claren- 
don Hills property in exchange therefor; that on the 28th day of 
September, 1881, the said Hanbury and the said Knowlton met at 
the office of her attorneys, and that one of said attorneys then asked 

the said Knowlton who was the owner of the said $1,800 en- 
64 cumbrance, and that the said Knowlton then and there an- 

swered that he controlled the same, and that all the interest 
thereon was paid up to October, 1882, and that the said Hanbury 
would pay the interest thereon from October Ist, 1882, and that he 
would collect and receive such interest from her and receipt for the 
same. 

The said bill further set forth the execution, on the 28th day of 
September, 1882, by the respective parties, of deeds for the property 
as hereinbefore set forth; that on the 30th day of January, 1883, 
there was left at the residence of the said Anna Hanbury a copy of 
the Daily Inter-Ocean of January 11th, 1883, containing a notice of 
a trustee’s sale, in and by which notice it appeared that Lyman Baird, 
as trustee, would sell, on the 13th day of February, 1883, the said 
premises number 22 Winthrop Place under and by virtue of the 
trust deed thereon, and that there was due upon the note secured by 
said trust deed the sum of $2,166.81; that the said last-named bill 
filed by the said Anna Hanbury, among other things, prayed to re- 

form the deed made to her by the said Knowlton for the said’ 
65 Winthrop Place property, and to specifically enforce the said 

agreement; that after the filing of the said last-named bill, to 

wit, about the 21st day of February, 1883, the said Anna 
Hanbury, by leave of court, paid therein the sum of $2,194.01, sub- 
ject to the further order of the court in that cause. 

And the said master further finds that since the exchange of prop- 
erty between the said defendant-, Anna Hanbury and Knowlton, the 
defendant Hanbury has placed an encumbrance of $3,200 upon the 
said Winthrop Place property. | 

That it appears by stipulation of counsel for said complainant 
Hoyt that she, up to within a short time before the filing of the 
bill herein, had no knowledge or information that the Winthrop 
Place property had been purchased from the moneys in the hands 
of said Knowlton belonging to her, nor that the same had been ex- 
changed by said Knowlton for the said Clarendon Hills property as 
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’ 
} 


ANNA HANBURY ET AL. 95 


aforesaid, and that the said Miner N. Knowlton did not, at or vefore 
the consummation of the said exchange of property, inform the said 

Anna Hanbury that the said complainant, Emily Hoyt, had 
66 any interest, legal or equitable, to the said property. 

And the master further finds, from the evidence taken on his 
own motion and supplemental to the evidence heretofore taken, that 
the said defendant, Miner N. Knowlton, collected, as rents of the 
said Winthrop Place property, after he had purchased the same as 
aforesaid, the sum of $1,085, before the said property was transferred 
to the possession of said Anna Hanbury; that he paid out for re- 
pairs, water taxes, general taxes, and charged for commissions for 
such collection, ete., the sum of $405.45, leaving the sum of $679.55 
after paying such commissions, expenses, &c.; that in the construc- 
tion of the building known as 18 Winthrop Place the said Miner N. 
Knowlton expended a large amount of time and labor, extending 
over about two years, and that he performed personally nearly all 
the labor required about the carpenter work of the said building, 
and that in the opinion of the said Knowlton his services in connec- 
tion with the construction of said building were of the value of 

$1,500, but, inasmuch as the question as to whether he is 
67 entitled to be allowed such compensation may depend upon 

the results of the entire litigation in this cause, the master 
makes no recommendation as to the said allowance, but recom- 
mends the same to be held in abeyance until the question as to 
whether the contract of exchange shall be rescinded and the Win- 
throp Place property decreed to belong to the complain-t herein is 
decided. 

The master further finds that the said Miner N. Knowlton, from 
the moneys in his hands belonging to the said Emily Hoyt, made a 
loan to the said Anna Hanbury for the sum of $400, and secured 
the same by a pledge of certain diamonds now in her possession, 
and that said money was never repaid to the said Knowltan, but 
that, by the terms of the agreement regarding the exchange of the 
property, the said Knowlton agreed to pay the said Anna Hanbury, 

| as part consideration for the purchase of the Clarendon Hills prop- 
| erty, the said sum of $500 in cash, and to surrender to her 
68 the diamonds held by him in pledge, and that such dia- 
monds were so surrendered, pursuant to such agreement, as 
a condition precedent to the making of the deeds. 
Respectfully submitted, 
ELIJAH B. SHERMAN, 
Master in Chancery of said Court. 
Chicago, March 30th, 1888. 


Endorsed: Filed May 17, 1883. Wm. H. Bradley, cl’k. 
Afterwards, to wit, on the eleventh day of June, 1885, came E. B. 
Sherman, one of the masters of said court, and filed in said clerk’s 


office his report in said entitled cause; which said report is in the 
words and figures following, to wit: 


4—380 
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69 Master’s Report on Executions to Answers and on Motion to Strike 
Out, Ke. 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


EmiLty Hoyt, Complainant, 
V8. 
Miner N. Knowrton, ANNA Hanpury, Micuart ANDREW RORKE, 
et al., Defendants. 


Master’s report on exceptions of complainant to the answers of Anna 
Hanbury and Michael Andrew Rorke, and upon motion of com- 
plainant to strike from said answers certain exhibits thereto at- 
tached. 

To the horcrable tudges of said court : 

Pursuant to an order of this court made in the above-en- 

70 titled cause on the — day of , 1883, the undersigned re- 

spectfully reports— 

That as to the first exception filed by said complainant to the 
answer of Anna Hanbury it is doubtless true that a defendant plead- 
ing as new matter a conveyance to her of property must allege a con- 
sideration paid, and that a mere allegation that she was a bona fide 
purchaser for a valuable consideration would be sufficient, but in 
this case the complainant alleges the contract between defendant 
Knowlton and defendant Hanbury, wherein the consideration of 
the transfer is set forth, and further alleges that deeds were made 
pursuant to such contract, and insists that such contract was pro- 
duced by fraud by the defendant Hanbury, and therefore seeks to 
have the same annulled. 

The defendant Hanbury admits the taking of the deeds pursuant 
to the contract, but denies the fraud alleged in the bill. The con- 


sideration being fully set forth in the contract, the master is of the 


opinion that it was unnecessary for the defendant Hanbury 
71 to restate the same in connection with her allegation that she 

was a bona fide purchaser for a valuable consideration, and 
for the same reason it was unnecessary for the defendant to allege 
the time of payment of the consideration. 

As to the second exception, it was agreed by counsel that the 
same need not be passed upon by the master, counsel for defendant 
stipulating to supply originals in the place of the copies. 

As to the third, fourth, and fifth exceptions, the master is of the 
opinion that they should severally be sustained, for the reason 
therein stated and set forth. 

As to the exceptions of said complainant to the answer of the de- 
fendant, Michael Andrew Rorke, the master finds that the first ex- 
ception thereto is well taken. 

That the second exception, in manner and form as the same is 
taken, should not be sustained, because the said defendant Rorke is 

entitled, if he so elects, to answer the allegations of such bill 
72 and to defend the said suit, not only as to the acts therein 
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charged to have done in whole or in part by him, but also as to all 
the material allegations of the said bill. 

As to the third exception, whereby the exceptions to the answer 
of the defendant, Anna Hanbury, are renewed as to the answer of 
defendant Rorke, the master refers to his findings relative thereto. 

In the matter of the motion of the complainant to strike certain 
papers from the files, it being the understanding of the master that 
he is to examine the questions raised by such motion and make 
such recommendation to the court as he deems proper in the prem- 
ises, the master states that, as to the first, fourth, fifth, sixth, seventh, 
eighth, ninth, tenth, and eleventh objections made by complainant 
to the several answers of the defendants, Anna Hanbury and Michael 
Andrew Rorke, he finds the motion should be sustained and the 

said papers therein named should be stricken from the files. 
73 The master recommends that the motion of complainant 

be sustained in the particulars designated above, for the reason 
that the making of said documents mentioned in the above objec- 
tions part of the answers of said defendants and exhibits thereto 
violates the rules and practice of chancery pleading in this court, 
which requires matters to be expressed in brief and succinct terms 
and to contain no unnecessary recitals of deeds, documents, con- 
tracts, or other instruments in hee verba, or other impertinent or 
scandalous matter not relevant to the suit. 

hat as to the second and third objections made by complainant 
to said answers he finds that the motion should not be sustained, 
for the reason stated in connection with the first exception to the 
answer of the defendant Hanbury. 

Respectfully submitted, E. B. SHERMAN, 
Master, &e. 


Endorsed: Filed the 11th day of June, 1883. Wm. H. Brad- 
ley, el’k. - 
74 Afterwards, to wit, on the sixteenth day of June, 1883, 

came Michael A. Rorke and Anna Hanbury, by their solic- 
itors, and filed in said clerk’s office their exceptions to the report of 
the master in said entitled cause; which said exceptions are in the 
words and figures following, to wit: 


Pane a omega: rm 
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75 Exceptions to Master’s Report. 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


Emity Hoyt, Complainant, 
vs. 
Miner N. Knowrton, ANNA Hanpury, et als., Defendants. 


Exceptions taken by the defendant, Michael Andrew Rorke, to the 
report made herein by Elijah B. Sherman, Esq., one of the masters 
in chancery of this court, on exceptions of complainant to the 
answers of Anna Hanbury and Michael Andrew Rorke and upon 
motion of complainant to strike from said answers certain ex- 
hibits thereto attached ; which report bears date the 11th day of 
June, A. D. 1883. 


First (1) exception. For that the said master in his report says 
that as to the exceptions of said complainant to the answer of 
76 the defendant, Michael Andrew Rorke, he finds that the first 
exception thereto is well taken; which exception claims that 
this defendant has not alleged in his answer when and where the 
moneys paid for the proceeds of said note secured by trust deed 
from Hanbury to Rorke were paid over to the said Anna Hanbury 
or to her order, whereas the master should have reported that said 
first exception should be overruled, because the bill contained— 
ist. No statement requiring such an answer thereto; and, again, 
because the answer 2d alleges that about $2,194.01, portion of the 
$3,200 loan, was paid by said Hanbury into the superior court of 
Cook — on the 21st February, 1883, to the credit of cause # 85764 
(see said answer, page 44), and the exception is not warranted by 
the allegations of this defendant’s said answer. 

Second exception. Fo: that the said master in his report says: 
As to the third exception, whereby the exceptions to the answer 
of the defendant, Anna Hanbury, are renewed as to the answer of 

the defendant Rorke, he refers to his findings relative thereto, 
77 whereby he sustains the 3rd, 4th, & 5th exceptions to said 

Hanbury’s answer, because the complainant in said exception 
thirdly taken says: “She excepts to the recitation in said answer of 
any and all matters which have occurred since the filing of the 
said bill of complaint, forthe reason that the same are impertinent 
and unnecessarily cumbersome,” whereas the said master should 
have overruled said exception as to the defendant Rorke, who had 
a right to allege and insist on in his answer all matters and things 
germane to his defence which might have transpired prior to the 
10th March, 1883, the date of the amended bill filed in this court 
the commencement of this suit, so far as he was & is concerned. 

Third exception. As to the fourth exception made against the 
answer of the defendants Hanbury and Rorke, the master is of 
opinion that it should be sustained for the reason therein stated & 
set forth, wherein complainant excepts to all statements in the an- 


’ 
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swer tending to show that complainant is not the proper 
78 party complainant, for the reason that the same is inconsist- 
ent with the defence attempted to be pleaded in said answer, 
to wit, a purchaser for value without notice, &c., of the equitable 
title of plaintiff in the premises, whereas the said master should 
have overruled said exception as to defendant Rorke, because 
this defendant submits that there is no rule of this court or 
law binding a defendant to one single line or point of defence 
against a complainant's claims, and that this defendant was and is 
entitled to insist not only that he isa purchaser bona fide for a valu- 
able consideration without notice of the premises in the bill de- 
scribed, but also insist and charges that the alleged complainant 
and the defendant Knowlton had unlawfully conspired to defraud 
another defendant, Hanbury, of her property, and that the same sub- 
ject-matter between said Knowlton, Rhus. and Hoyt was in con- 
troversy in certain suits in a State court. 
79 Fourth exception. As to the complainant’s fifth (5) excep- 
tion made to said Hanbury’s answer and repeated as to said 
Rorke’s answer, wherein said complainant excepts to all allegations 
tending to show that this court has not jurisdiction of the subject- 
matter as well as of the parties herein, for the reason that by answer- 
ing to the merits herein defendant has waived said objections, the 
master was of opinion that said exception should be sustained for 
the reasons therein stated and set forth, whereas the said master should 
have overruled said exception, because the matters and things 
relied upon by complainant to sustain her said exception are alleged 
by the defendant Rorke in his answer for tbe purpose of giving to 
this honorable courtastatement amounting toabsolute verity ofall the 
facts within the knowledge of said defendant Rorke and calculated 
to enlighten the chancellor’s conscience in view of all the facts in 


controversy without any reservation. 
ANDREW M. RORKE,” 
Solicitor for said Defendant. 


80 In the matter of the motion of complainant to strike cer- 


tain papers from the files the master finds that as to the Ist, 


: 4th, Sth, 6th, 7th, 8th, 9th, 10th, & 11th objections made by com- 
) perige to the several answers of the defendants, Hanbury and 


torke, that the motion should be sustained and’ that said papers 
therein named should be stricken from the files; that the master 
recommends that the motion of complainant should be sustained in 
the particulars designated alone, for the reason that the making 
of said documents mentioned in the above objections part of the 
answer of said defendants and exhibits thereto violates the rule & 
practice of chancery pleading in this court, which requires matters 
to be expressed in brief and succinct terms and to contain no un- 
necessary recitals of deeds, documents, contracts, or other instru- 
ments “in hxe verba,” or other impertinent or scandalous matter 
not relevant to the suit, whereas the master should have overruled 
said objections— 


eh one a ee 
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lst. Because the rule referred to, namely, rule 26, page 68, 
81 Bradley’s Rules, relates only to bills and not to answers. 
2nd. Because the pleader for this defendant, in drafting his 
answer, advisedly referred to the XI exhibits in that behalf to ob- 
viate all unnecessary recitals of deeds, documents, or other state- 
ments in his said answer. 
3rd. Because this defendant filed said XI (eleven) exhibits to sus- 
tain his answer, withholding nothing from this honorable court, and 
to obviate the expense of taking testimony by deposition in order 
to sustain his answer upon the hearing of any interlocutory motion. 
4th. Because it was agreed between counsel for complainant and 
defendants Hanbury and Rorke that defendants would produce on 
the motion for a receiver the originals of said exhibits, and that said 
objection was withdrawn. | 
5th. Because the order for a receiver operates.as injunction, and, 
in resisting the appointment of a receiver, a defendant has a right 
to use the same pieans as he would be entitled to employ 
§2 upon a motion to dissolve an injunction, namely, his answer, 
sustained by exhibits filed therewith and made part thereof. 
6th. Because each of said exhibits, the originals thereof being 
produced, sustains the defences made by said answers & withholds 
nothing from the court and is free from other technical objection. 
ANDREW M. RORKE, 
Solicitor & of Counsel for Defendant, M. A. Rorke. 


Endorsed : Filed June 16, 1888. Wm. H. Bradley, el’k. 


83 Exceptions to Master’s Report by Anna Hanbury. 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


Emity Hoyt, Complainant, 
v8. 
Miner N. Knowrron, ANNA Hansury, et als., Defendants. 


Exceptions. 


Exceptions taken by the defendant, Anna Hanbury, to the report 
made herein by Elijah B. Sherman, Esq., one of the masters in 
chancery of this court, on exceptions of complainant to the answer 
of Anna Hanbury upon the motion of complainant to strike from 
said answers certain exhibits thereto attached, which report was 
filed the 11th day of June, A. D. 1883. 


First (1st) exception to said master’s report. For that the 

84 said master in his report says that, as to the third (3), fourth 
(4), and fifth (5) exceptions of said complainant to the answer 

of the defendant, Anua Hanbury, he, the said master, is of opinion 
that they should be severally sustained, for the reasons therein stated 
and set forth, because the complainant, in said exception thirdly (3) 
taken, says that she excepts to the recitation in said answer of any and 
all matters which have occurred since the filing of the said bill of com- 
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plaint, for the reason that the same are impertinent and unnecessa- 
rily cumbersome, whereas the said master should have overruled 
said exception as to the defendant, Anna Hanbury, who had a right 
to allege and insist on, in her answer, all matters peculiar to her 
defence, not only those which had transpired prior to the 15th of 
February, A. D. 1883, the date of the filing of the original bill, but 
also those which had transpired since that date indicating collusion 
between the nominal complainant and the defendant, Miner Na- 
thaniel Knowlton. 
85 Second exception to said master’s report. For that the said 
master in his report says that said fourth (4) exception should 
be sustained because the complainant excepts to all statements in 
said Hanbury’s answer tending to show that complainant is not the 
proper party plaintiff, for the reason that the same is inconsistent 
with the defence attempted to be pleaded in her said answer, to wit, 
a purchaser for value without notice, &c., of the equitable title of 
the plaintiff in the premises, whereas the said master should have 
overruled said exception as to said defendant Hanbury, because the 
said defendant submits that there is no rule of this court and no law 
limiting a defendant to one single line of defence against a complain- 
ant’s claim made by bill in this court, and because this defendant may 
insist not only that she is “a bona fide purchaser for a valuable con- 
sideration without notice,” but also insist that the suit nominally pros- 
ecuted in the nameof Emily Hoyt is virtually for the benefit of the 
defendant, Miner N. Knowlton, and that a conspiracy and 
86 confederacy exists between said Knowlton, his solicitor, and 
said nominal complainant’s solicitor to prosecute this suit in 
the interest of said defendant, Miner N. Knowlton, and that the 
same matters have been litigated and are still virtnally being liti- 
gated between the defendant Hanbury and said Knowlton and 
Hoyt in the supericr court of Cook county. 
Third (8) exception to said master’s report. For that the saad mas- 
ter in his report says that said fifth (5) exception should be sustained 
because the complainant excepts to all allegations tending to show 


_ that this court has not jurisdiction of the subject as well as of the 
parties herein, for the reason that by answering to the merits herein 


the defendant Hanbury has waived said objections, whereas the 
said master should have overruled said fifth (5) exception as to the 
defendant Hanbury, because the allegations in her answer relied 
upon by complainant for the purpose of sustaining her said fifth 
(5) exception were inserted therein by the defendant, Anna Han- 
bury, to furnish a truthful statement of all the facts in this 
87 cause within her knowledge, information, and belief of this 
defendant for the convenience of this honorable court. 

That in the matter of the motion of complainant to strike certain 
papers from the files the said master finds that, as to the Ist, 4th, 
Sth, 6th, 7th, 8th, 9th, 10th, and 11th objections made by complain- 
ant to the answer of the defendant, Anna Hanbury, the motion 
should be sustained and the papers therein named should be stricken 
from the files,and the said master recommends that the motion of 
the said complainant be sustained, for the reasons that the making 


32 LOUIS B. SHIELDS, ADM’R, &C., VS. 


of the said documents mentioned in the foregoing objections part of 
the answer of said defendant Hanbury and exhibits thereto violates 
the rule and practice of chancery pleading in this court, which re- 
quires matters to be expressed in brief and succinct terms and to 
contain no unnecessary recitals of deeds, documents, contracts, or 
other instruments “ in hee verba,” or other impertinent or scandalous 
matter not relevant to the suit, whereas the master should 

88 have overruled said objections— 
I. Because the rule referred to, viz., rule 26, Bradley’s Edi- 
tion of the Rules, 1883, pg. 68, relates to bills and not to “ answers.” 
II. Because defendant Hanbury in her answer advisedly refers to 
the exhibits, to wit, I to XI, inclusive, to obviate all unnecessary re- 

citals of deeds, &e., Ke. 

III. Because defendant Hanbury filed said eleven (XI) exhibits 
to sustain her answer and to prevent delay and save the expense of 


‘taking depositions on the hearing of a preliminary motion before 


issue joined. 

IV. Because it was agreed between the complainant and this de- 
fendant, by their respective attorneys and counsel, that this defend- 
ant would produce on the hearing of the motion for a receiver, and 
whensoever else this honorable court might desire them, the origi- 
nals of said exhibits, and that thereupom said objections and excep- 
tions were withdrawn. 

V. Because an order for the appointment of a receiver operates. as 

an injunction, and, in resisting a motion for such order, a de- 
89 fendant has the right to sustain her answer by exhibits vir- 

tually filed therewith and made part thereof just as upon a 
motion to dissolve an injunction. 

VI. Because said exhibits, the originals being produced, respect- 
ively, sustain the statements in this defendant’s answer furnishing 
the documentary evidence within the control of this defendant. 

VII. Because said eleven (11) exhibits are free from all just objec- 


tion or exception. 
M. A. RORKE & SON, 
Att’ys & of Counsel for the Defendant, Anna Hanbury. 


indorsed: Filed June 16, 1883. Wm. H. Bradley, cl’k. 


Afterwards, to wit, on the eighteenth day of June, 1883, there 
were filed in said clerk’s office two certified copies of orders from 
the superior court of Cook county, Illinois, in said entitled cause ; 
which said certified copies are in the words and figures following, 
to wit: 


90 Uwsrrep States or AMERICA, has 
State of Illinois, County of Cook, { ~~’ 


Pleas before the Honorable George Gardner, one of the judges of 
the superior court of Cook county, in the State of Illinois, holding 
a branch court of said court, at a regular term of said superior court 
of Cook county, begun and holden at the court-house, in the city 
of Chicago, in said county and State, on the first Monday, being 
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the second day, of April, in the year of our Lord one thousand 
eight hundred and eighty-three, and of the Independence of the 
United States of America the hundred and seventh. 

Present: The Honorable George Gardner, judge of the superior 
court of Cook county ; Luther Laflin Mills, State’s attorney ; Seth F. 
Hanchett, sheriff of Cook county. 

Attest : JOHN J. HEALY, Clerk. 


Be it remembered that heretofore, to wit, on the thirteenth day of 
April, in the year of our Lord one thousand eight hundred and 
eighty-three, the same being one of the days of the April term of the 
superior court of Cook county, the following, among other, proceed- 
ings were had in said court and entered of record, to wit: 


vs. 
ANNA HANBURY. 


Bill. 


On motion of complainant it is ordered that this cause be, and it 
is hereby, dismissed at complainant’s costs, which are duly paid, and 
without prejudice. 


91 Minor N. KNow.ton 
84543 


STATE OF ILLINOIS, | ans 
County of Cook, Jf 


I, John J. Healy, clerk of the superior court of Cook county, in 
arid for the State of Illinois, do hereby certify the above and forego- 
ing to be a true, perfect, and complete copy of a certain order made 
nd entered of record in said court in a certain cause lately pending 
in said court,on the chancery side thereof, wherein Minor N. Knowl- 
ton was plaintiff and-Anna Hanbury defendant. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Chicago, this 8th day of June, A. D. 1883. 

[SEAL. ] JNO. J. HEALY, Clerk. 


Received a copy of the within notice this 8th day of June, A. D. 


, 1883. 

. E. J. HILL, 
Sol’r for Emily Hoyt, 
Per R. W. H. 


(Endorsed :) Filed June 18, 1883. Wm. H. Bradley, cl’k. 


92 UNITED STATES OF AMERICA, Ce 
State of Illinois, County of Cook, 


Pleas before the Honorable George Gardner, one of the judges of the 
superior court of Cook county,intheState of Illinois, holding a branch 
court of said court, at a regular term of said superior court of Cook 
county, begun and holden at the court- house, in the city of Chicago, 
in said county and State, on the first Monday, being the fourth day, 
uf June, in the year of our Lord one thousand eight hundred and 

5—380 
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eighty-three, and of the Independence of the United States of 
America the hundred and seventh. 

Present: The Honorable George Gardner, judge of the superior 
court of Cook county; Luther Laflin Mills, State’s attorney ; Seth F. 
Hanchett, sheriff of Cook county. 

Attest: JOHN J. HEALY, Clerk. 


Be it remembered that heretofore, to wit, on the eighth day of 
June, in the year of our Lord one thousand eight hundred and 
eighty-three, the same being one of the days of the June term of 
the superior court of Cook county, the following, among other, pro- 
ceedings were had in said court and entered of record, to wit: 


VS, 
LyMAN Barrp eal. 


Bill. 


On motion of complainant it is ordered that the defendant, Emily 
Hoyt, plead, answer, or demur to the bill of complaint in this cause, 
as amended, on or before the 12th day of June instant, said de- 
fendant, Emily Hoyt, by E. J. Hill, Esq., her solicitor, consenting to 

the entry of this order. 
04 The following is a copy of certain entry on the clerk’- docket - 
of the superior court of Cook county : 


93 ANNA HANBURY 
85764. 


ANNA HANBURY ) 
v8. 
LyMAN Barrp, MINER NATHANIEL KNow.ton, WIL- > 3282, 85764. 
liam H. Bradley, Lewis H. Boutell, Charles J.Shields, 
Emily Hoyt, and Unknown Owners. } 


Bill. 


Commenced Feb’y 8, 1883. 
M. A. Rorke & Son, comp!l’t’s sol’rs. 


STATE OF ILLINOIS, 
County of Cook, 


I, John J. Healy, clerk of the superior court of Cook county, in 
and for the State of Illinois, do hereby certify the above and forego- 
ing to be a true, perfect, and complete copy of a certain order made 
and entered of record in said court and a certain entry of title ap- 
pearing on the clerk’s docket of said court in a certain cause still 

ending in said court, on the chancery side thereof, wherein Anna 
{anbury is complainant and Lyman Baird and others are defend- 
ants. 
In witness whereof I have hereunto set my hand and affixed 
95 the - of said court, at Chicago, this 8th day of June, A. D. 
1883. 
[SEAL. ] JNO. J. HEALY, Clerk. 


- 


_— 
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Received a copy of within notice this 8th day of June, A. D. 1883. 
Sol’r for E. ‘Hoyt, 
Per R. W. H. 


(Endorsed:) Filed June 18,1883. Wm. H. Bradley, clerk. 


96 On the same day, to wit, on the eighteenth day of June, in 

the adjourned May term of said court, 1883, in the record of 
the proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


Emity Hoyr 
US. In Chancery. 
ANNA Hanbury et al. 


Now come the parties, by their solicitors, and the motion of the 
defendants for the complainant to file a good bond for costs, and the 
motion of the complainant to confirm the master’s report filed May 
seventeenth, 1883, and the exceptions of defendants Hanbury and 
Rorke to the master’s report filed June eleventh, 1883, and the mo- 
tion of the complainant for the appointment of a receiver herein, as 
prayed in the bill of said complainant, now come on to be heard; 
and, the said motion of defendants for a new bond being now with- 
drawn by leave of court, the hearing of the matters hereinbefore 
mentioned is had before the court, and the court, after hearing the 
arguments of counsel, overrules the motion for the appointment of 
a receiver. 

_ It is ordered by the court that the defendants Hanbury and Rorke 
be enjoined and restrained from making any sale of property 

97 named in the bill herein belonging to said Hanbury. until 
further order herein, and that a writ of injunction issue there- 

lor. 

The other matters included in this hearing, not being sufficiently 

considered by the court, are taken under advisement. 


Afterwards, to wit, on the twenty-fifth day of June, in the ad- 


/ journed May term of said court, 1883, in the record of the proceed- 


ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is following entry, to wit: 


Order. 


Emity Hoyt ) 
v8. In Chancery. 
ANNA THAnbury et ai 


The court having considered the exceptions of Hanbury and Rorke 
to the master’s report filed herein on the eleventh instant overrules 
the same and confirms said report, and the defendants Hanbury and 
Rorke are hereby allowed thirty days to file an amended answer 
herein. 
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Afterwards, to wit, on the 24th day of July, 1885, came Anna Han- 
bury and M. A. Rorke, by their solicitors, and filed in said clerk’s 
office their amended answers in said entitled cause; which said 
amended answers are in the words and figures following, to wit: 


98 Amended Answer by Order and Leave of Court. Entered June 
y Ord 
25th, 1883. 


Circuit Court of the United States, Northern District of Illinois, ss. 
In Equity. 


Emity Hoyt vs. Miner N. KNowttTon et als. 


The answer of Anna Hanbury, one of the defendants, to the bill of 
i Y ’ * . ¥ 
complaint, as amended, of Emily Hoyt, complainant. 


This defendant, reserving to herself all right of exception to the 
said bill of complaint, for answer thereto, says— 

That she denies that the complainant is now or has been since 
about April Ist, A. D. 1877, the owner of the buildings or lessee of 
the lot upon which the same are erected known as numbers 392 and 
and 394 South Clark street, in Chicago, Cook county, Illinois, as in 
bill stated. 

That she denies that on the 24th day of July, A. D. 1878, the 
complainant, by letter of attorney, constituted Miner W. Knowlton 
her attorney, in manner and form as in bill stated, as she has been 
informed and believes. 

That she denies that the rents of said property, numbers 392 and 
394 South Clark street, have aggregated. the amount or said prem- 
ises were by complainant ever intrusted to said Knowlton or that, 
by virtue of said letter of attorney, he received all or any part of said 
rents or, in the aggregate, the sum of $6,000.00 or any other sum in 

bill in that behalf stated. . 
99 That she denies that said Knowlton has failed or neglected 
to account to or with the complainant for said moneys or that 
he has purchased with the moneys of said complainant the real estate 
in bill in that behalf described. 

That she denies that with the complainant’s money said Knowl- 
ton erected on lot No. 57 a brick house or barn. 

That she denies that Knowlton at any time purchased for the 
complainant, with her money, for any purpose, a note of June 25th, 
A. D. 1877, for the sum of $1,800.00, made by Blanche D. McKee 
and William H. McKee, secured by trust deed to Lyman Baird, 
trustee, of certain real estate in bill mentioned. 

That she denies that the lands upon which said trust deed is 
“ predicated” are a portion of any lands purchased by Knowlton 
with money of the complainant. 

That she denies that Knowlton turned over to the complainant 
the said note or informed her that no interest had been paid thereon 
since the 25th day of June, A. D. 1881. 

That she denies that the complainant ever applied to the defend- 
ant, Lyman Baird, trustee, to sell said real estate, not then knowing 
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that said Knowlton had also purchased the equity of redemption of 
the lands, as in bill stated or at all. 

That it may be true that Lyman Baird made the computation of 
interest on said $1,800.00 in bill stated, and she admits that he 
caused the trustee’s notice of sale of the real estate to be published 
in the Inter-Ocean newspaper, as she learned for the first time on 

the Slst of January, 1883. 
100 That she denies that the complainant ever called upon said 
Knowlton to furnish the account or that said Raseties has 
failed or neglected so to do, as in bill stated. 

That she believes it to be true that about the end of June, A. D. 
1882, she made the acquaintance of said Knowlton in connection 
with a business transaction. 

That she admits that she and Knowlton entered into an agree- 
ment, in substance, as she has been informed and verily believes, 
set out in complainant’s bill, but for greater certainty craves leave 
to refer to the said original agreement in the power and control of 
this defendant, ready to be produced when this court may require it. 

That she denies that Miner N. Knowlton made the purchase of 
the property in bill described with the moneys of the complainant 
or that the relation of trustee and cestui que trust ever existed or now 
exists between said Knowlton and the complainant, so far as the real 
estate conveyed by Knowlton to this defendant is concerned. 

That she denies that the said agreement between said Knowlton 
anc this defendant was in violation of the trust in bill stated, and 
that she denies the existence of any trust, express, resulting, or 
otherwise, between said complainant and Knowlton, in reference to 
the Winthrop Place realty now owned by this defendant. 

That she denies that said Knowlton and this defendant, in at- 
tempting to carry out said agreement have fallen into disputes or 
engaged in expensive litigation over the property of said com- 
_plainant. 

That she denies that the property contracted to be and after- 
101 wards conveyed by Knowlton to her was ever the property of 
said complainant. 

That she denies that she through false or fraudulent repre- 
sentations or undue influence ever said Knowlton procured said 
written agreement from him, or said two warranty deeds conveying 
said Winthrop Place realty to her or the possession of said premises, 
or that she thereby is now collecting the rents of said premises from 
the tenants in possession thereof to any amount whatsoever, as in 
bill in that behalf stated. 

That she admits that at the time of the filing of the complain- 
ant’s bill in this cause that the rents amounted to about $110.00 per 
month. 

That she denies that she represented to Knowlton at the time in 
bill stated that she had a few years before that time, at, Boston, 
Massachusetts, where in said bill it is stated she formerly resided, 
inherited a considerab!e fortune of, to wit, $100,000.00, or that in the 
course of time the same had been spent, excepting about the sum 
of $20,000.00, or that under the advice of friends or careful counsel 
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Afterwards, to wit, on the 24th day of July, 1883, came Anna Han- 
bury and M. A. Rorke, by their solicitors, and filed in said clerk’s 
office their amended answers in said entitled cause; which said 
amended answers are in the words and figures following, to wit: 


98 Amended Answer by Order and Leave of Court. Entered June 
25th, 1883. 


Circuit Court of the United States, Northern District of Illinois, ss. 
In Equity. 


Emity Hoyt vs. Miner N. KNowLtTon et als. 


The answer of Anna Hanbury, one of the defendants, to the bill of 
complaint, as amended, of Emily Hoyt, complainant. 


This defendant, reserving to herself all right of exception to the 
said bill of complaint, for answer thereto, says— 

That she denies that the complainant is now or has been since 
about April Ist, A. D. 1877, the owner of the buildings or lessee of 
the lot upon which the same are erected known as numbers 392 and 
and 394 South Clark street, in Chicago, Cook county, Illinois, as in 
bill stated. 

That she denies that on the 24th day of July, A. D. 1878, tne 
complainant, by letter of attorney, constituted Miner W. Knowlton 
her attorney, in manner and form as in bill stated, as she has been 
informed and believes. 

That she denies that the rents of said property, numbers 392 and 
394 South Clark street, have aggregated. the amount or said prem- 
ises were by complainant ever intrusted to said Knowlton or that, 
by virtue of said letter of attorney, he received all or any part of said 
rents or, in the aggregate, the sum of $6,000.00 or any other sum in 

bill in that behalf stated. 
99 That she denies that said Knowlton has failed or neglected 
to account to or with the complainant for said moneys or that 
he has purchased with the moneys of said complainant the real estate 
in bill in that behalf described. 

That she denies that with the complainant’s money said Knowl- 
ton erected on lot No. 57 a brick house or barn. 

That she denies that Knowlton at any time purchased for the 
complainant, with her money, for any purpose, a note of June 25th, 
A. D. 1877, for the sum of $1,800.00, made by Blanche D. McKee 
and William H. McKee, secured by trust deed to Lyman Baird, 
trustee, of certain real estate in bill mentioned. 

That she denies that the lands upon which said trust deed is 
“ predicated” are a portion of any lands purchased by Knowlton 
with money of the complainant. 

That she denies that Knowlton turned over to the complainant 
the said note or informed her that no interest had been peid thereon 
since the 25th day of June, A. D. 1881. 

_ That she denies that the complainant ever applied to the defend- 
ant, Lyman Baird, trustee, to sell said real estate, not then knowing 
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that said Knowlton had also purchased the equity of redemption of 
the lands, as in bill stated or at all. 

That it may be true that Lyman Baird made the computation of 
interest on said $1,800.00 in bill stated, and she admits that he 
caused the trustee’s notice of sale of the real estate to be published 
in the Inter-Ocean newspaper, as she learned for the first time on 

the 3lst of January, 1883. 
100 That she denies that the complainant ever called upon said 
Knowlton to furnish the account or that said Eneniten has 
failed or neglected so to do, as in bill stated. 

That she believes it to be true that about the end of June, A. D. 
1882, she made the acquaintance of said Knowlton in connection 
with a business transaction. 

That she admits that she and Knowlton entered into an agree- 
ment, in substance, as she bas been informed and verily believes, 
set out in complainant’s bill, but for greater certainty craves leave 
to refer to the said original agreement in the power and control of 
this defendant, ready to be produced when this court may require it. 

That she denies that Miner N. Knowlton made the purchase of 
the property in bill described with the moneys of the complainant 
or that the relation of trustee and cestui que trust ever existed or now 
exists between said Knowiton and the complainant, so far as the real 
estate conveyed by Knowlton to this defendant is concerned. 

That she denies that the said agreement between said Knowlton 
and this defendant was in violation of the trust in bill stated, and 
that she denies the existence of any trust, express, resulting, or 
otherwise, between said complainant and Knowlton, in reference to 
the Winthrop Place realty now owned by this defendant. 

That she denies that said Knowlton and this defendant, in at- 
tempting to carry out said agreement have fallen into disputes or 
engaged in expensive litigation over the property of. said com- 
plainant. 

That she denies that the property contracted to be and after- 
101 wards conveyed by Knowlton to her was ever the property of 
said complainant. 

That she denies that she through false or. fraudulent repre- 
sentations or undue influence ever said Knowlton procured said 
written agreement from him, or said two warranty deeds conveying 
said Winthrop Place realty to her or the possession of said premises, 
or that she thereby is now collecting the rents of said premises from 
the tenants in possession thereof to any amount whatsoever, as in 
bill in that behalf stated. 

That she admits that at the time of the filing of the complain- 
ant’s bill in this cause that the rents amounted to about $110.00 per 
month. 

That she denies that she represented to Knowlton at the time in 
bill stated that she had a few years before that time, at Boston, 
Massachusetts, where in said bill it is stated she formerly resided, 
inherited a considerable fortune of, to wit, $100,000.00, or that in the 
course of time the same had been spent, excepting about the sum 
of $20,000.00, or that under the advice of friends or careful counsel 
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to preserve the residue of said inheritance the $20,000.00, being all 
in cash, had been invested in 27 unimproved lots in the city of 
Boston. 

That she denies that she ever made any false representations to 
said Knowlton, or that he ever confided in her or relied upon any 
statement ever made by her, or that he was by any representations 
of hers induced to enter into said agreement or to make any transfer 
of property. 

That she denies that she ever stated or represented to said 

102 Knowlton that said 27 lots were situated on a public street or 

were located within one block of the depot or station-house 

at Clarendon Hills, a new part of Boston, Massachusetts, on the 
Boston and Providence railroad. 

That she further denies that said Knowlton entered into said 
agreement without taking any steps to learn about the location of 
said lots of land at Clarendon Hills. 

That she denies that to further influence or persuade said Knowl- 
ton to enter into said agreement she produced the title deeds to said 
twenty-seven lots at Clarendon Hills or pointed to the consideration 
therein set forth for the purpose in bill stated, or that she then and 
there stated that she had paid for said lots nearly $20,000.00, or that 
said Knowlton believed that said Hanburg had paid for said lots 
the sum of $20,000.00, or that said Knowlton relied upon any 
alleged statement by her made, the making of which she solemnly 
denies. 

That she denies the statement in bill in that behalf made that 
she is notan innocent purchaser “dona fide” for value, but holds the 
title to said lands in the city of Chicago subject to the (alleged) trust 
and the (alleged) equities of the complainant. 

That she denies that she is a poor person or unable to respond or 
account for the rents which she is receiving out of her said Win- 
throp Place realty, or that aside from said property she has no other 
property. 

That she denies that the defendant, Miner N. Knowlton, is insolv- 
ent or unable to respond in damages or otherwise for the moneys 
in bill mentioned or any other moneys, or that he has no property, 
either real or personal, not by law exempt from execution, for she 

submits and respectfully insists that all the costs and fees in 
103 _— this cause taxable or chargeable heretofore against said com- 

plainant, Emily Hoyt, have been paid by said Miner N. 
Knowlton, as she has been informed and believes. 

That she denies that the property of said complainant in, to wit, 
said county of Cook and State of Illinois is worth $10,000.00, and 
this defendant denies that said complainant owns any property in 
said last-named county and State of Illinois. 7 

That she does not know and has not been informed, save by com- 
plainant’s bill, whether or not the property upon which said trust 
deed is predicated is worth $2,000.00, or that it would not bring at 
forced sale the amount of the alleged incumbrance thereon. 

That she denies that the property in Boston in bill in that behalf 
mentioned, and which was the property of this defendant prior to 
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the conveyance by her thereof to said defendant, Miner N. Knowl- 

ton, was incumbered for more than it would bring in cash, but she 

admits that it was taken by said Knowlton under said conveyance 
as being subject to an incumbrance and liens amounting to $1,000.00, 
besides liens for taxes. 

And this defendant, answering the amendment to said original 
bill, says that on the 14th day of February, A. D. 1883, by deed of 
trust of that date and recorded the same day as document No. 448,371, 
in the recorder’s office of Cook county, Illinois, and made between this 
defendant, of the Ist part, and Michael Andrew Rorke, a defendant, 
of the 2nd part, she conveyed to said defendant, Michael Andrew 

Rorke, the real estate alleged to be described in said bill 

104 as amended as Nos., to wit, 18, 20, and 22 Winthrop Place, 

Chicago, Illinois, but by their proper description, to secure a 
loan of $3,2 00. 00, and she, on said date, at said trustee’s law office, 
venues from said trustee, said Michael ‘Andrew Rorke, said sum of 
$3,200.00 cash. 

And this defendant, Anna Hanburg, further answering, submits 
and respectfully insists that she is a bona fide purchaser of the real 
estate in bill deseribed as the lands and tenements Nos. 18, 20, and 
22 Winthrop Place, Chicago, Cook county, Illinois, for a valuable 
consideration, to wit, the consideration specified, set forth in the 
agreement under seal, whereof an alleged copy is stated in the bill 
in this cause, to wit, exchange of lands | subject to respective encum- 
brances, without notice, actual or constructive, of any claim of said 
Evoily Hoyt, said complainant. 

And this defendant says that she never heard of the complainant, 
Kmily Hoyt, until after the filing of the bill in this cause. ~ 

And this defendant, answering, claims that she is entitled to the 
;same protection under this her answer, setting up that she is a bona 
| fide purchaser for said valuable consideration w vithout notice, as above 
insisted upon, as if this defendant had set up the said defénce by 

way of plea or demurrer to the said original bill of complaint and 
the amendment thereto. 

| And this defendant denies that the defendant is entitled to the re- 
lief prayed for in this cause. 

And this defendant submits and respectfully insists that this suit 

} is instituted in the name of the complainant for the supposed bene- 

fit of the said defendant, Miner N. Knowlton, but whether 

105 ~—with or without the knowledge of the said complainant this 

said defendant does not know, but submits that she kas been 

/ informed and verily believes that said complainant has not any 

knowledge or information of the filing of the bill prior to the date 
or on the date of said filing. 

And this defendant, further answering, craves leave to refer to 
the original articles of agreement made the 8th day of September, 
A. D. 1882, between Anna Hanburg, this defendant, and said defend- 
ant, Miner Nathaniel Knowlton, for an exchange of lands recorded 
9th September, 1882, in Book 1266 of Record, on page 76, document 
No. 418,598. 

Also to a warranty deed, made 28th September, 1882, between 
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said Miner Nathaniel Knowlton, of the Ist part, and Anna Han- 
burg, this defendant, of the 2nd part, recorded same day, in Book 
1246 of Records, on page 198. 

Aliso to a warranty deed, made 28th September, 1882, between 
said Miner Nathaniel Know!ton, of the Ist part, and said Anna 
Hanburg, of the 2nd part, recorded same day, in Book 1246 of 
Records, on page 199. 

Also to a deed of trust from this defendant, Anna Hanburg, to 
the defendant, Michael Andrew Rorke, trustee, dated and recorded 
14th February, A. D. 1883, in Book 1298 of Records, on page 64, 
document No. 448,371; all said four instruments being in the 
recorder’s office of Cook county, Illinois; numbered as Ist, 2nd, and 
ord thereof, in the possession of this defendant, ready to be produced 
and proved, and the fourth thereof not in the possession of this de- 
fendant; but if not produced, then this defendant will have ready 

a transcript thereof from said recorder’s office of Cook county, 
106 to be produced when and where this honorable court shall 

direct, and this defendant will rely upon said several instru- 
ments at the hearing of the cause, as well as upon the evidence 
proved and documentary. 

And this defendant craves leave to reier to the files and record of 
a certain cause, No. 845438, begun November 3rd, A. D. 1882, in the 
superior court of Cook county, State of Illinois, commenced by said 
Miner N. Knowlton against this defendant and dismissed by said 
Knowlton on the 13th day of April, A. D. 1883. 

Also to the files and record of a certain cause, No. 85764, begun 
the 8th day of February, A. D. 18835, in said superior court of Cook 
county, brought by this defendant against said Lyman Baird, Miner 
N. Knowlton, and others and still pending in said court, and to the 
transcripts of said records and files of said two chancery suits, when 
produced, when and where this honorable court may require, the 
same reference being thereunto respectively had, will sustain the 
case made by this defendant’s said answer. 

And this defendant denies all and all manner of unlawful com- 
bination and confederacy wherewith she is by the said bill charged, 
without this, that there is any other matter, cause, or thing in said 
complainant’s said bill contained material or necessary for this de- 
fendant to make answer unto and not herein and hereby well and 
sufficiently answered, confessed, traversed, and avoided or denied 
is true to the knowledge or belief of this defendant; all which mat- 
ters and things this defendant is ready and willing to aver, main- 
tain, and prove as this honorable court shall direct, and humbly 
prays to be hence dismissed with her reasonable costs and charges 
in this behalf most wrongfully sustained. 

ANNA HANBURY. 


M. A. RORKE & SON, 
Attorneys and of Counsel for said Def. 


Filed July 24th, 1885. 
WILLIAM H. BRADLEY, Clerk. 
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107 Amended Answer of M. A. Rorke, Trustee, per Order of Court. 
Entered June 25th, 1883. 


Circuit Court of the United States, Northern District of Illinois, ss. 
In Equity. 


Emity Hoyt vs. Miner N. KNow tron ef al. 


The answer of Michael Andrew Rorke, made on the 10th day of 
March, eighteen hundred and eighty-three, one of the defendants, 
to the amended bill of complaint of Emily Hoyt, complainant. 


This defendant, reserving to himself all right of exception to the 
said bill of complaint as amended, for answer thereto says— 

That he denies that the complainant is now or has been since 
about the first day of April, A. D. 1887, the owner of the buildings 
or lessee of the lot upon which the same are erected, known as Nos. 
392 and 394 South Clark street, Chicago, in Cook county, in the dis- 
trict in bill stated. 

That he denies that on the 24th day of July, 1878, the complain- 
ant, by letter of attorney, in manner and form as in bill stated, con- 
stituted the defendant, Miner N. Knowlton, her attorney-in-fact for 
any purpose. 

That he denies that the rents of the premises, Nos. 392 and 394 
South Clark street, at any time aggregated $150.00 per month, or 
that the said property was ever intrusted by said complainant to 

Miner N. Knowlton, or that said Knowlton by virtue of said 
108 power of attorney ever collected $6,000.00 or any other sum 
of money, as in bill in that behalf stated. 

That he denies that said Miner N. Knowlton has failed or neg- 
lected to account to or with the complainant for said moneys, or 
that he has purchased with the moneys of the complainant the real 
estate intended to be described in her bill of complaint iw that 
‘behalf. 

That he denies that with any moneys of the complainant said 
| Miner N. Knowlton erected on lot No. 57 a brick dwelling-house or 
| barn. 

' That he denies that said Knowlton, at the time in bill stated or at 

/ any other time, purchased for the complainant with her money, 
' asin bill stated, for any purpose, a certain note, dated June 25th, 
/ 1877, for the sum of $1,800.00, made by Blanche D. McKee and 
f William H. McKee, secured by trust deed to Lyman Baird, trustee, 
| of certain real estate in bill apparently described. 

That he denies that the lands upon which said trust deed is 
predicated are a portion of any lands purchased by said Knowlton 
with any moneys of the complainant, as in bill stated. 

That he denies that Knowlton turned over to the complainant 
the said note, or informed her that no interest had been paid thereon 
since the 25th day of June, 1881. 

That this defendant denies that the complainant ever applied to 
the defendant, Lyman Baird, trustee, to sell said real estate, not 
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then knowing that said Knowlton had also purchased the equity of 
redemption of the lands in bill stated or at all. 

That this defendant says that he does not know and has not been 

informed, save by the complainant’s bill, that at the time and 
109 inthe manner therein stated said Lyman Baird made the 

computation of interest in bill stated, or that pursuant to any 
such application said Lyman Baird caused notice of sale of the lands 
described in said trust deed, pursuant to the power of sale therein 
contained, to be published. 

That this defendant denies that the complainant ever called upon 
said Knowlton to furnish the account or that he, Knowlton, has 
failed or neglected so to do, as in bill alleged. 

That this defendant, answering, says that it may be true that said 
Knowlton and Anna Hanburg became acquainted at or about the 
time in bill stated, but of this this defendant has not any knowledge, 
information, or belief save as derived from the bill herein. 

That this defendant believes it to be true that the defendants, 
Miner N. Knowlton and Anna Hanburg, entered into an agreement, 
in substance set out in bill in this cause, but, for greater certainty, 
refers this honorable court to the said original agreement, in the 
possession of this defendant, ready to be produced, which said agree- 
ment was recorded in the recorder’s office on the 9th day of Sep- 
tember, 1885, in Book No. 1266 of records, on page 76, as by refer- 
ence thereunto will more fully appear. 

That he denies that Knowlton made the purchase of the property 
in bill in that behalf stated with moneys belonging to the com- 
plainant. 

That he denies that said agreement between said Knowlton and 
Hanberg was in violation of any trust. 

That this defendant denies that,in attempting to carry out 
110 said agreement, said Knowlton and Hanburg have fallen into 
disputes or engaged In expensive litigation over the property 

of the said complainant. : 

That he also denies that the property contracted to be conveyed 
by said Knowlton to said Hanburg was ever the property of said 
complainant. 

That he denies that said Anna Hanburg, through false or fraudu- 
lent representations or undue influence over the said Knowlton, pro- 
cured the said written agreement from him, or procured from him 
warranty deeds conveying said property to her, or procured from 
him the possession thereof, or is now collecting the rents therefor 
from the tenants in possession thereof, to any amount whatsoever, as 
in bill stated. 

That he denies that said Anna Hanburg represented to said 
Knowlton that she had, a few years before that time, at Boston, 
Massachusetts, where it is therein in bill stated she formerly resided, 
tnherited a considerable fortune of upwards of $100,000.00, or that 
in the course of time the same had been spent excepting about the 
sum of $20,000.00, or that, under the advice of friends or careful 
counsel, to preserve the residue of said inheritance, the said $20,000.00, 
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.being all in cash, had been invested in 27 unimproved lots in said 


city of Boston. 

And this defendant, further answering, denies that said repre- 
sentations were ever made, or thai said Miner N. Knowlton ever 
trusted or confided in the defendant Hanburg or relied upon any 
statement ever made by her, or was by any representations of her, 
said Hanburg, induced to enter into said agreement or to make 
transfers of property. 

And tlis defendant denies that said Anna Hanburg ever 

111 stated or represented to said Knowlton that said 27 lots were 

situate on a public street or were located within one block of 

the depot or station-house at Clarendon Hills, a new part of the 
city of Boston, Mass., on the Boston and Providence railroad. 

And this defendant denies of his own knowledge that said Knowl- 
ton ever entered into said agreement without taking any steps to 
learn all about the location of said lots of land at Clarendon Hills, 
but that, on the contrary, he took such steps as a prudent man 
would who was about to make a purchase or exchange of realty. 

And this defendant denies that, to further influence or persuade 
said Knowlton to enter into such agreement, said Hanburg produced 
title deeds to said 27 lots at Clarendon Hills or pointed to the con- 
sideration therein stated for the purpose in bill stated, or that she 
stated that she had paid therefor nearly $20,000.00, or that said 
Knowlton believed that said Hanburg had paid for said lots 
$20,000.00, or that said Knowlton relied upon any statement ever 
made, this defendant not admitting or denying that any ever were 
miade, by the defendant, said Hanburg. 

That this defendant denies the allegation and statement in com- 


plainant’s bill in that behalf that said Anna Hanburg is not an in- 
/nocent purchaser, bona fide, for value, but holds the title to said lands 


in the city of Chicago subject to a trust or equities of the com- 
plainant. ° 

That this defendant denies that the defendant, Anna Hanburg, is 
a poor person or unable to respond or account for the rents said bill 
states that she is receiving, or that aside from said property she has 
no other property. 

That he also denies that Miner N. Knowlton is insolvent 
112. or unable to respond in damages for, to wit, breach of con- 
tract, to wit, or otherwise, or that he has no property, either 

real or personal, not by law exempt from execution. 

That he denies that the property of the complainant is worth in 
cash about $10,000.00 or any other sum, to wit, within thé jurisdic- 
tion of this court. 

That he does not know, has not been informed, and has no opin- 
ion as to whether or not the property on which said trust deed is 
predicated is worth about the sum of $2,000.00, or that it would not 
bring at forced sale the amount of the incumbrance thereon in bill 
in that behalf stated, but requires the complainant to make proof of 
said allegation. 

And this defendant denies that the said property, to wit, in Bos- 
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then knowing that said Knowlton had also purchased the equity of 
redemption of the lands in bill stated or at all. 

That this defendant says that he does not know and has not been 

informed, save by the complainant’s bill, that at the time and 
109 inthe manner therein stated said Lyman Baird made the 

computation of interest in bill stated, or that pursuant to any 
such application said Lyman Baird caused notice of sale of the lands 
described in said trust deed, pursuant to the power of sale therein 
contained, to be published. 

That this defendant denies that the complainant ever called upon 
said Knowlton to furnish the account or that he, Knowlton, has 
failed or neglected so to do, as in bill alleged. 

That this defendant, answering, says that it may be true that said 
Knowlton and Anna Hanburg became acquainted at or about the 
time in bill stated, but of this this defendant has not any knowledge, 
information, or belief save as derived from the bill herein. 

That this defendant believes it to be true that the defendants, 
Miner N. Knowlton and Anna Hanburg, entered into an agreement, 
in substance set out in bill in this cause, but, for greater certainty, 
refers this honorable court to the said original agreement, in the 
possession of this defendant, ready to be produced, which said agree- 
ment was recorded in the recorder’s office on the 9th day of Sep- 
tember, 1883, in Book No. 1266 of records, on page 76, as by refer- 
ence thereunto will more fully appear. 

That he denies that Knowlton made the purchase of the property 
in bill in that behalf stated with moneys belonging to the com- 
plainant. 

That he denies that said agreement between said Knowlton and 
Hanberg was in violation of any trust. 

That this defendant denies that, in attempting to carry out 
110 __— said agreement, said Knowlton and Hanburg have fallen into 
disputes or engaged in expensive litigation over the property 

of the said complainant. 

That he also denies that the property contracted to be conveyed 
by said Knowlton to said Hanburg was ever the property of said 
complainant. 

That he denies that said Anna Hanburg, through false or fraudu- 
lent representations or undue influence over the said Knowlton, pro- 
cured the said written agreement from him, or procured from him 
warranty deeds conveying said property to her, or procured from 
him the possession thereof, or is now collecting the rents therefor 
from the tenants in possession thereof, to any amount whatsoever, as 
in bill stated. 

That he denies that said Anna Hanburg represented to said 
Knowlton that she had, a few years before that time, at Boston, 
Massachusetts, where it is therein in bill stated she formerly resided, 
inherited a considerable fortune of upwards of $100,000.00, or that 
in the course of time the same had been spent excepting about the 
sum of $20,000.00, or that, under the advice of friends or careful 
counsel, to preserve the residue of said inheritance, the said $20,000.00, 
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being all in cash, had been invested in 27 unimproved lots in said 
city of Boston. 

And this defendant, further answering, denies that said repre- 
sentations were ever made, or that said Miner N. Knowlton ever 
trusted or confided in the defendant Hanburg or relied upon any 
statement ever made by her, or was by any representations of her, 
said Hanburg, induced to enter into said agreement or to make 
transfers of property. ; 

And this defendant denies that said Anna Hanburg ever 

111 stated or represented to said Knowlton that said 27 lots were 

situate on a public street or were located within one block of 

the depot or station-house at Clarendon Hills, a new part of the 
city of Boston, Mass., on the Boston and Providence railroad. 

And this defendant denies of his own knowledge that said Knowl- 
ton ever entered into said agreement without taking any steps to 
learn all about the location of said lots of land at Clarendon Hills, 
but that, on the contrary, he took such steps as a prudent man 
would who was about to make a purchase or exchange of realty. 

And this defendant denies that, to further influence or persuade 
said Knowlton to enter into such agreement, said Hanburg produced 
title deeds to said 27 lots at Clarendon Hills or pointed to the con- 
sideration therein stated for the purpose in bill stated, or that she 
stated that she had paid therefor nearly $20,000.00, or that said 
Knowlton believed that said Hanburg had paid for said lots 
$20,000.00, or that said Knowlton relied upon any statement ever 
made, this defendant not admitting or denying that any ever were 
made, by the defendant, said Hanburg. 

That this defendant denies the allegation and statement in com- 


plainant’s bill in that behalf that said Anna Hanburg is not an in- 
/nocent purchaser, bona fide, for value, but holds the title to said lands 


in the city of Chicago subject to a trust or equities of the com- 
ainant. ° 

That this defendant denies that the defendant, Anna Hanburg, is 
a poor person or unable to respond or account for the rents said bill 
states that she is receiving, or that aside from said property she has 
no other property. 

That he also denies that Miner N. Knowlton is insolvent 
112. or unable to respond in damages for, to wit, breach of con- 
tract, to wit, or otherwise, or that he has no property, either 

real or personal, not by law exempt from execution. 

That he denies that the property of the complainant is worth in 
cash about $10,000.00 or any other sum, to wit, within thé jurisdic- 
tion of this court. 

That he does not know, has not been informed, and has no opin- 
ion as to whether or not the property on which said trust deed is 
predicated is worth about the sum of $2,000.00, or that it would not 
bring at forced sale the amount of the incumbrance thereon in bill 
in that behalf stated, but requires the complainant to make proof of 
said allegation. 

And this defendant denies that the said property, to wit, in Bos- 
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ton, is the property of said defendant, Anna Hanburg, or since the 
28th of September, 1882, that it has been her property. 

That he also denies that said property was, to wit, from the 8th 
to the 28th of September, 1882, incumbered for more than it would 
bring in cash, or that such incumbrance, over and above $1,000.00 
in said agreement specified were thereon at the time of the making 
said agreement between said Knowlton and Hanburg: 

And this defendant, answering the amendment filed the 10th of 
March, A. D. 1883, whereby this defendant then first became a party 
to this suit, says that on the 14th day of February, 1883, by deed of 
trust of that date and recorded same day as document No. 448,571, 
in the recorder’s office of Cook county, Illinois, and made between 
the said Anna Hanburg, of the Ist part, and this defendant, of the 

2nd part, said Hanburg conveyed to this defendant the real 
118 estate described in said bill, as amended, as Nos. 18, 20, and 

22 Winthrop Place, but by their proper legal description, to 
secure a loan of $3,200.00, and that he then paid to her, said Anna 
Hanburg, in cash and on her order, the said sum of money ; that he 
likewise denies that he has been counsel or solicitor for said Anna 
Hanburg during or throughout all the transactions between her and 
said Knowlton ; that he also denies that at the time of the making 
of said conveyance or trust deed he, said Michael Andrew Rorke, 
had full or perfect or ample or complete or any notice of any false 
or fraudulent representations or of any misrepresentations through 
or by means of which the said Anna Hanburg acquired title to said 
property so conveyed to him, this defendant, in trust, as alleged or 
charged against her in her dealings with the defendant, Miner N. 
Knowlton, hereinbefore — said bill of complaint set forth, and he de- 
nies that any such representations were ever made. 

And this defendant denies that the said Anna Hanburg ever made 
any false or fraudulent representations or misrepresentations to him, 
said Knowlton, in reference to the cost or value or location of her 
former real estate near Boston, Clarendon Hill, Massachusetts, as 
stated in said bill. 

And this defendant denies that Hauburg and he have negotiated 
together the note secured by said trust deed. 

And this defendant denies that there is any suit pending in the 
superior court of Cook county between said Hanburg and Knowlton 
on her part to reform the contract between them to specifically in- 
force the same. 

And he denies that there is any suit in the said superior court 

of Cook county between said Knowlton?%fas complainant, and 
114 said Hanburg now. pending whereby said Knowlton seeks to 
rescind said contract, to wit, of exchange. 

And he denies that he, said trustee, has ever had any notice of 
any false or fraudulent representations of said Anna Hanburg by 
any suit or matter of record or actually in fact, as in bill stated in 
that behalf. 

And this defendant admits that the defendant, Charles J. Shields, 
is the tenant in possession of the premises No. 22 Winthrop Place, 
and that defendant, William Lindsley, is the tenant in posses- 
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sion of the premises No. 20 Winthrop Place, and that Ransome N 
Givins is the tenant in possession of the premises known as the 2nd 
floor of No. 18 Winthrop Place, but this defendant denies that Alonzé 
G. Collins or Sarah L. Robb are, respectively, the tenants of the 
basement or first floor of No. 18 Winthrop Place. 

And this defendant admits that he has been a resident since 1857, 
24th September, and a citizen since 1856, about the month of Octo- 
ber, of these United States. 

And this defendant says he does not know and has not been in- 
formed, save by the said complainant’s bill, what amount of rent said 
Anna Hanburg has collected of the tenants in said premises, but he 
denies that said complainant is entitled properly or in equity 
thereto. 

And this defendant denies the reiterated statement by the com- 
plainant that said Anna Hanburg is insolvent or pecuniarily irre- 
sponsible, or that she has no other property, either real or personal, 
within the jurisdiction of this court not by law exempt from execu- 
tion. 

And this defendant, further answering, submits and respect- 

115 fully insists that the defendant, said Anna Hanburg, is a bona 

Jide purchaser of the real estate in bill described as the lands 

and premises known as Nos. 18, 20, and 22 Winthrop Place, Chicago, 

Cook county, Illinois, for a valuable consideration, to wit, the con- 

sideration specifically set forth in the agreement, intended to be set 

out in the original bill in this cause, without notice, actual or con- 
structive, of any claim of said Emily Hoyt, the complainant. 

And this defendant, answering, submits and respectfully insists 
that he, this defendant, as such trustee,on the 14th day of February, 
A. D. 1883, became pro tanto a bona fide purchaser from said defend- 
ant, Anna Hanburg, of the last above-mentioned real estate to the 
extent of the sum of $3,200.00, the amount of said loan of money 
fon that day paid by this defendant at his office to her, said Harburg, 
‘to wit, a valuable consideration, without notice of any claim of said 
Emily Hoyt, the complainant. 

And this defendant claims that he is entitled to the same protec- 
| tion under this his answer, setting up,as above relied upon, that he, 
' as such trustee, under the deed of trust in bill stated as amended 
~ 10th of March, 1883, is a bona fide purchaser of said Hanburg’s real 

estate in Chicago, in bill meant to be described, for valuable consid- 
eration, to wit, said loan of $3,200.00 on said 14th of February, 
1883, lent to her without notice of any claim of said Emily Hoyt as 
if this defendant had set up said defence by way of plea. 

And this defendant craves leave to refer to the original articles of 
agreement made between said defendants, Miner N. Knowlton and 
Anna Hanberg, for an exchange of lands, recorded September 9th, 

A. D. 1882, at 9 a. m., in Book 1266 of Records, page 79, doc. 
116 No. 418,593, in the recorder’s office of Cook county, Illinois, 
or to a copy thereof when produced. 

Also to the original warranty deed from Miner N. Knowlton to 
Anna Hanburg, recorded September 28th, A. D. 1882, at 3 p. m., in 
Book 1246 of Records, on page 198, as doc. No. 422,601, in the re- 


ay 
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corder’s office of Cook county, Illinois, the original whereof is now 
in the control of this defendant, ready to be produced, whereby said 
Knowlton granted to Hanburg lots 1 and 2, in McKee’s subdivision 
of lots Nos. 53, 54, 55, and 56, in H. M. Tayi lor's subdivision of block 
43 of the C. T. subdivision of W. 1 and W. 4 of N. E. } of lot in 17, 
T. 39. N., R. 14 E., of 3rd P. M. 

Also to the original warranty deed from Miner Nathaniel Knowl- 
ton, a defendant, to Anna Hanburg, recorded September 28th, A. D. 
1882, at 3 p. m., in Book 1246 of Records, on page 199, as doc. No. 
422,602, which is now under the control of this defendant and ready 
to be produced, whereby said Knowlton granted and conveyed to 
said Hanburg lot No. 57,in said H. M. Taylor’s subdivision last 
above described. 

Also to a deed of trust from the defendant, Anna Hanburg, to M. 
A. Rorke, trustee, recorded the 14th day of February, A. D. 18838, in 
the recorder’s office of Cook county, Illinois, on the 14th day of 
February, A. D.1883, at — o’clock — m., and recorded in Book 1298 
of Records, on page 64, as doc. No. 448,371, granting and conveying to 
said Rorke, trustee, the real estate described in the amended bill in 
this cause as No. 18, 20, and 22 Winthrop Place, to secure an in- 
debtedness of thirty-two hundred dollars, as therein, by which orig- 
inal deed when produced, or by the transcript thereof, said facts 

hereinbefore relied on will more fully appear. 
117 And this defendant denies all and all manner of unlawful 

combination and confederacy wherewith he is by the said bill 
charged, without this, that there is any other matter, cause, or thing 
in the said complainant’s said bill contained material or necessary 
for this defendant to make answer to, and not herein and hereby 
well and sufficiently answered, confessed, traversed, and avoided or 
denied, is true to the knowledge or belief of this defendant; al! 
which matters and things this “defendant is ready and willing to 
aver, maintain, and prove as this honorable court shall direct, ‘and 
humbly prays to be hence dismissed with his reasonable costs and 
charges in this behalf most wrongfully sustained. 


MICHAEL ANDREW RORKE, Trustee. 


ANDREW M. RORKE, 
Attorney and of Counsel for said Defendant. 


Endorsed: Filed July 24th, 1883. William H. Bradley, clerk. 


Afterwards, to wit, on the twenty-fifth day of July, 1883, came 
Emily Hoyt, by her solicitors, and filed in said clerk’s office her 
replications to the answers of Michael A. Rorke and Anna Han- 
bury in said entitled cause ; which said replications are in the words 
and figures following, to wit: 
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118  Cireuit Court of the United States, Northern District of Ili- 
nois, ss. In Chancery. 


Emity Hoyt, Complainant, 
vs. 
Miner N. Knowtton, ANNA HAnsurG, Micnart ANDREW RorKE, 
et al. 


The replication of Emily Hoyt to the answer of Michael Andrew 
Rorke, filed July 24th, 1883. 


This repliant, saving and reserving to herself all and all manner 
of advantage of exception which may be had and taken to the mani- 
fold errors and uncertainties and insufficiencies of the answer of 
said defendant, for replication thereto, says that she will and doth 
aver, maintain, and prove the petition or bill by her filed in this 
cause to be true, certain, and sufficient in the law to be answered 
unto by said defendant, and that the answer is very uncertain, 
evasive, and insufficient in the law to be replied unto by this repli- 
ant, without this, that any other matter or thing in the said answer 
contained material or effectual in the law to be replied unto, con- 
fessed, traversed, or denied or avoided is true; all which matters 
and things this repliant is ready to aver, maintain, and prove as 
this honorable court shall direct, and humbly prays as in and by 
her said petition or bill aforesaid she has heretofore prayed. 

EDWARD J. HILL, 
Solicitor for Emily Hoyt. 


Endorsed: Filed July 25th, 1883. William H. Bradley, clerk. 


119 Replication. 


Wyirep STATES OF AMERICA, . 
Northern District of Illinois, {~~ ° : ° 


In the Cireuit Court. In Chancery. 


Emiry Hoyt, Complainant, 

vs. 
. Mixer N. Knowrtron, ANNA Hanpury, Micoart ANDREW RORKE, 
et al. 


The replication of Emily Hoyt to the answer of Anna Hanbury, filed 
July 24, 1885. 


This repliant, saving and reserving to herself all and all manner 
of advantage of exception which may be had and taken to the mani- 
fold errors and uncertainties and insufficiencies of the answer of said 
defendant, for replication thereunto, says that she will and doth aver, 
maintain, and prove the petition or bill by her filed in this cause to 
be true, certain, and sufficient in the law to be answered unto by 
the said defendant, and that the answer is very uncertain, evasive, 
and insufficient in the law to be replied unto by this repliant, with- 
out this, that any other matter.or thing in the said answer con- 
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tained material or effectual in the law to be replicd unto, confessed, 
traversed, or denied or avoided is true; all which matters and things 
this repliant is ready to aver, maintain, and prove as this 
120 honorable court shall direct, and humbly prays as in and by 
her said petition or bill aforesaid she has heretofore prayed. 
EDWARD J. HILL, 
Sol’r for Emily Hoyt. 


Endorsed: Filed Jul. 25, 1883. W. H. Bradley, clerk. 


Afterwards, to wit, on the twenty-sixth day of July, in the July 
term of said court, 1883, in the record of the proceedings thereof in 
said entitled cause, before Hon. Henry W. Blodgett, district judge, 
is the following entry, to wit: 


Order. 


Emiry Hoyt 
US, 7 
Miner N. Knowrron, ANNA HANBuRY, MICHAEL 
ANDREW RorkKeE, et al. 


-In Chancery. 


On motion of the complainant upon the pleadings on file and the 
proceedings heretofore had in the above-entitled cause, the report of 
E. B. Sherman, master, and the testimony of Miner N. Knowlton, 
after argument by counsel for the respective parties aforesaid, it ‘is 
hereby ordered that, until the further order of court herein, the de- 

fendants, Anna Hanbury and Michael Andrew Rorke, be, and 
121 hereby are, enjoined and restrained from conveying or Incum- 

bering in any way the premises known as number 18 Win- 
throp Place; alsothe premises known as number 20 Winthrop Place, 
and also the premises known as number 22 Winthrop Place, in the 
city of Chicago, in the State of Illinois, and that this order be deemed 
as in force from the twenty-fifth day of June, A. D. 1889. 


On the same day, to wit, on the twenty-sixth day of July, in the July 
term of said court, 1883, in the record of the proceedings thereof in 
said entitled cause, befure Hon. Henry W. Blodgett, district judge, is 
the following entry, to wit: 


Order. 


Emity Hoyt 
vs, 
Miner N. Knowriton, ANNA Hanspury, MICHAEL 
ANDREW RorkKeE, et al. 


-In Chancery. 


On motion of the complainant and on notice to the defendant, 
ordered that John G. Stetson be, and hereby is, appointed the ex- 
aminer to take the testimony of the respective parties in this cause, 
to be taken at the city of Boston, Massachusetts, and that the com- 
plainant commence taking testimony before said examiner at the 


. 
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clerk’s office of the circuit court of the United States for the district 

of Massachusetts, in the city of Boston aforesaid, on the 
122 -—s eighth day of August, A. D. 1883, and close the same on or 

before the fifteenth day of August, A. D. 1883, and that, 
within thirty days thereafter, the defendants shall take their evidence 
in defence, and, within ten days thereafter, the complainant shall 
take her evidence in reply; this order to affect only the taking of 
the testimony of witnesses to be examined by either party at the 
city of Boston aforesaid before said examiner. 


Afterwards, to wit, on the first day of October, in the adjourned Oc- 
tober term of said court, 1883, in the record of the proceedings thereof 
in said entitled cause, before Hon. Henry W. Blodgett, district judge, 


is the following entry, to wit: 
Order. 


Eminy Hoyt ) 
v8. - In Chancery. 
AnnA Hanbury et ai. 


On motion the defendants herein are hereby ruled to close their 
proofs herein by the first day of November next. 


123 Afterwards, to wit, on the eighth day of October, in the ad- 

journed October term of said court, 1885, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


Emity Hoyt 
vs. In Chancery. 


ANNA Hanbury ée al. 


Now come the parties, by their solicitors, and now comes on to be 
heard the motion of the defendant, Anna Hanbury, for an order to 
pay to her the thirty-five dollars and sixty-four cents paid into court 
herein by A. G. Collins, and, after hearing the arguments of counsel, 
the court sustains said motion without prejudice and orders that 
said thirty-five dollars and sixty-four cents be paid to said Anna 
Hanbury, and that a check therefor be drawn upon the register to 
the order of M. A. Rorke & Son, her solicitors. 


Afterwards, to wit, on the nineteenth day of October, in the ad- 
journed October term of said court, 1883, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


7—380 
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Order. 


124 Emity Hoyt 
Us. I ‘ 
ee -In Chancery. 
Miner N. Knowritron, ANNA Hanpury, MICHAEL ) 
ANDREW Rorke, Trustee, c. 


On motion of the defendants, Anna Hanbury and Michael Andrew 
Rorke, trustee, by their respective solicitors and attorneys of record, 
it is ordered that Henry W. Bishop, Esquire, one of the masters in 
chancery of this court, be,and he is hereby, appointed and desig- 
nated “examiner” of this court, under the 67th rule of practice in 
equity and the several amendments thereto, to take testimony on 
behalf of the said defendants, Hanbury and Rorke, under the rule 
heretofore entered against all the defendants in said cause to close 
their proofs by the first day of November, A. D. 1883, and also to 
take evidence on behalf of said complainant in rebuttal thereto. 

It is further ordered that said examiner take said evidence upon 
oral interrogatories, and that he have power to cause witnesses to 
appear before him as such examiner and to cause the production 
of books and papers in evidence before him as such examiner. _ 


125 Afterwards, to wit, on the twenty-eighth day of April, in 

the adjourned March term of said court, 1884, in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
Blodgett, district judge, is the following entry, to wit: 


Order. 


Emity Hoyr \ 
US. In Chancery. 
ANNA Hanpsury ée al. 


Now come the parties, by their solicitors, and, on motion of E. J. 
Hill, Esq., complainant’s solicitor, it is ordered that this cause be 


-set down for hearing upon the pleadings and proofs. 


Afterwards, to wit, on the seventh day of October, in the adjourned 
October term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, district 
judge, is the following entry, to wit: 


Order. 


Emity Hoyt 
US. In Chancery. 
-ANNA Hanpury, Miner N. KNow tron, et al. 


Now coene the parties, by their solicitors, and now comes on to be 

heard the motion of the complainants for the appointment of a re- 

ceiver herein, and, after hearing the arguments of counsel, 

126 the court overrules said motion, with leave to said complain- 
ants to renew said motion if they shall so elect. 
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Afterwards, to wit, on the tenth day of November, in the adjourned 
October term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cuit judge, is the following entry, to wit: 


Order. 


Emity Hoyr 
vs. In Chancery. 
ANNA Hanbury ef al. 


It is ordered that this cause be set for hearing on the fifteenth day 
of December next. 


Afterwards, to wit, on the eighteenth day of November, in the 
adjourned October term of said court, 1884, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Order. 
Emity Hoyt ) 


vs. 
ANNA Hanbury ef al. 


In Chancery. 


Now come the parties, by their solicitors, and this cause 

127 _—being set for hearing this day, now comes on to be heard 

upon.the pleadings and proofs, and, after hearing the argu- 

ments of counsel in part, further hearing herein is hereby postponed 
until to-morrow morning. 


Afterwards, to wit, on the nineteenth day of November, in the 
adjourned October term of said court, 1884, in the record of the 
‘proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Ore / er. 


Emity Hoyt 
v8. In Chancery. 
Anna Hanbsury et al. 


Now again come the parties, by their solicitors, and this cause 
again comes on to be heard in pursuance of the order of postpone- 
ment entered herein yesterday, and, after hearing the concluding 
arguments of counsel, the court takes the same under advisement. 


128 Afterwards, to wit, on the twenty-first day of November, 

1884, the following opinion was delivered orally by Judge 
Gresham in said entitled cause; which said opinion is in the words 
and figures following, to wit: 
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Order. 
124 Emity Hoyt 
vs. I 
; -In Chancery. 
Miner N. Knowriton, ANNA Hanpury, MICHAEL u 
ANDREW RorkeE, Trustee, &c. 


On motion of the defendants, Anna Hanburyand Michael Andrew 
Rorke, trustee, by their respective solicitors and attorneys of record, 
it is ordered that Henry W. Bishop, Esquire, one of the masters in 
chancery of this court, be, and he is hereby, appointed and desig- 
nated “examiner” of this court, under the 67th rule of practice in 
equity and the several amendments thereto, to take testimony on 
behalf of the said defendants, Hanbury and Rorke, under the rule 
heretofore entered against all the defendants in said cause to close 
their proofs by the first day of November, A. D. 1883, and also to 
take evidence on behalf of said complainant in rebuttal thereto. 

It is further ordered that said examiner take said evidence upon 
oral interrogatories, and that he have power to cause witnesses to 
appear before him as such examiner and to cause the production 
of books and papers in evidence before him as such examiner. 


125 Afterwards, to wit, on the twenty-eighth day of April, in 

the adjourned March term of said court, 1884, in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
Blodgett, district judge, is the following entry, to wit: 


Order. 


Emity Hoyt \ 
vs. In Chancery. 
ANNA Hanpury et al. 


Now come the parties, by their solicitors, and, on motion of E. J. 
Hill, Esq., complainant’s solicitor, it is ordered that this cause be 
set down for hearing upon the pleadings and proofs. 


Afterwards, to wit,on the seventh day of October, in the adjourned 
October term of said court, 1884, in the record of the proceedings 
thereof in said'entitled cause, before Hon. Henry W. Blodgett, district 
judge, is the following entry, to wit : 


Order. 


Emity Hoyt 
US. In Chancery. 
-ANNA Hanpury, Miner N. KNow tron, et al. 


Now come the parties, by their solicitors, and now comes on to be 

heard the motion of the complainants for the appointment of a re- 

ceiver herein, and, after hearing the arguments of counsel, 

126 the court overrules said motion, with leave to said complain- 
ants to renew said motion if they shall so elect. 
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Afterwards, to wit, on the tenth day of November, in the adjourned 
October term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cuit judge, is the following entry, to wit: 


Order. 


Emity Hoyt 
vs. In Chancery. 
ANNA Hanbury é al. 


It is ordered that this cause be set for hearing on the fifteenth day 
of December next. 


Afterwards, to wit, on the eighteenth day of November, in the 
adjourned October term of said court, 1884, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Order. 


Emiry Hoyt 
vs. In Chancery. 
ANNA Haneury ef al. 


Now come the parties, by their solicitors, and this cause 

127 being set for hearing this day, now comes on to be heard 

upon.the pleadings and proofs, and, after hearing the argu- 

ments of counsel in part, further hearing herein is hereby postponed 
until to-morrow morning. 


Afterwards, to wit, on the nineteenth day of November, in the 
adjourned October term of said court, 1884, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Order. 


Emity Hoyt 
v8. In Chancery. 
Anna Hanbury et al. 


Now again come the parties, by their solicitors, and this cause 
again comes on to be heard in pursuance of the order of postpone- 
ment entered herein yesterday, and; after hearing the concluding 
arguments of counsel, the court takes the same under advisement. 


128 Afterwards, to wit, on the twenty-first day of November, 

1884, the following opinion was delivered orally by Judge 
Gresham in said entitled cause; which said opinion is in the words 
and figures following, to wit: 
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Opinion of the Court, Oral. 


In the Circuit Court of the United States for the Northern District 
of Illinois. 


Emity Hoyt vs. ANNA HaAansury et al. 


Fripay, Nov. 21, 1854. 
GRESHAM, J.: 

It appears that on September 8, 1882, Miner N. Knowlton was the 
owner of certain real estate in the city of Chicago, which was en- 
cumbered with a trust deed, amounting to $1,800,and Mrs. Anna Han- 
bury was the owner of twenty-seven lots in what is known as Claren- 
don Hills, a suburb of Boston, on the Boston & Providence railroad, 
which was encumbered with a debt of $1,000. On that day Knowl- 
ton and Mrs. Hanbury entered into a contract in writing for the ex- 
change of these properties, Mrs. Hanbury assuming the payment of 

the encumbrance upon the Chicago property and Knowlton 
129 assuming the payment of the encumbrance upon the Boston 

property. On the28th of the same month warranty deeds were 
executed and exchanged, and each delivered possession to the other. 
On Nov. 3, 1882, Knowlton commenced a suit against Mrs. Han- 
bury in the superior court of Cook county to cancel the contract 
and his deed to her on the ground that he was induced to enter 
into the contract and make the exchange by false & fraudulent 
representations made by Mrs. Hanbury as to the location and value 
of the Boston property. 

On February 15, 1883, Mrs. Emily Hoyt, of Stamford, Conn., 
Knowlton’s sister, brought this suit against Mrs. Hanbury, Knowl- 
ton, and others, alleging that the Chicago property was bought by 
Knowlton with the complainant’s money. The bill in this suit 
contains the same allegations of fraud against Mrs. Hanbury as are 
found in the bill in the suit in the State court. It prays that Knowl- 
ton’s deed to Mrs. Hanbury be cancelled; that a resulting trust be 
decreed in favor of complainant against Knowlton, and that the 
complainant be invested with the legal title to the Chicago prop- 
erty. 

The alleged fraudulent representations are that Mrs. Hanbury as- 
sured Knowlton the Boston property was situated within a square 
of or near the Clarendon Hills station, on the Boston and Provi- 
dence railroad, when in fact it was much further from the station 
and on the opposite side of the railroad, and not worth more than 

the incumbrance upon it. 
130 The bill alleges that Knowlton was ignorant of the value 
and location of the property, knew nothing about it, except 
from information received from Mrs. Hanbury, and that in good 
faith he relied solely upon her statements and conveyed to her the 
Chicago property on the faith of her representations as to the loca- 
tion and value of the Boston property. 

The allegations of fraud are all denied in Mrs. Hanbury’s answer. 

Knowlton’s testimony, if trustworthy, sustains the allegations of the 
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bill. Mrs. Hanbury, on the contrary, testifies that she distinctly 
and repeatedly told Knowlton he must inform himself as to the lo- 
cation & value of the Boston property. Two letters written by 
Knowlton to real estate men in Boston, making inquiries about the 
property at that place, are in evidence; also replies to these letters, 
one being less favorable tian the others. Shortly after the deeds 
were exchanged Knowlton visited Boston, and after going upon the 
property and seeing it he wrote to Mrs. Hanbury, describing his 
visit, making no complaints, and saying nothing of fraudulent rep- 
resentations, but asking directions as to certain minor details, about 
taxes, &c. During this brief visit to Boston Knowlton saw the 
parties who held the incumbrance upon the Boston lots and 
made an arrangement to pay it off. The plain inference from 

his letters to Mrs. Hanbury is that he was satisfied with 
13 the exchange. The burden is upon the complainant to 

sustain the allegations of fraud, which has not been 
done. Knowlton’s conduct is not consistent with his sworn 
testimony. If he had such perfect faith in Mrs. Hanbury as 
to make the exchange solely upon her representation as to the 
location and value of the Boston property, why did he write the two 
letters for information before the exchange? And if he was deceived 
by Mrs. Hanbury, why did he fail to inform her of the fraud in his 
letter to her when he visted Boston, went upon the lots and saw 
where they were located? It is plain from the evidence that Knowl- 
ton acted upon his own judgment and upon information received 
from others than Mrs. Hanbury in making the exchange. Previous 
to this agreement for the exchange Knowlton had transacted some 
business with Mrs. Hanbury; he had made loans of money to her 
from time to time for which he had charged 3 per cent. a month or 
36 per cent. a year. 

He had had some experience as a dealer in real estate in Chicago. 
He was quite able to take care of his own interests, and ft is in- 
credible that he entered into the contract with Mrs. Hanbury utterly 
ignorant of the character and value of the Boston property, relying 
solely upon what she said to him upon this subject. 

‘There is nothing in the record showing Mrs. Hoyt tendered 

132 =a reconveyance of the Boston property to Mrs. Hanbury and 
demanded a deed for the Chicago property before this suit 

was brought. Withoutsuch a tender& demand the complainant had 
no right of action. Mrs. Hanbury had no knowledge of the exist- 
ence of Mrs. Hoyt until this suit was brought, alleging that Kuowl- 
ton was the complainant’s agent for the management of certain real 
estate in the city of Chicago; that as such agent he was authorized 
to collect rents and to pay taxes and insurance; that he collected 
large sums of money for rent, which he used in the purchase of the 
Chicago property, taking the title in his own name. One of the 
allegations in the bill is that Knowlton is insolvent and a bankrupt. 
It is worthy of consideration that some time after Knowlton’s suit 
had been commenced against Mrs. Hanbury his sister thus comes 
forward ciaiming the Chicago property on the ground that her 
brother had become indebted to - by being unfaithful to his trust 
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as her agent, and that she had permitted him, although insolvent 
and a bankrupt, to continue in the trust. It does not appear from 
the evidence that there is much, if any, difference in the values of 
the properties exchanged. 
The bill as to Mrs. Hanbury and her codefendants, except Knowl- 
ton, is dismissed with costs. An interlocutory decree has 
133 already been entered declaring a resulting trust in favor of 
the complainant against Knowlton. If any further relief is 
necessary in favor of the complainant against Knowlton counsel 
will prepare a decree. 


134 On the same day, to wit, on the twenty-first day of Novem- 
ber, in the adjourned October term of said court, 1884, in the 

record of the proceedings thereof in said entitled cause, before Hon. 

Walter Q. Gresham, circuit judge, is the following entry, to wit: 


Order. 


Emitry Hoyt 
i : 

Anna Hansury, Miner N. KNowrton, and LyMAn 
Baird, Trustee; Michael Andrew Rorke, Charles | 
J. Shields, William Lindsley, Sarah L. Robb, asl 
some A. Givens, and Alonzo G. Collins. 


In Chancery. 


Bill as amended. 


This cause coming on to be heard upon the pleadings and testi- 
mony, and all the objections as to the time and manner of taking the 
deposition of Miner N. Knowlton, alleged to have been taken de bene 
esse, having been waived by the counsel for defendants, Anna Han- 
bury and Michael Andrew Rorke, and the court, having heard the 
arguments of counsel aud having considered the same, finds that the 
allegations of the bill are true as against the defendant Knowlton, 
and as to the remaining defendants the court finds for them and 

against the complainant : 
135 It is therefore ordered, adjudged, and decreed by the court 
that the complainant’s bill be dismissed, for want of equity, 
as to all the defendants except the said Miner N. Knowlton, and that 
said defendants recover of the complainant their proper costs, to be 
taxed by the clerk of this court. 

And the complainant’s solicitor not being ready to take a decree 
in her favor against the defendant Knowlton, this cause, as to him, 
is held for further action. 


Afterwards, to wit, on the second day of December, in the ad- 
journed October term of said court, 1884, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 
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Order. 


Emity Hoyr | 
US. In Chancery. 
ANNA Hanbury e/ al. 


Now come the complainants, by their solicitor, and now comes on 
to be heard their motion for a rehearing herein, and, after hear- 
ing arguments on the part of the complainant, the court takes the 
same under advisement. 


36 Afterwards, to wit, on the third day of December, in the 

adjourned October term of said court, 1884, in the record of 

the proceedings thereof in said entitled cause, before Hon. Walter 
Q. Gresham, circuit judge, is the following entry, to wit: 


Order. 


Emity Hoyr 
Us. In Chancery. 
ANNA Hanbury e al. 


The court, having considered the motion of the complainants, by 
their solicitor, for a rehearing herein, denies the same. 


Afterwards, to wit, on the sixth day of December, in the adjourned 
October term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cuit judge, is the following entry, to wit: 


Order. 


Emiry Hoyt 
vs. In Chancery. 
ANNA Hanpury et al. 


Now again come the parties, the . ape by her counsel, and 
the defendant, Miner N. Knowlton, by his counsel, and it appearing 
that said defendant is indebted to the complainant, on account of 

the matters in her bill alleged, in the sum of seven thousand 
137 four hundred and sixty-five dollars and seventy-two cents, 

on motion of the complainant’s counsel, it is now ordered, 
adjudged, and decreed that she, the complainant, have and receive 
of and from the defendant, Miner N. Knowlton, said sum of seven 
thousand four hundred and sixty-five dollars and seventy-two cents 
($7,465.72), with all proper costs, to be taxed by the clerk of this 
court. 


Afterwards, to wit, on the twelfth day of December, in the ad- 
jourmed October term of said court, 1884, in the record of the pro- 
ceedings theréof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Ce ae Se SNR ete nanan emt 


ameenwe ites 
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Order. 


Emity Hoyt 
v8. In Chancery. 
ANNA Hanpury et al. 


Now comes the complainant, by her solicitor, and prays an appeal 
to the Supreme Court of the United States from the decree entered 
herein on the twenty-first day of November last, which is allowed 
upon her filing a bond herein within ten days, in the penal sum of 
one thousand dollars, to be approved by the court; and it is ordered 
that all proceedings herein be stayed for ten days. 


138 Emity Hoyt, Complainant, 
vs. In Equity. 
MINER N. KNow ton et al. 


Evidence for complainant, taken pursuant to the sixty-seventh rule 
of the Supreme Court of the United States in equity, as amended, 
before me, John G. Stetson, examiner. 


Present: Edward J. Hill, Esq., of counsel for complainant; Asa 
Cottrell, Esq., of counsel for defendants, Anna Hanbury and Michael 
Andrew Rorke. 

Before me— 


JOHN G. STETSON, Examiner. 
(Here follows diagram marked p. 139.) 


Deposition of Theodore B. Moses. 


Boston, Mass., Aug. 8, 1883. 


Direct examination by Epwarp J. Hint, Esq., of counsel for 
complainant : 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. Theodore B. Moses; 66; Boston, Mass. ; land surveyor. 

Int. 2. How long have you resided in Boston and vicinity ? 

Ans. Forty-three years. 

Int. 3. State exactly where you reside, the street and number, o 

otherwise desigate the locality. 
140 Ans. Ward 238, Boston; Dale street ; no number. 
Int. 4. How long have you resided there ? 

Ans. Thirty-four years. 

Int. 5. What is the distance to your house in an air line from the 
State house. 

Ans. About 62 miles. 

Int. 6. How far is your residence from the Clarendon Hill station, 
on the Boston and Providence R. R.? 

Ans. About 1,500 feet. 

Int. 7. Has your attention been called to a tract of land formerly 
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Order. 


Emity Hoyr 
vs. In Chancery. 
ANNA Hanpsury e al. 


Now comes the complainant, by her solicitor, and prays an appeal 
to the Supreme Court of the United States from the decree entered 
herein on the twenty-first day of November last, which is allowed 
upon her filing a bond herein within ten days, in the penal sum of 
one thousand dollars, to be approved by the court; and it is ordered 
that all proceedings herein be stayed for ten days. 


188 Eminty Hoyt, Complainant, ) 
: vs. >In Equity. 
Miner N. Know ron ef al. 


Evidence for complainant, taken pursuant to the sixty-seventh rule 
of the Supreme Court of the United States in equity, as amended, 
before me, John G. Stetson, examiner. 


Present: Edward J. Hill, Esq., of counsel for complainant; Asa 
Cottrell, Esq., of counsel for defendants, Anna Hanbury and Michael 
Andrew Rorke. 

Before me— 

JOHN G. STETSON, Lxvaminer. 


(Here follows diagram marked p. 139.) 


Deposition of Theodore B. Moses. 


Boston, Mass., Aug. 8, 1883. 
Direct examination by Epwarp J. Hint, Esq., of counsel for 
complainant: 
Int. 1. Please state your name, age, residence, and occupation. 
Ans. Theodore b. Moses; 66; Boston, Mass. ; land surveyor. 
Int. 2. How long have you resided in Boston and vicinity ? 
Ans. Forty-three years. 
Int. 3. State exactly where you reside, the street and number, or 
otherwise desigate the locality. 
140 Ans. Ward 23, Boston; Dale street ; no number. 
Int. 4. How long have you resided there ? 
Ans. Thirty-four years. 
Int. 5. What is the distance to your house in an air line from the 
State house. 
Ans. About 63 miles. 
Int. 6. How far is your residence from the Clarendon Hill station, 
on the Boston and Providence R. R.? 
Ans. About 1,500 feet. 
Int. 7. Has your attention been called to a tract of land formerly 


ont 
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owned by C. J. & J. H. Page, situate in an angle formed by road 
now known as Beach & Poplar Sts., said to contain about 18 acres, 
be the same more or less ? : 

Ans. It has. 

Int. 8. In what direction is this tract of land from your residence 
and about how far? 

Ans. It’s in a N. W. direction, and about 800 feet distant to the 
nearest point on this land. 

Int. 10. How long have you been a jiand surveyor? 

Ans. About forty years. 

Int. 16. In what locality have your surveys been made during 
that time? , 

Ans. Principally in Roxbury, West Roxbury, Dorchester, and to 
a considerable extent throughout Norfolk county. 

Int. 11. Have you occupied any official position during that time? 
And, if so, state what. 

Ans. I have, as one of the selectmen of West Roxbury 6 
141 _—iyears; on school committees of same town 12 years. 
Int. 12. Have you occupied the position as official surveyor 

or have you performed work for any of the municipalities as well ? 


(Objected to as to form and also to substance as being imma- 
terial.) 

Ans. I have. 

Int. 18. When and where and from whom? 

Ans. I think I began in 1856 to do the surveying and civil en- 
gineering for the city of Roxbury; also for the town of West Rox- 
bury about 10 years previous to its annexation to the city of Boston, 
which was, I think, about 1874. 

Int. 14. And this Page tract of land and your residence — now 
situate within the corporate limits of the city of Boston ? 

Ans. They are. 

Int. 15. Prior to annexation what was the name of the mginici- 
pality in which this land was situate ? 

Ans. West Roxbury. 

Int. 16. When was your attention first called to this tract of 
land ? 

Ans. In 1850. 

Int. 17. How was it then enclosed ? 


(Objected to as immaterial and unimportant.) 


Ans. By stone walls. 
Int. 18. Describe the tract of land as it then was as near as you 
can, giving its boundaries by roads or streets and other lands. 


(Same objection.) 


142 Ans. Southwest by Poplar street, N. W. by Beach St., S. E. 
by land of Chamberlain and Rud. Taft,and N. W’y by land 
of Whittimore; it is now land of Hemicon. 
Int. 19. Describe the contour of this tract of land and its general 
features topographically as it was when you first saw it in 1850. 
8--3S8U 
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(Same objection.) 


Ans. A strip through the center running from S. E. to N. W. 
about 200 feet in width, more or less, was low, wet land; on the N. 
E’y line of the property the land is quite high, falling from that 
boundary line to the center quite regularly; on the Beach-street 
boundary at the corner of Beach & Poplar Sts. the land is quite 
elevated, and falls from that point to a point about midway between 
the Beach-St. line & the N. W. boundary to low land, the N. W. 
& N. E. cor’s of the lot on high land falling from either corner to a 
point midway between to low land. 

Int. 20. State, as near as you can, the angle of declivity on the 
respective sides. 

(Same objection.) 


Ans. I am unable to answer that question with any degree of 


definiteness. 
Int. 21. How is this land now enclosed ? 


(Same objection.) 

Ans. By stone walls. 

Int. 22. What changes have been made in surface of this tract of 
land since you first saw it 1850,and what improvements, if any, 
have been placed thereon ? 

(Same objection.) 

143 Ans. The changes in the surface have been the deepening 
of the ditch through the center and the partial construction 
of two streets across it; there has been one house built thereon. 

Int. 25. With the exception of these improvements and changes 


what difference is there between the tract of land when you saw it 
in 1850 and as it is at the present time? 


(Same objection.) 


Ans. Ido not know of any difference; possibly it may be less 
fertile. 

Int. 24. What is this tract of land used for? 

Ans. For purposes of husbandry. 

Int..25. How has it been used during all the time you have 


known it? | 
(Objected to as immaterial, unimportant.) 


Ans. For the same purposes as now used. 
Int. 26. I produce a tracing of a map or plan, which I will mark 
“ Exhibit ‘A’;” please state, if you can, what Exhibit A represents. 


(Objected to generally.) 


Ans. It represents tuis tract of land referred to in this testimony. 
Int. 27. Please state what “ Exhibit A” is a copy of. 


(Same objection.) 


Ans. A copy of the original laying out of the tract into lots and 
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streets by Hurck, land surveyor, found at the assessors’ rooms, in the 
city of Boston. 
144 Int. 28. In what book or books in the assessors’ office ? 
Ans. In a book of plans containing all the lands in West 
Roxbury. 

Int. 29. Have you verified this tracing or copy, Exhibit A, with 
the plan or map in this book of plans and compared the same with 
the original copy on file in said office? And, if so, state whether it 
is a true and correct copy therefrom. 


(Objected to generally.) 
Ans. I have compared them, and it is a true copy. 


(Counsel for compl’t here offers this tracing or plan in evidence 
as marked “ Exhibit A, Moses,” and the same is marked Exhibit A, 
J.G.S., examiner, and the same is objected to as incompetent evi- 
dence by the defendant-.) 


145 Int. 30. Upon this map the following lots, namely, one, 8, 
9, 12, 13, 23, 24, 27, 28, 29, 35, 39, 40, 41, 45, 47, 55, 56, 58, 
60, 63, 69, 73, 77, 78, 79, & 80 are colore! in blue and marked with 
a letter ““H.” Has your attention been recently called to these lots 
marked and to their present situation on this tract of land? 

Ans. It has. 

Int. 31. Please detail and describe the situation and condition of 
these lots respectively or in groups, as you may designate them in 
your answer. 

(Objected to as immaterial and unimportant.) 


Ans. Lots 1, 69, & 73 are high and dry land; lots 17, 78, 79, & 
80 are also high land and dry; lots 63 & 60 are dry land; 58, 56, 
55, 47, 45, 41, 40, 39, 23, 24, 27, 28, 29, 13, 12,9, & 8 are wet land 
and low; lot 35 is also wet land.. 

Int. 32. You have stated in your examination that one house had 
been built upon this tract of land. State, if you know, upon what 
lot and where. 


(Same objection.) 

Ans. Upon lot 67, corner of Poplar and Charles Sts. 

Int. 33. With reference to the plan, indicate, if you please, the 
extent and nature of the improvements which you say have been 
made upon the streets designated thereon. 

146 (Same objection.) 

Ans. A partial construction of the two streets—Charles & James. 
This partial construction extends the whole length of the tract. 

Int. 34. Of what does the partial canstruction of Charles street 
consist ? ' 

Ans. Leveling by excavation of the original surface to width of 
about forty feet and carrying the surplus material from Charles St. 
to James St. | 

Int. 35. Are you acquainted with the value of lots of land in the 
vicinity of these lands for building purposes? 
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(Objected to.) 


Ans. Some. 

Int. 36. State your means of such knowledge generally. 

Ans. It comes largely through my avocation. I have bought and 
sold lands, attended auction sales of such lands, many times within 
twenty-five years last passed. 

Int. 37. State the value, respectively, of the aforesaid 27 lots for 
city lots or building purposes. 


(Objected to generally and -because the witness is not competent 
and has not shown any means of knowing the value of said lots.) 


Ans. Lots numbered 1, 6, 69, & 73, 2c. per sq. ft.; lots 77, 78, 79, 
80, 63, & 60, le. p’r sq. ft.; lots 35, 29, 28, 27, 24, 23, 13, 12, 9, & 8, 
le. per ft.; lots 55, 56, 58, 47, 45, 41, 40, & 39, 4 of le. p’r ft. 


147 Int. 38. What makes the last-named lots of so little value 
as compared with the others ? 

Ans. They are too low and wet to build upon. 

Int. 39. Are these lots, 55, 56, 58, 47, 45, 41, 40, and 39, ever cov- 
ered with water; and, if so, at what season and what portion of the 
year? 

Ans. Lots 55, 56, & 58 are partially covered with water, and lots 
47, 45, 41, 40, & 39 are entirely covered for about 4 months through 
the fall, winter. & spring. 

Int. 40. Are these lots of any value as city lots or for dwelling 
places ? 


Objected to. 


Ans. I think not. 
Int. 41. State why. 


(Objected to.) 


Ans. On account of their wetness. 
Int. 42. State whether or not they are susceptible of drainage and 
at how great expense. 


(Same objection.) 


Ans. They can be drained, but the expense I should be obliged 
to estimate more carefully in order to give a proper answer. 

Int. 43. What causes the depreciation in value of lots 77, 78, 79, 
80, 63, & 60 from the first three lots which you mentioned of 100 
per cent. ? 


(Same objection.) 


148 Ans. Lots 77, 78, 79, & 80 are too uneven in their surface 
to admit of being converted into comfortable house lots from 
the fact that they stand from 4 to 6 feet above the grade of the street, 
and on their rear line are too elevated to be of any practical use or 
value; lots 60 & 63, those are objectionable on account of their rear 
being subjected to more or less overflow. 
Int. 44. How about lots 35, 29, 28, 27, 24, 23, 13, 12,-9, and 8, re- 
spectively, in the same regard? 
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Ans. They are too low with reference to the highest land and the 
lowest land. 

Int. 45. You state the elevation of lots 77, 78, 79, & 80 to be above 
the level of the street. What is their elevation in front and in the 
rear, as near as you can state? 

Ans. In front the elevation will average 5 feet above the street, 
and in the rear it will average 50 feet, to the best of my judgment. 

Int. 46. Lot 35 appears to be a front lot situate on Poplar street. 
Why do you place its value at only le. p’r sq. foot? 


(Objected to.) 


Ans. For the reason that it is low and wet land. 

Int. 47. What is the distance from the nearest of these lots to the 
Clarendon Hill station, on the Boston and Providence R. R.?) Which 
is the nearest lot? 

Ans. Lot 35 is the nearest. 


149 (Defendants’ counsel objects to witness answering the re- 
mainder of the question unless he shall say that he has meas- 
ured the same.) 


The distance, 2,350 feet. 

Int. 48. State whether you have measured it. 

Ans. [ have many times. 

Int. 49. What is the distance from lot 35 by the nearest traveled 
roads and what are the roads by carriage to said station-house ? 


(Objected to unless it has been measured by the witness.) 


Ans. The distance is about a mile and a half by way of Poplar 
St., Canterbury St., Hyde Park Ave., and Metropolitan Ave. 

Int. 50. Why can you not go direct by carriage to this station- 
house from said lot 35? 

Ans. There is no crossing across the R. R. track. 

Int. 51. What is the distance of this tract of land from the State 
house in an air line? 

Ans. About 6 miles and }. 

Int. 52. Describe, respectively, Beach and Poplar Sts., which bound 
this tract of land; state how long you have known them, etc., gen- 
erally. 


(Objected to and because it is immaterial and unimportant.) 


Ans. Poplar St. is about 35 ft. in width in front of this property, 
of fair average quality as to its road-bed, and Beach St. 
150 is 33 ft. in width and is in good condition as a country road, 
but neither of the two are provided with sidew alks. 
Int. 53. How long have they been public highways? 
Ans. I can’t answer that question. 
Int. 54. Why not? 
Ans. They were public highways before I was born. 
Int. 56. When did the country road called Beach St. acquire that 
name? | 
Ans. I can’t answer that question. 
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Int. 56. Why not? 

Ans. Simply because my knowledge of ancient history does not 
enable me to answer it. 

Int. 57. How as to Poplar St. ? 

—. [am as much in the dark in regard to Poplar as Beach, as to 
_ when it was named. 

Int. 58. Has it been the custom in this vicinity to designate coun- 
try roads as streets? 


(Objected to generally and as unimportant and immaterial.) 


Ans. It has, so far as my knowledge goes. 
Int. 59. How many houses opposite this Page tract of land are 
there on Poplar St. ? 


(Same objection.) 

Ans. One. 

Int. 60. State where that is situate, its character—that is, its size 
and general character as a building—and by whom occupied. 


151 (Same objection.) 


Ans. About opposite Charles St. It is a dwelling-house, occupied 
by A. W. Hastings; about an average-sized country dwelling. 

Int. 61. How as to Beach St.? 

(Same objection.) 

Ans. There are three opposite the Beach St. line, and I should 
say they were rather under the average-size country dwelling- 
house. 

Int. 62. State whether or not there is a street leading from Poplar 
St. toward the station. : 

Ans. There is a street called Dale St. 

Int. 63. From what point opposite this tract of land does Dale St. 
run? 

Ans. From a point about midway as between Beach St. and its N. 
E. boundary. , 

Int. 64. How far does Dale St. run frum this point ? 

Ans. It runs from Poplar St. to the Boston and Providence R. R. 

Int. 65. Has it been laid out as a public highway through this 
whole extent ? 

A. It has not. 

Ins. 66. What is the character of the land between Poplar St., op- 
posite this tract of land, and the Boston & Providence R, R.? 
Describe them generally. 


(Objected to as immaterial and unimportant.) 


Ans. The land varies in character; quite a large proportion of it 
is not land. 
Int. 67. Give the number of buildings on Dale’ St., begin- 
152 ~—ning with Mr. Hastings’ house, and specifying them, one by 
one, until you reach the Boston & Providence R. R. 


(Same objection.) 
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Ans. On the N. E. side of the street are four dwelling-houses, be- 
tween Poplar St. and the R. R., and on the S. W. side there is the 
same number of dwelling-houses. A. W. Hastings lives in the first 
house; Lindsay Swift in the next; T. B. Moses lives in the third, 
and John Keggan in the fourth. Then on the other side, coming 
back, Mrs. Moltar, H. A. Clark, —— Modtieh; I think the name is 
De Grace. 

Int. 68. In what municipality is the Clarendon Hill station ? 

Ans. Hyde Park. 

Int. 69. About how far from the station on Dale St. do you have 
to go to reach the corporate limits of Boston ? 

Ans. From 1,000 to 1,200 feet. 

Int. 70. For this distance has Dale St. been laid out as a public 
highway ? 


(Objected to as not being the best evidence.) 


A. It has not. 

Int. 71. State whether there was, in October, 1882, or has there 
since been, any passage-way for carriages through Dale St. and over 
the Boston and Providence R. R. to the station-house at Clarendon 
Hills. 

Ans. There was no crossing at that time and there is no crossing 
now. 

Int. 72. Why could not carriages cross there ? 
153 Ans. By reason of a fence on one side and a passenger 
platform on ‘he other. 


Cross-examination by Asa CotrRELL, Esq., of counsel for de- 
fendants, Anna Hanbury and Michael Andrew Rorke: 


X Int. 73. At what point on Dale St. do I understand that you 
live—that is, which house, numbering from Clarendon Hill station? 

Ans. It is the 2nd house on the right-hand side in going up frogn 
the station. 

X Int. 74. How far is it, by the way of Dale St., from your house 
to the lot number 35? 

Ans. About 800 feet. 

X Int. 75. You stated in your sixth answer that your residence 
was 1,500 feet from the station at Clarendon Hills, and as you now 
have stated that it is 800 feet from your house to lot 35, then the 
distance from the depot, by the way of Dale St., to the property in 
controversy is 2,300 ft., isn’t it? 

Ans. The distance from the railroad station I have estimated as 
the approximate distance, not having measured that with reference 
to the exact distance as between the two points. I meant to say the 
distance between the R. R. and my house. 

X Int. 76. Do you now mean to qualify your previous statements 

in regard to these distances; and, if so, will you now fully 
154 modify your previous answer on that subject as fully as you 
wish ? 

Ans. I have no wish to qualify my previous statements. 
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X Int. 77. How do you reach the station when you go by car- 
riage—what street or streets do you take to get there—from your 
house ? 

Ans. I should take Dale street to Poplar, Poplar to Canterbury, 
Canterbury to Hyde Park Ave., Hyde Park Ave. to Metropolitan 
Ave., Metropolitan Ave. to the station. 

X Int. 78. Then, you go down and cross the R. R. on Canterbury 
St., which crossing is farther from the station than lot 35, isn’t it? 

Ans. I should say it was. 

X Int. 79. Is not Dale St. from Poplar St. to the station in a con- 
dition for travel with carriages, and do not carriages with passen- 
gers go as far as the board fence that you have spoken of, and is 
there not a passage-way for foot travel through said board fence and 
across the R. R. to the station which people from Dale St. and Pop- 
lar St. are in the habit of using? 

Ans. I answer yes to all those questions. 

X Int. 80. Do you not yourself with your family go to said station 
in the way indicated in the last question ? 

Ans. I do 

X Int. 81. I hear there is a carriage road to said station from said 
lots, as stated in question No. 79, which will make the distance 

about 2,300 feet, wouldn't it? 
155 Ans. There is not. There is a carriage road from those 
lots to the railroad, but not to the station by way of Dale St. 

X Int. 82. How far is the point on the R. R. referred to in your 
last answer from the station-house ? 

Ans. About 125 ft. 

X Int. 83. Is the station across the R. R. from Dale St.? 

Ans. It is. 

X Int. 84. When was this board fence erected which has been 
spoken of near the railroad, opposite the station-house, and which 
prevents carriages from driving.across the R. R., as you have stated ? 

Ans. To the best of my recollection, about 2 years ago. 

X Int. 85. Whether or not previous to that time carriages crossed 
the R. R. at that point ? 

A. They did for a time. 

X Int. 85. Did they until the board fence was erected ? 

Ans. They did. 

X Int. 87. Will you say positively that it was as much as two 
years since carriages were allowed toand were in the constant habit 
of crossing the Rh. R. at this point ? 

Ans. I can’t fix the precise date, but if I were to change that state- 
ment I should say it was more than two years rather than less. 

X Int. 88. Has there been any effort made to have a cross- 
156 ing there? And, if so, state what, by whom, and when. 

Ans. There has been an effort made to have that crossing 
opened by residents of that neighborhood on both sides of the track 
by petition to county and railroad commissioners within two years. 

X Int. 89. Did you take part in that effort, and do you know what 
the result of it was? 

Ans. I did take part in that effort, and the county and railroad 


—— 


aceite eiliniaieds 
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commissioners decided that public necessities didn’t require a cross- 
ing at that point. 

X Int. 80. Is it not true that the only necessity for a crossing, so 
far as reaching the station-house is concerned, is the carrying of 
passengers from the foot of Dale St. across the R. R. to the station- 
house, a distance of about 125 ft. ? 

Ans. It is. 

X Int. 91. Then, the only necessity for taking the route around 
Poplar St., Canterbury Ave., Hyde Park Ave. is to save the passen- 
gers going to the station the walk across the R. R., as above stated, 
isn’t it? 

Ans. Yes; I agree to that; that is the only necessity. 

X Int. 92. What is the general character of the improvements 
and estates in the neighborhood of the Clarendon Hill station on 
the N. W. side of the R. R.? 

Ans. As a whole, it is a eheap country settlement; there 
157 are no expensive houses, no beautiful gardens, and the roads 
are ordinary country roads. 

X Int. 93. How long have you lived in the house on Dale St.? 

Ans. 33 years. 

X Int. 94. Yours is a pretty good house, isn’t it? How many 
rooms, and what is the value of the estate? 

Ans. My house is not, in my judgment, a pretty good house. The 
value of the estate would depend upon what I include with it, as 
my house stands in the middle of a three-acre lot. There are 8 
rooms, 

X: Int. 95. The locality is a thrifty one and a good neighborhood, 
isn’t it? 

Ans. I should say yes; there is only one pauper in the neighbor- 
hood. 

X Int. 96. In your answer No. 39 you say lots 47, 45, 41, 40, and 
39 are entirely covered with water for about four months, through 
the fall, winter, and spring. Are those lots covered with water or 
wet now? 

Ans. They are not covered with water, but they are wet—that is, 
there is no water visible upon the surface. 

X Int. 97. When were these lots last covered with water, of your 
own personal knowledge? 

Ans. I can’t remember distinctly enough to say positively when 
I last saw them covered with water. 

X Int. 98. Will you testify positively that they were covered with 

water for 4 months during the last year? 
158 A. I will not. 
X Int. 99. Will you testify that they were covered with 
water for 4 months in the fall, winter, and spring of 1851 and 1882, 
of your own knowledge? 

Ans. I will not. 

X Int. 100. Do you do business as a real estate agent; and, if so, 
how long have you been engaged in that busines? 

Ans. I do to some extent do business as a real estate agent—io 
some extent for 30 years. 
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X Int. 101. What property have you in your hands for sale, con- 
sisting of building lots located in the neighborhood of the lots in 
controversy, if any? 

Ans. I have on Dale street 53 acres of building land, divided into 
house lots, which I have had in my hands as an agent and for sale 
for 30 years. 


(Mr. Cottrell interrupted the witness after he had completed his 
answer to and including the words “and for sale,” and objected to any 
further answer, on the ground that his question was already an- 
swered, but the examiner allowed the witness to complete his answer, 
as it appears above, by adding the words “ for 50 years.”) 


X Int. 102. When were you first approached to give evidence in 
this case, and where and by whom? 

Ans. Last Friday, near my home, by Mr. Hill, counsel for com- 

plainant. 
159 X Int. 103. Whether you went to the premises with him 
and viewed and pointed them out to him, and whether you 
have made any surveys or measurements of the property since last 
Friday. 

Ans. I did go to the premises with Mr. Hill and viewed them, but 
had made no surveys with reference to it. 

X Int. 104. Whether or not you provided him with memorandums 
from which to ask you questions in this examination. 

Ans. I have not. 

X Int. 105. Didn’t you tell him which lots you should say were 
wet and which lots were covered with water in the fall, winter, and 
spring? 

Ans. I think I did. 

X Int. 106. Didn’t he take it down on paper at the time, or did 
you give him a memorandum of tlie same? 

Ans. I have no recollection of seeing him use pencil or paper or 

make any memorandum, nor did I take or make any notes with 
sihieaes to it. 

X Int. 107. He had here to- dal hadn’t he, lists of the lots which 
you had told him were wet and ‘covered with water, and also lists 
of the lots that you designated as too uneven for building purposes ? 

Ans. I don’t know what Mr. Hill had of that nature. 

X Int. 108. Did you tell him on Friday what prices you should 

fix on the several lots in controversy ? 
160 Ans. I did not. 
X Int. 109. Did he ask you? 

Ans. I don’t remember that he did; I think not. 

X Int. 110. Didn’t you have any conversation about your valua- 
tion of them before you came here to testify ? 

Ans. I did. 

X Int. 111. Didn’t you tell him what you should say on that sub- 
ject ? 

Ans. I have no recollection that he asked me what I should say 
or that I told him what I should say. 
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X Int. 112. Did you take him or go with him to the station when 
he returned to Boston ? 

Ans. I did not. 

X Int. 113. Will you testify that any one of the lots in controversy 
is fifty feet higher on the rear line than on the front line? 

Ans. No. 

X Int. 114. Will you testify that any one of them is forty feet 
higher on the rear line than on the front? 

Ans. To the best of my belief, there are several of them that are 
more than that. 3 

X Int. 115. Will you testify that any of them are thirty feet 
higher on the rear line than onthe front? And, if yea, state which 
ones. : 

Ans. Yea; lots 78, 79, & 80. 


(Adjourned.) 


161 Ava. 9, 1883. 


X Int. 116. In answer No. 24 you say these lots are used 
for the purposes of husbandry ; please state whether they or either of 
them have been plowed within the last 10 years; and, if yea, when? 

Ans. To the best of my recollection about 2 acres in the N. W. 
cor. of the tract have been cultivated or plowed within ten years. 

X Int. 117. Can you testify that any of the lots constituting the 
27 in controversy have been plowed within 10 years? And if you 
shall answer yea, then state which ones, and when and by whom. 

Ans. No; I can’t testify; I can’t answer yea to those questions. 

X Int. 118. Who is Heuck referred to in answer 27,and what was 
his business in 1872, and where is he now, if you know? 

Ans. I had no personal acquaintance or knowledge of Heuck ; by 
hearsay at the date of this plan he wasa young graduate of our 
school of tectnology, and about this date he started business as a 
land surveyor. This is the only plan I ever saw made by him. I 
don’t know where he is; he is not about here, to my knowledge. * 

X Int. 119. How long has Dale St. been used as a public way from 
your house to the R. R. at Clarendon Hill station ? 

Ans. About 36 years. 

X Int. 120. And has said Dale St. been a public way from 
162 your house to Poplar St. for the same period? 

A. I answer yes. 

X Int. 121. Will you examine the plan shown you, purporting to 
be a plan of the lands in Boston and Hyde Park belonging to the 
Metropolitan Land Co., and state whether said plan correctly repre- 
sents the location of the Boston and Providence R. R., the streets 
adjacent thereto, the station at Clarendon Hills, and the termination 
of Dale St. at the R. R.? 

Ans. I never had occasion to verify this map by actual measure- 
ments, but I have no reason to doubt its general accuracy. 


(Counsel for def’t- offers the said map in evidence, marked Exhibit 
“B.” Counsel for compl’t objects to the said map as evidence, be- 
cause the same is incompetent.) 


(Here follows map marked p. 163.) 
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164 X Int. 122. Please examine said plan, Exhibit “B,” and 
state if the original Page estate which you speak of in your 
direct testimony is indicated by pencil lines on the paper and south- 
westerly margin of said plan; and, if so, please mark it with ink 
and indicate it by placing upon it the words “ Page estate.” 
Ans. It is approximately. I have marked it “ Page estate” and 
indicated thereon lot 35. 


Redirect by Mr. Hit: 

X Int. 128. With reference to Exhibit “B” I notice that the 
streets Dale, Mansur, and Metropolitan Ave. are indicated as cross- 
ing the R. R. How is it, in fact, with regard to crossings at the 
points mentioned ? 

Ans. Neither of those streets cross the R. R. The only actual 
crossing of the railroad is at Canterbury street. 

X Int. 124. Do you know or can you state any further matter or 
thing which may be of benefit or advantage touching the subject- 
matter of this your examination to either of the parties? If yea, 
state the same fully and at length in your answer. 


Ans. I know of nothing further. 
THEODORE B. MOSES. 
Attest: JOHN G. STETSON, Examiner. 


165 Deposition of Benjamin Cushing. 
Boston, Mass., Aug. 9, 1888. 
Direct examination by Epwarp J. HILt, Esq., of counsel of 
complainant: 
Int. 1. Please state your name, age, residence, and occupation. 
Ans. Benjamin Cushing; 58; Boston, Mass.; assessor of taxes for 
the city of Boston. 
Int. 2. How long have you been an assessor? 


Ans. 18 years. 
Int. 3. Emily Hoyt, of Stamford, Ct., is the complainant in this 


suit. State whether you know her. 


Ans. I do not. 
Int. 4. Mrs. Anna Hanbury is one of the defendants named herein. 


State whether you know her; and, if so, where, when, and under 
what circumstances you first met her. 

Ans. My memorandum gives the date. 

(So much of the answer is objected to by def’ts’ counsel.) 

Memorandum handed to witness by Mr. Hill, compl’t’s counsel, 
and question reread to the witness. 

Ans. I do know her. I first met her at the assessors’ office, city 
hall, Boston, August 3, 1880, at which time she made an applica- 


tion for abatement of taxes. 
Int. 5. Upon what property was this application made? 


166 Describe the property, as near as you can. 


(Objected to as incompetent, unimportant, and immaterial.) 


ANNA HANBURY ET AL. 69 


Ans. Upon real estate situated in West Roxbury district, 27 lots, 
as shown by aplan on file in our office. 

Int. 6. State whether or not you have caused to be madea copy of 
that plan. 

(Same objection.) . 

Ans. I have. 

Int. 7. Please examine the paper which I now hand you, marked 
Exhibit A, Moses, and state of what the same is, if you know, a 
copy. | 

(Same objection.) 

Ans. This is the copy of the plan on record. 

Int. 8. State whether you have compared the copy, Exhibit A, 
with the original record, and whether or not it be a true and correct 
copy. 

(Same objection.) 


Ans. I have, and it is. 

Int. 9. With this plan before you please describe the property 
upon which the application for abatement of taxes aforesaid was 
made, specifying the numbers of the lots, if you can. 

(Same objection.) 

Ans. Lots 69, 75, 77, 78, 79, 80, 55, 56, 58, 60, & 63, on Charles 
St.; lot 35, corner of Poplar and James St-.; lots 39, 40, 41, 45, 47, 23, 

24, 27, 28, & 29, on James St. ; lot 1, corner of Poplar and Beach 
167 ~=St-.; lots 8, 9, 12, and 13, on Beach St. 
Int. 10. For what year and for what taxes and their amount 
was this application made? 

(Same objection.) 

Ans. The year 1879, amounting to $33.75. 

Int. 11. State, if you please, how the application was made, whether 
orally or in writing. 

(Same objection.) 

A. Orally. 

Int. 12. State, as near as you can remember, the grounds of the 
application, and, as near as you can remember, in the exact lan- 
guage of Mrs. Handbury upon that occasion. 

(Same objection, and specially that the question is irregular and 
illegal.) 

Ans. She stated that it was heavily mortgaged; that she was a 


widow, and in poor health. | 
Int. 13. What was said, if anything, concerning her pecuniary 


ability to pay the said taxes? 
(Same objection as to last question.) 


Ans. I don’t remember any conversation with her that would 
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bring forth anything except the fact that was recorded and warranted 
the abatement. 


(The answer after the word her objected to.) 
Int. 14. What fact do you refer to as having been recorded ? 


(Same objection as last.) 
168 Ans. The reasons for abatement. 
Int. 15. Can you state what that record is? If so, please 
give the copy thereof. 
(Objected to.) 
Ans. I have stated in my previous answer. 
(Answer objected to by Mr. Cottrell.) 


Int. 16. State whether other, and, if so, what, taxes against Mrs. 
Hanbury on these lands have been abated, and on what ground. 


(Same objection.) 


Ans. Taxes for 1880, amounting to $41.04, and of 1881, amount- 
ing to $38.92; that of 1880, on account of being a widow, sick, with 
three children, and heavily mortgaged, and that of 1881, taxes of 
1881, in consequence of being a poor seamstress, sick, and heavily 
mortgaged. 

Int. 17. State whether or not you know of your own knowledge 
the situation and condition of these lots. 

Ans. I do. 

Int. 18. How near tothem do you reside, and how long have you 
resided there? 

Ans. About 5 miles; about 7 years. 

Int. 19. Have you. been upon the tract of land embraced in the 
plat represented by the said Exhibit A; and, if so, when, as near as 
you can remember? 

‘Ans. I have been on the land at the time of the annexation of 
West Roxbury district with Boston, about January, 1874, and 

several times since without recalling the dates. 
169 Int. 20. What are the general features of this tract of land, 
whether high and dry or low and wet? Please state gener- 
ally. 
(Objected to.) 


Ans. Part of the land is high and dry and part low and wet, 
forming sort of a basin; so wet that my colleague who was with me 
in the winter of 1874 wet his feet when the thermometer was about 
15° above zero. 

Int. 21. What has been the assessed valuation of these lots, say, 
for the last four years, respectively ? 


(Objected to.) 


Ans. The assessed valuation has been $100 per lot. 
Int. 22. Has there been any change in the assessed valuation of 
any of the lots for any of the said years? 
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Ans. There has not. 

Int. 23. Why is there such a uniformity for so long a period ? 

Ans. Because the assessors in their judgment think it is all that 
they are worth. 

(Answer objected to.) 


Int. 24. What is the lowest valuation, as a general rule, placed 
upon lots laid out and platted for city lots, or for house lots, or for 
building purposes in the assessment of real property for the purposes 
of taxation through your office ? 


(Objected to.) 
Ans, The fair an equitable cash market value. 
170 (Answer objected to.) 


Int. 25. In the assessment of lots in subdivisions do you, as a rule, 
eyer their value below one hundred dollars where the value would 
e actually less than that sum ? 


(Objected to.) 
Ans. We should sweep several lots together to make that sum. 
(Ans. objected to.) 


Int. 26. Do you know any other or further fact touching the 
subject-matter of this your examination which may be of benefit or 
advantage to the plaintiff? 

Ans. Not knowing what would be the advantage of the plaintiff 
I cannot state. 


Cross-examination by Asa Corrrett, Esq., of counsel for 
defendants : 


X Int. 27. How many different times did you see Mrs. Hanbyry 
in regard to the taxes on these lots? State when you saw her the 
first time and whether that was the first application that had been 
made for an abatement of the taxes on said lots in her behalf. 

Ans. Once certain, and my impression is twice. August 3, 1880, 
was the first time I saw her, and, if my memory is right, [ saw her 
August 13,1881. August 3, 1880, was the first application. I think 

my answer covers that. 
171 X Int. 28. Do you mean to say that her personal applica- 
tion August 3, 1880, was the first application made to the 
assessors by or on behalf of Mrs. Hanbury in regard to the taxes 
on these lots? 

Ans. It is the first that ever came to my knowledge. 

X Int. 29. Had not some application been made to the assessors 
by some one in her behalf before she applied to you, and were you 
not expecting her to call in regard to the matter of the abatement 
of these taxes ? 

Ans. There might have been, but not to my recollection, as we 
have hundreds of applications during the abatement season. 

X Int. 30. Didn’t Mrs. Hanbury bring with her a letter of intro- 
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duction from a gentleman in official position when you saw — the 
first time you have mentioned ? 

Ans. She might have without my remembering it, as we do not 
care so much for introductory letters as we do to get at the main 
facts in matters of abatement. 

X Int. 31. Did she not tell you that the party referred to in the 
last question as sending the letter of introduction had sent her to 
your office to satisfy her it would be all right? 

Ans. I don’t remember. 

X Int. 32. Were you not, in fact, informed that Mrs. Hanbury 
had fallen down-stairs and broken a limb, which made her ex- 
penses at the time very large? 

Ans. I don’t remember. 
172 X Int. 33. Was not Mrs. Hanbury very lame at the time 
of this first interview ? 

Ans. My impression is that she was. 

X Int. 34: Did she not tell you at that interview of Aug. 5 1880, 
that she should have been there before but for severe indisposition ? 

Ans. I do not remember, as we have hundreds of such excuses 
during the abatement season. 

X Int. 35. When Mrs. Hanbury called on said Aug. 3 did she 
not tell you her name.and state why she hadn’t called before, and 
did you not take her tax bill and say to her it is all right; that her 
friend had attended to it, and did you not then put the tax bill in 
the desk ? 

Ans. It would be my usual course, but I do not remember this 
particular instance. 

X Int. 36. Have you answered the last question as fully as you 
can ? 

Ans. I have. 

X Int. 37. Then dol understand that ques. 35 and the answer 
to it indicate and express all that you remember of what occurred 
on the 3 of Aug., 1880? 

- Ans. You are to so understand. 
X Int. 38. You say in one of your answers in the direct examina- 
tion that if your memory is correct you also saw Mrs. Hanbury 
Aug. 13, 1881, in regard to the abatement of the taxes on 
173 said estate. How certain are you that you had such inter- 
view, and where was it, if you had it, and what was said by 
her to you and what did you say to her? 

Ans. My impression was at the time of answering the question 
referred to that I had seen her twice on the subject of the three sev- 
eral abatements. I know that one of the abatements was made 
on the personal application of a friend of hers (Mrs. Hanbury’s). 
There might have been two abatements made on application of her 
friends and only one of the three upon her personal application. 
If any at the assessors’ office, the conversation I do not remember. 

X Int. 39. You have stated in the direct examination that the ap- 
plication for the abatement for the year 1879 was made orally. ‘To 
whom was it made, and will you testify that it was made to you, or 
that either of the applications relating to the three years were made 
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to you personally or in your presence except the application of Aug. 
3, 1880, referred to in your previous answers ? 

Ans. All the applications were made to me. 

X Int. 40. Can you testify that the representation that the prop- 
erty was heavily mortgaged was made by Mrs. Hanbury to you? | 

Ans. My record book would indicate it and my recollection 

also. 
174 X Int. 41. There were representations made to you by a 
friend or friends of Mrs. Hanbury before she came to see you, 
were there not; and have you any record distinctively showing 
what representations were made by him or them and what were 
personally made by Mrs. Hanbury? 

Ans. I have no recollection of any information previous to her 
application. My first record of the abatement of 1879's tax, I think, 
was based upon Mrs. Hanbury’s representation ; the abatements of 
1880 and 1881, I think, upon representations of her friend. I am 
positive of that of 1881, but not so positive of that of 1880. My 
records show the reasons fur abatement, but not by whom made. The 
law requires that we shall keep a record of the reasons of abatement. 

X Int. 42. You have given the amount of the assessment of taxes 
on this property for the year 1879. Had not the assessments 
on said property previous to that year been much higher? And, if 
you know, state what the assessed taxation was from 1874 to 1879. 


(Objected to as not a proper subject of cross-examination.) 


Ans. They may have been; I cannot tell without reference to the 
records. 

X Int. 43. Is it not the practice of the assessors of Boston to assess 

at a very low valuation vacant and unproductive lands ? 
175 Ans. No, sir; we are under oath to assess at a fair market 
value. Vacant lands may be of small value, but not low for 
the kind. 

X Int. 44. Haven’t you, during your term, frequently knéwn 

racant lands to be bona fide sold for double assessed valuation? 

Ans. I don’t recall any instance. 

X Int. 45. Without recalling any instance don’t you know that it 
is true that vacant lands in the city of Boston,and especially in what 
is known as the Back Bay, have frequently been sold—sold to bona 
fide purchasers—for double the assessors’ valuation ? 

Ans. Not in the year for which they were assessed. I have known 
people to ask double the assessment when the city wanted to pur- 
chase, and when the city concluded not to buy the owners to grum- 
ble at our assessment. 


? 


(All parts of witness 


answer after first sentence is objected to 
by def’ts’ counsel.) 


X Int. 46. Has it not been, during your service as assessor or at 
some periods of said service, a common thing for vacant lands in the 
city of Boston to be sold to bona fide purchasers for two and three times 
the assessors’ valuation ? 

Ans. Not a common thing ;.it would be the exception. 
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X Int. 47. Were there not a good many instances of that kind in 
the sale of Back Bay vacant land ? 
176 Ans. Not for the equivalent in money. 
X Int. 48. What do you mean by that? 
Ans. I mean that there are many instances where land has been 
sold for a small cash payment and the balance on long mortgages. 
3ENJ. CUSHING. 


Attest: JOHN G. STETSON, Examiner. 


177 Evidence for defendants, Anna Hanbury and Michael An- 

drew l.urke, taken pursuant to the sixty-seventh rule of the 

Supreme Court of the United States in equity, as amended, before 
me, John G. Stetson, examiner. 


Present: Asa Cottrell, Esq., of counsel for defendants, Anna Han- 
bury and Michael Andrew Rorke; Charles S. Hanks, Esq., of coun- 
sel for complainant; Miner N. Knowlton, one of the defendants. 


Deposition of Albert J. Bamford. 


Boston, Sept. 5, 1883. 


Direct examination by Asa Corrrett, Esq., of epunsel for de- 
fendants, Hanbury and Rorke: 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. Albert J. Bamford; 46; 124 West Concord St., Boston ; real 
estate agent. 

Int. 2. How long have you been a real estate agent, and where 
has been your place of business—in what localities have your busi- 
ness operations been principally enacted ? 

Ans. About 16 years ; four different locations; two on State St. ; 
was — 60State St.; then from there to 31 Washington St.—old num- 
ber, 9 State St.; I was a short time in the old State house ; then 19 
Milk street is my present office. I have sold in all parts of the city 
and suburbs. 

Int. 3. Whether vou are acquainted with Anna Hanbury and 

Miner N. Knowlton, two of the defendants named in this 
178 suit; and if yea, then state how long you have been ac- 
quainted with them or either of them. 

Ans. I have been acquainted with Anna Hanbury between three 
and four years; with Mr. Knowlton less than a year. 

Int. 4. When and where did you first meet Mr. Knowlton ? 

Ans. He called at my office, 19 Milk St., about the Ist of Oct., 
1882. 

Int. 5. Please state all that occurred at that time—all that was 
said and all that was done. 

Ans. He brought a letter of introduction from Mrs. Hanbury, and 
in that letter Mrs. Hanbury stated that she had sold to Mr. Knowl- 
ton her land at Clarendon. Hills. I made arrangements with Mr. 
Knowlton to take him out to the land in my carriage. By appoint- 
mgnt he met me the next day. I drove him to the land; showed 
him the lots by the plan he had and the surroundings. We stopped 


. a, 


capital , 


mtr 


ANNA HANBURY ET AL. 75 


there nearly one hour looking at the land. Ile expressed himself 
as very favorably impressed with the land. He said that the land 
ought to be worth more than I said it was, as land in Chicago would 
be worth more the same distance from the center. Either then or 
on the way back I asked him how he traded for the land, not seeing 
it. He said he formed: his judgment by taking a map of Boston and 

seeing the distance the land was from the centre and the R. 
179 RK. communications, and compared it with what land was 

worth in Chicago at the same distance. He came to the con- 
clusion that as land in Chicago was worth from 15 to 25c. this cer- 
tainly ought to be worth 10c. a foot, if not more. That is the sub- 
stance of that interview at the time. 

Int. 6. Did you go in a carriage to the premises with Mr. Knowlon, 
and state whether or not you drove from the depot at Clarendon 
Hills to the premises or from the premises to said depot; and will ° 
you state specifically the route of your drive on that occasion from 
starting to your return ? 

Ans. Yes; I did take him in the carriage. We did not drive to 
the station of Clarendon Hills. We drove within sight of the sta- 
tion. I went over the mill-dam into Longwood, Jamaica Plains, 
and from there to Clarendon Hills. On my return I came through 
Washington St.—that is, part way. 1 branched off; well, 1 may or 
may not. In regard to the branching off, it is from the street that 
leads from the top of the hill to Washington St. 

Int. 7. About how near to the Clarendon Hill station did you 
drive, and why didn’t you drive to the station ? 

Ans. About 1,200 feet from the station; Mr. Knowlton did not 
want to go to the station. 


(Objected to on account of being not competent evidence.) 


180 Int. 8. What did Mr. Knowlton say in regard to going to 
the station ? 

Ans. He wanted to see how far the station was from the land. 
As soon as we were within about 1,200 feet of the station he said 
that was as far as he wanted to go, and said that was within easy 
walking distance of the land. 

(Objected to, the first part of the answer, for the same reason.) 


Int. 9. Please state any other conversation which you can recall 
which occurred during said ride which you have not already nar- 
rated in previous answers. 

Ans. He wanted to know what I thought would be the best way 
of disposing of the said lots. I told him to have some large signs 
painted and put upon the land, and by judicious advertising there 
was no doubt but what he could sell the lots the coming spring. 
He said he would have it done and would make arrangements with 
me in regard to it. He expressed no dissatisfaction with the ex- 
change and expressed himself that the property would increase 
more in value than his property in Chicago. He also stated that 
he could not have made the trade if Mrs. Hanbury had not been,in 
need of funds. 
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Int. 10. Whether or not at any time you had any conversation 
with Mr. Knowlton in regard to the incumbrance on the Clarendon 
Hill lots; and if you shall answer yea, then state when and where 
such conversation occurred, and state fully all that was said and 

done at that time. 
181 Ans. Yes; most of the conversation was at my office, 19 

Milk St. He told me he had come prepared to pay off all 
incumbrances upon the property, and wanted me to notify the 
mortgagee to meet him at my office. He met the mortgagee there 
and tendered them a R. R. bond in payment of their mortgage. 
They did not wish to take the bond. At his request I took the bond 
to my bankers to see if I could get it cashed. As the bond was not 
listed in this market it would have to be sent to New York. I so 
reported to him on my return. He then said that he was going to 
N. Y. in a few days and would send me the money to pay the 
mortgage. I had the mortgagee execute a discharge of said mort- 
gage, and had them leave it at their bankers. When the funds came 
from N. Y. I was to pay the money into the bank and get the dis- 
charge and put it on record It remained there about a week, until 
I heard that he was not going to pay it at present. He wrote that 
a man in Connecticut would take it if the mortgagee would assign it. 

Int. 11. Who was the mortgagee in the mortgage referred to, and 
who do you mean by “they,” in speaking of your interviews with 
the mortgagee and Mr. Knowlton ? 

Ans. Margaret P. Fales was the mortgagee, and they meant her- 
self and husband, the Rev. Mr. Fales. 

Int. 12. Were Rev. Mr. Fales and Mrs. Fales or either of 
182 them present at any of the interviews described in the last 
answer; and, if yea (if not both, then which), and state what 
occurred in their presence, if anything? 
_ Ans. My impression is that both were present. What occurred 
is in my previous answer. 

Int. 13. How soon before he (Mr. Knowlton) went away from 
Boston to go to New York did you see him, and please state where 
and what occurred at that time? 

Ans. I think he called in the afternoon and stated that he was 
going that night, and that T would hear from him in two days— 
that is, he would send the draft in two days. He thanked me for 
my kindness in showing him the land, and hoped that I would 
come to Chicago and he would return some of the kindnesses. 

Int. 14. At whose request or suggestion was the discharge of the 
mortgage made, as you have stated, and to whom did the discharge 
and release run, and where, if you know, is that discharge now? 

Ans. I should say Mr. Knowlton’s, and it was made to him, as it 
was to be paid by him. I do not know where the discharge is now. 

Int. 15. Whether or not you are familiar with the location known 
as Clarendon Hills; and, if yea, for how long, and whether you 
are acquainted with the value of land in that neighborhood. 

Ans. Yes; I should say about 11 years. I am. 
183 Int. 16. State the value of these lots, and if the value wa 
| different from what it is at present, then state what their 
value was in September, 1882. 
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Ans. They were worth, a year ago, about 5 or 10c. per foot. At 
the present time I should say they were worth from 6 to 12c. per 
foot. 

Int. 17. When did you last observe them? 

Ans. June, 1883. 

Int. 18. Whether or not, at any time when you have seen these 
lots, they or any part of them, or, if any, what ones and what parts 
of them, were covered by water. 

Ans. I never saw any water on them. 

Int. 19. What is the fact in regard to the depression or elevation 
of these lots or any of them as affecting their utility for building 
purposes ? 

Ans. They are all available for building purposes. 

Int. 20. Please describe the streets called Charles & James, as 
shown on plan marked “ Exhibit A, Moses,’ in the testimony of 
Mr. Moses in this case. 

Ans. Both of them have been partially graded, so you can see 
where the street is laid out. 

Int. 21. Do you know anything about the value of gravel in this 
locality ? And, if so, state what you know about it, and what means 
you have of knowing in regard to the subject. 


(Objected to as incompetent.) 
Ans. I cannot give the value of it in dollars and cents. 


184 Cross-examination by CHARLEs 8. Hanks, Esq., of counsel for 
complainant: 


X Int. 22. How long have you been located in your present office, 
19 Milk St. ? 

Ans. Two years and one month. 

X Int. 23. How long were you located at old State house, and 
why did you leave there for your present location ? 3 

Ans. About one year. The reason I left was the city took pgsses- 
sion. ‘They notified all tenants to leave. 

X Int. 24. Does not the city now lease portions of the building as 
formerly ? 7 i 

Ans. It does lease two R. R. offices; the upper portion is Memo- 
rial Hall; that is where my office was formerly. 

X Int. 25. Are there not now offices to let in that building ? 

Ans. Not to my knowledge. 

X Int. 26. How long were you located at 9 State St.,and why did 
you leave there for your office in the old State house? 

Ans. About 9 years. I left because they were to tear the building 
down. 

X Int. 27. During this period have you been engaged in any otlier 
occupation than that of real estate broker, and what? 

Ans. No, sir. 

X Int. 28. Do you ever loan money in connection with your other 
business ? 
Ans. Yes, sir. 
X Int. 29. Do you make that a part of your business ? 
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185 Ans. I do. 
X Int. 30. What rate of interest are you accustomed to 
charge? 


(Objected to as immaterial and incompetent.) 


Ans. Six per cent. per annum on first mortgages. 
X Int. 31. How much on other securities? And specify. 


(Same objection.) 


Ans. It depend- on the securities. I should say from 8% per 
annum to 2 per cent. per month. 

X Int. 32. Have you ever charged a higher rate of interest than 
two per cent. per month, and to whom? 


(Objected to.) 


Ans. For small sums, eight or ten years ago. 
X Int. 33. Have you ever charged a higher rate of interest than 
2% per month within the last five years? 


(Objected to.) 


Ans. I do not think I have. I do not recollect. 

X Int. 34. Have you ever loaned Mrs. Hanbury any money ? 

Ans. No, sir. 

X Int. 35. Will you please explain the transfer of the mortgage 
on the Clarendon Hills property now in litigation to Mrs. Fales? 

Ans. The mortgage was held by a Mrs. Cheever, and it was due, 

and she wanted her money. At Mrs. Hanbury’s request I had 
186 the mortgage assigned to Mrs. Fales. 
X Int. 36. For how much was the mortgage ? 

Ans. For $800. 

X Int. 37. What is Mrs. Cheever’s full name and residence ? 

Ans. I think it is Susan E. Chever. It may be Chelsea or Boston ; 
I don’t know which. 

X Int. 38. Did you consider the security good ? 

Ans. Perfectly so. 

X Int. 39. What rate of interest was to be paid on the mortgage? 

Ans. Seven (7) per cent. 

X Int. 40. Does the face of the mortgage show seven per cent. ? 

Ans. It shows a higher percentage. 

X Int. 41. Have you had any other business transactions of any 
sort with Mrs. Hanbury except in relation to the above mortgage ? 

Ans. No, sir. 

X Int. 42. Have you ever collected money for Mrs. Hanbury ? 

Ans. About $30 for the use of the land at Clarendon Hills. 

X Int. 43. For how long was the land rented for which you re- 
ceived the above $30 ? 

Ans. Two years—the years 1881 & 1882. 

X Int. 44. For what was it used by the lessee ? 

Ans. He cut the grass off from it and then pastured his horses in 

the fall. 


187 X Int. 45. Who was it? 


—— . 
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Ans. I can’t think of his name. He was the Hyde Park ex- 
pressman. His name was Corson. 

X Int. 46. Did you ever try to let the land to any other party ? 

Ans. I had an application from another party for more money, 
but I should have to be to the expense of some fencing, so I let Mr. 
Corson have it. 

X Int. 47. Who is this other party ? 

Ans. I don’t remember whether this party was MacDonald or 
Donald. I did not ask him his residence. 

X Int. 48. Did you know the man personally ? 

Ans. I did not. 

X Int. 49. How much did he offer you? 

Ans. Twenty dollars. 

X Int. 50. When did Mrs. Hanbury give you the charge of this 
property ? 

Ans. About three years ago. 

X Int. 51. For what purpose? 

Ans. To sell or exchange it. 

X Int. 52. From whom Sess you had offers to buy ? State amount 
named and address. 


(Objected to as above.) 


Ans. Only in the way of exchange have I had any offers. I can- 
not recall just now any person’s name in particular. 

— Int. 53. Would your books show it? 

Ans. No, sir. 

— Int. 54. Have you any papers or memoranda that would show 

aT 
188 Ans. No, sir. 
X Int. 55. Did you act in any way for Mrs. Hanbury before 
the time she gave you this property to sell ? 

Ans. No, sir. 

X Int. 56. Did you know her before this time ? ‘ 

Ans. I do not think J did. 

X Int. 57. Did Mrs. Hanbury ever tell you that she tried to sell 
this property at auction or did you in any way know of such fact? 
And, if so, state the same fully. 

Ans. She told me she tried ‘to sell it, but the prices were not satis- 
factory and she withdrew it from sale, trying a few lots. 

X Int. 58. What do you mean by saying “ she withdrew it’ 

Ans. The price bid for the lots was not.what she considered them 
worth and she would not sacrifice the lots. 

X Int. 59. How do you know this? 

—. She told me so. 

X Int. 60. Did she tell you that there was to be a sale by the 
auctioneer, limited to a certain price? 

Ans. I have no recollection. 

X Int. 61. What did she tell you after the time of sale in reference 
to this attempted sale? 

Ans. She said it was not a success and she would not sell her 


») ”? 
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land unless she could get a fair price for it; she would keep it 
first. 
189 X Int. 62. You understood from Mrs. Hanbury that no 
sale had been made by the auctioneer ? 
Ans. I[ did. 
X Int. 68. As far as you know, were proper steps taken to sell this 
property by the auctioneer or otherwise ? 
Ans. Ido not think it was advertised sufficiently. I did not 
see it. 
X Int. 64. Did you look for the advertisement ? 
Ans. I generally scan all the auction sales that are advertised in 
the papers. 
X Int. 65. Did you look particularly for this ? 
Ans. I did not. 
X Int. 66. I do not understand you to say that it was not adver- 
tised properly ? 

. Ans. I did not see the advertisement. I did not know anything 
about it, and consequently did not know whether it was properly 
advertised or not. 

X Int. 67. This was before you had anything to do with the prop- 
erty yourself? 
Ans. I think it was. 

X Int. 68. Do you know of the property being in any one’s else 
hands to sell about this time from Mrs. Hanbury or others ? 

Ans. Mrs. Hanbury informed me that Albert Gates, Jr., had it. 

X Int. 69. For how long a time? 

Ans. Since she owned it. 

X Int. 70. Did Albert Gates, Jr., ever try to sell or exchange it, to 

your knowledge, through Mrs. Hanbury ? 
190 Ans. I do not know. 
X Int. 71. What did you tell Mr. Knowlton was done with 

the $30 received as rent ? 

Ans. Applied to paying the interest on the mortgage. 

X Int. 72. Did Mrs. Hanbury generally have sufficient funds to 
pay the interests as they became due? 

Ans. Not always promptiy at the very day it was due. 

X Int. 73. Did she have sufficient money always in a few days to 

pay the interest ? 

Ans. Not always. 

X Int. 74. How was the interest paid in such cases ? 

Ans. I advanced the money and waited for her to send it to me. 

X Int. 75. How soon did she generally send it ? 

Ans. I cannot tell just the time; about 30 or 60 days until the 
last 6 months. r 

X Int. 76. How long have you ever waited beforethe money came =‘! 
from Mrs. Hanbury ? | 

Ans. I cannot tell just the exact time; perhaps within 60 days. | 
X Int. 77. Will your books show it ? 
Ans. I do not know; they might and they might not. 


: (The request was made by counsel for plaintiff that Mr. Bamford 
| or his counsel produce books referred to in question & answer 77.) 


pinata an 
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191 X Int. 78. In answer to X int. 75 what do you mean by 
the expression “ the last 6 months?” 
Ans. It is my impression. I do not state positively that it ran 
about three months. 


(Adjourned.) 
Sept. 6, 1883. 
Witness states as follows: 


Since the adjournment I have looked for the books and papers 
asked for in cross-int. 77 to refresh iny memory, but I have not 
found anything. If I had any books or papers | have destroyed 
them. 

X Int. 79. Will you please produce any papers, letters, or memo- 
randa received by you from Mrs. Hanbury or any memoranda made 
by you concerning the matter in litigation ? 


(Objected to.) 


Ans. I will do so if Ihave any. I will look for them this noon 
and produee them this afternoon. 

X Int. 80. While you were acting as agent for Mrs. Hanbury was 
there any agreement as to what commission you was to receive if 
you sold the Clarendon Hill property ? 


(Objected to.) 


Ans. No, sir; no special agreement. 

X Int. 81. Did you intend to charge her for the sale of said prop- 
erty ? 

(Objected to.) 


—. Certainly I did if I made the sale at the regular rate. 
X Int. 82. What is your rate? 
Ans. Two and one-half per cent. 
192 X Int. 88. Did you ever offer to sell the property to q Mr. 
Page ; and, if so, at what price? 
(Objected to.) 


Ans. I did. I did not offer it to him for less than $10,000, and 
told him then that Mrs. Hanbury held it at higher figures, but I 
would submit any reasonable offer that he would make. 

X Int. 84. Did you ever offer it for sale for about $2,000? 

(Objected to.) 

Ans. No, sir. 

— Int. 85. What would you give for the property as an invest- 
ment? 

(Objected to.) 

Ans. I have not the money to invest in vacant lands. 

X Int. 86. Do you think ita profitable investment to one who 
would give $2,000 for it; and, if so, who? 

(Objected to.) 

11—380 
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Ans. It would be, decidedly. 

X Int. 87. For how much do you think you could put it on the 
market to-day ? 

(Objected to.) 


Ans. That would depend upon how it was offered—in lots or the 
whole. 
X Int. 88. How much for the whole ? 


Ans. That would depend upon the customer. Some would not 


give more than 5 and others give $1,000. 
X Int. 89. What rate of interest in your business of money- 
193 loaner do you charge on money loaned on first mortgages on 
vacant land ? 

Ans. I loan from 6 to 7%; it depends on the sum and the se- 
curity. 

X Int. 90. Do you, then, change your answer to X interrogatory 
30? | 

Ans. X int. 30—I had reference to improved property. 

X Int. 91. Is a greater rate than 7% high? 

Ans. Yes. 

X Int. 92. When you advanced money for Mrs. Hanbury did you 
have any security from her? 

Ans. I did not. 

X Int. 93. Have you ever sold any building lots on Clarendon 
Hills; if so, to whom, and what prices, and when ? 

—. I have not. 

X Int. 94. How near to the present property have you sold lots ; 
to whom, at what price, and when and where? 

Ans. Within about ? of a mile, from 6} to 8} cts. per foot. It was 
sold at auction at my order te Michael Quigley and Mr. Morton. It 
was a year ago last July—on Florence St. Those are the only 
lots I sold in that vicinity. They were forced sales, under the 
hammer. 

X Int. 95. How near a R. R. station were they ? 

Ans. 1,500 to 2,000 feet. 

X Int. 96. On which side of the Boston & Providence R. R. track 

are these lots ? 
194 Ans. I think they are on the right. They were on the 
George Freemantle estate, on Florence St. 

X Int. 97. If, as a fact, Florence St. does not extend to the right 
of the B. & P. R. Rh. track, are these lots on the left-hand side of the 
BR. B.T 

Ans. No, sir; they are on the right. 

X Int. 98. Then are you sure that they are on Florence St. ? 

Ans. Yes, sir. 

X Int. 99. Will you mark on the map marked Exhibit “C” where 
these lots are situated ? 

(Objected to because Exhibit “C” has not been offered in evi- 
dence and because respondents — to Exhibit C being received in 
evidence.) 

(Question withdrawn.) 
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(A map, marked “ Exhibit C, Bamford,” is offered in evidence.) 
(Here follows map marked p. 195.) 


196 (Objected to because incompetent evidence and for want of 
identity and verification.) 


X Int. 100. Will you mark upon the map marked “ Exhibit C, 
Bamford,” in ink where these lots are situated ? 

Ans. I have marked it. 

X Int. 101. How many houses, in your judgment, are situated 
within 1,500 feet of this estate? 


(Objected to.) 


Ans. One way from Mt. Hope station, on Florence St., 4; now, from 
| Roslindale station, 20 or 30. 
X Int. 102. Is not the land conveniently near to two different rail- 
road stations ? 
Ans. About 7 minutes’ walk from 2 stations. 
| X Int. 103. Please give the topography of the land. 


| (Objected to as immaterial and irrelevant and instituting an im- 
portant inquiry.) , 

Ans. Two of the lots are much lower than the street; the other 
two are high in front, slopes at the back. 

X Int. 104. Are the low lots lower than: any of the lots on the 
Clarendon Hill property? 

(Same objection.) 

Ans. No, sir. 

X Int. 105. Do any of the lots have a greater slope than any — 
the Clarendon Hill lots? . 


(Same objection.) 
197 Ans. They do not. - 
X Int. 106. Is the territory in the vicinity of these Florence- 
St. lots sparse or settled ? 


(Same objection, and respondents’ counsel protests against the 
continuance of an apparently unimportant inquiry.) 


Ans. It is not thickly settled. 

X Int. 107. At what hour did Mr. Knowlton call on you the day 
you drove him out to the Clarendon Hills property ? 

Ans. I think it was about 2.50 or 3 p. m. 

X Int. 108. What time did you leave your office with him ? 

Ans. About that time. 

X Int. 109. How long did it take you to get to your stable? 

Ans. About 20 minutes. 

X Int. 110. How long before your carriage was ready for you ? 

Ans. About 5 or 8 minutes. 

X Int. 111. Through what streets did you drive? Answer ex- 
plicitly. 


(Objected to as having once been answered fully.) 
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Ans. Well, I went through West Canton, Columbus Ave., West 
Chester Park, Beacon St.; from Beacon St. (called Milldam) down 
Harboard St. to Pond St.; then through Orchard St. to Centre St. ; 
then South St., I should say, up Hyde Park Ave., to the Cl: irendon 
Hill station, and then turned and came back onto ( ‘anterbury St. ; 
from Canterbury St. to Poplar St., which led to the lots of 
198 land. We stopped at the junction of Hyde Park Ave. & 
Metropolitan Ave. before we went up to the land. We went 
through Poplar to Washington St. on our return. 
X Int. 112. Did you go any nearer the station than the junction 
of Hyde Park and Metropolitan Ave.? 
Ans. I do not think I did. 
X Int. 118. Do you call that going to the depot? 
Ans. To all intents and purposes it was, for we only wanted to 
see where it was located. 
X Int. 114. In your drive out to this property did you take the 
most direct route? 
Ans. I did not. 
X Int. 115. Did you stop anywhere on your way out? 
Ans. I might have stopped on Orchard St. to collect some rents. 
X Int. 116. How long? 
Ans. Inside of 10 minutes. 
X Int. 117. How long did you wait at the junction of Hyde Park 
Ave. & Metropolitan Ave.? 
Ans. From 35 to 5 minutes. 
X Int. 118. How long did it take you to drive to the land from 
there? 
Ans. About 5 minutes. 
X Int. 119. Did either of you get out of the carriage at the land ? 
Ans. I do not think we did, as we could drive all around it and 
there was no necessity of our getting out. 
199 X Int. 120. Were the lamps—street lamps—lit while you 
were there ? 
Ans. I did not notice any. There was in the city on our return. 
It was about dusk when we left. 
X Int. 121. How near the station did you drive after you left the 
Clarendon Hill property ? 
—. About 1,200 feet. 
X Int. 122. What street was it on? 
Ans. Metrenolitan Ave.? 3 
X Int. 123. What is Mr. Benjamin Cushing’s reputation for truth 
and veracity ? 


(Objected to.) 


Ans. I never had any dealing with him. I am no judge of his 
veracity. 

X Int. 124. Are you acquainted with Mr. Theodore B. Moses, 
surveyor? 

Ans. I am not. 

X Int. 125. Will you please state the topography of this Claren- 
don Hill property ? 


bite 
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Ans. Part of them are what we would call side-hill lots, high, 
and part of them are on level land. * 

X Int. 126. What is the elevation of the side-hill lots from front 
to rear? 

Ans. I cannot answer that question in feet. On a few of the lots, 
say on four lots—lots 80, 79, 78, & 77—I should say the rear was 15 
or 20 feet higher than the front. The balance of the lots that are 
on the side hill are not more than a few feet difference in the front 
or the rear. I mean lots 73, 69, 55, 56, 58, 60, 63, 35, 39, and 40 & 

41. Some of them slope front and some to the rear. I should 
200 = say 55, 58, & 60 & 63 slope to the rear, while 47, 45, 41, 40, 

and 39 slope to the front. The rest of the lots are nearly 
level. 

X Int. 127. What improvements have ever been put on the prop- 
erty since you have known of the property? 

Ans. None. 

X Int. 128. How many times have you been on the property, and 
when ? 

Ans. The first time was about 11 years ago. During the last 
three years I have been there once a year. 

X Int. 129. What months? 

Ans. I think the month of May, 1880; September the next year, 
and October and June, 1882, and June in this year. 

X Int. 130. Did you walk over the land every time? 

—. I did not, every time. I did 11 years ago, and twice since 
then. 

X Int. 131. Do you know of a ditch running through — land? 

Ans. I do. 

X Int. 182. Was that ditch for the purpose of draining the 
land ? 

Aus. I suppose it was. 

X Int. 133. Is it at all impossible, from the contour of the land, 
that in some portions of the year it may be wet and muddy? 

Ans. All land in the spring is wet & muddy. There are a few of 

those lots that might be more wet than others. If the 
201 culvert was kept cleared out, there would be no water remain 

on the land, as the land is higher than the adjacent land, and 
it would soon drain off. 

X Int. 184. Doesn’t some portion of this land form a basin? 

—. Not to my knowledge. 

X Int. 135. Do you remember when the ditch was widened and 
deepened ? 

Ans. I do not. 

X Int. 136. Of what does the partial improvement of Charles & 
James street- consist ? 

Ans. They have been marked out by a plan, and I should say 
soine grading done, so it leaves a ridge so you can locate the street. 

X Int. 187. Do they extend into other streets ? 

Ans. The streets enter into Poplar St., but are not open to the 
public travel. The lot is fenced, and these are streets inside of the 
fence. 
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houses were built there, and how? 

Ans. I should say they were, and easily drained by cess-pools, as 
all houses are in the country, where there are no sewers. 

X Int. 139. Is this a populous neighborhood ? 

Ans. Not directly around the lots, but in going to the lots you 
pass a great many houses. I do not think it is a thickly-settled or 
populous location. 

X Int. 140. How far is the nearest school building? 

Ans. I should say that it was less than a half a mile. I 
202 ~=—sthink it is near the Clarendon Hill station—I think in Hyde 
Park. 

X Int. 141. How near to the nearest church ? 

Ans. Less than a half mile; I cannot locate it. 

X Int. 142. Do you consider this a popular and desirable loca- 
tion ? 

Ans. I do. 

X Int. 143. Does Dale St. lead direct to Clarendon Hill station ? 

Ans. I think it does. 

X Int. 144. Do you know of your own personal knowledge whether 
or no a board fence is at the R. R. crossing at the Clarendon Hill 
station, preventing the passage of carriages from Dale St. or Metro- 
politan Ave. to the station. 

Ans. I do know it is there. 

X Int. 145. Has any improvement increased the value of property 
in that vicinity within the last two years? 

Ans. There has by a reduction of fares on the R. R.’s. 

X Int. 146. Does any street lead from this property directly to 
the Clarendon Hill station except Dale St., above mentioned ? 

Ans. Only by the way of Poplar St. & Metropolitan Ave. 

X Int. 147. Can you go in a carriage to the Clarendon’ Hill sta- 
tion by way of Poplar St. & Metropolitan Ave.? 

Ans. You can go as far as the fence on Metropolitan Ave. 

X Int. 148. What route must you take to get to the Clarendon 

Hill station ? 
203 Ans. You can go as far as the fence and climb over or you 
can drive to the station by way of Poplar St., Canterbury St., 
& Hyde Park Ave. and Metropolitan Ave. 
X Int. 149. Is that the most direct route? 
Ans. I should say it was. 


(Noon recess.) 


X Int. 150. Have you yet received vour commission from Mrs. 
Hanbury for — in reference to this land ? 

Aus. I did not sell the land and of course I was not entitled to a 
commission. 

X Int. 151. Did you write her in reference to a commission ? 

Ans. I do not recollect as I did; if I did, it was in regard to care 
of the land and paying interest on mortgage. 

X Int. 152. How would a resident on this property be able to 
reach Boston proper other than by Clarendon Hill station ? 


X Int. 138. Are these lots susceptible of drainage if dwelling- 
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Ans. Only about # of a mile from Roslindale or Mount Hope 
station. 

X Int. 153. Is there any oth er way of reaching Boston proper ? 

Ans. By the roads. 

X Int. 154. Did you make an affidavit before J. A. Willard in 
reference to this property now in litigation ? 

Ans. I did. 

X Int. 155. By whom was it drawn up? 

Ans. I think by Mr. Asa Cottrell. 


(Affidavit submitted in evidence as “ Exhibit D.”) 


204 Exuisit “ D.” 


Superior Court of Cook County, to December Term, A. D. 1882. In 
Chancery. 


Miner N. KNOWLTON vs. ANNA HANBURY. 


COMMONWEALTH OF MASSACHUSETTS, | 
: Suffolk, j 
Albert J. Bamford, being duly sworn, upon oath says that he is a 
real estate agent & negotiator of mortgages in the city of Boston, in 
the county of Suffolk, in said Commonwealth of Massachusetts, doing 
business at No. 19 Milk street; that he is acquainted with the com- 
plainant, Miner N. Knowlton ; that he called at his office, 19 Milk 
St.,on the morning of October 6th, 1882, to arrange for paying a 
mortgage on certain lots at Clarendon Hill, for eight hundred dol- 
lars, held by Mrs. Margaret P. Fales, wife of Rev. Dr. Fales, of 
Waltham, Mass’ts; that it was arranged that Mrs. Fales should come 
into affiant’s office to receive the money and discharge the mortgage 
on the then next Monday morning. Rev. Dr. Fales was present at 
this first interview, & Mr. Knowlton produced & exhibited to bima 
bond of a western railroad and proposed that Mrs. Fales should take 
it, he representing it to be a desirable investment. 
And affiant further says that on Saturday, the seventh of 
205 said October, he went with complainant & shewed him the 
Clarendon Hill lots; that in the course of the conversation, 
either in driving out or returning, upon an inquiry by affiant as to 
his knowledge of the property, he said that in making the trade he, 
knowing where the lots were located, compared the distance from 
the city of Boston with lots situated a similar distance from the city 
of Chicago, and that property was of, at least, as much value, & that 
— knew that any land fit for building within that distance in Chi- 
cago was worth certainly as much as his estate. He further stated 
that he didn’t believe he could have got her (meaning the defendant) 
to trade on the terms she did, except she was hard pressed for ready 
money & wanted property that would be bringing her in an in- 
come. 
After looking the property over & driving around the neighbor- 
hood, he expressed his admiration of the streets & neighborhood & 
said the Chicago property would pay better now, but thought the 
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Clarendon Hill property would increase in value more than the 
Chicago estate. ; 

On Monday, the 9th of October, Mrs. Fales came to affiant’s office, 
&, the complainant not coming at the time appointed, she executed 
& acknowledged before affiant a release and discharge of said mort- 
gage to said complainant, & the same was deposited with her banker 

to be delivered upon payment to me of the amount due 
206 in the mortgage. * 

Soon after Mrs. Fales left the complainant came and said he 
hadn’t yet disposed of the bond, but should in a few days, and re- 
quested affiant to cast the interest up to the following Saturday, by 
or before which time he should discharge the mortgage. ‘The said 
complainant was in my office on Tuesday & Wednesday, the 10th & 
11th of said October, and on Wednesday said that he was going to 
New York & should carry the bond there & dispose of it & forward 
the amount of the mortgage as completed as aforesaid to this affiant 
for the purpose aforesaid, & requested affiant to see that the dis- 
charge was properly recorded. ‘The said complainant said that the 
brokers told him that the bond was all right, but as it wasn’t on this 
board they would have to send it to New York, & he thought as he 
wanted to visit New York he might as well attend to it himself. 
On Tuesday & Wednesday he talked with affiant about selling the 
property for him, & on Wednesday said he wanted me to put up 
signs for selling it in the spring & would, in the mean time, give : 
me further instructions in regard to it. 

And affiant further says that throughout all these interviews he 
expressed himself as favorably impressed with the Clarendon Hill 
property, & praised the situation and prospects of the estate several 
times. He didn’t at any time in’ any way claim or intimate that 

the defendant, Mrs. Hanbury, had misrepresented or deceived 
207 himin any respect, but spoke of her throughout in the highest 
terms of respect. 

And this affiant further says that he is well acquainted with the 
suburbs of Boston & of the neighborhood of Clarendon Hills; that 
said location is a popular and desirable one; that itis on & near 
public streets leading direct to the depot, and that affiant drove said 
complainant over the street from said property to the depot & he 
made no remark in regard to the distance from said depot, & didn’t in 
any way express any surprise in regard to it. 


ALBERT J. BAMFORD. 


CoMMONWEALTH OF MASSACHUSETTS, | ... . 
Suffolk, = 
CLERK’s OFFICE OF SUPERIOR Court, 
Boston, 25 Nov., 1882. 
And now, on this 25th day of November, personally appeared be- 


fore me, the undersigned, Albert J. Bamford, personally known to 
me, and subscribed and made oath to the above statement. 


ie ge — 
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Witness my hand and the seal of said court, at Boston aforesaid, 
the day and year last aforesaid. 
[SEAL. ] JOS. A. WILLARD, 

: Clerk of Superior Court. 


(Endorsed :) Filed Dec. 19, 1882. Jno. J. Healy, clerk. 


208 X Int. 156. Is the affidavit marked Exhibit “ D / copy? 
Ans. I think it is. 


Direct examination resumed: 


(The following questions counsel for defendant says he omitted to 
ask in the direct examination by accident and oversight :) 

Int. 157. Have you any knowledge, and, if any, what, in regard 
to the taxation of vacant and unimproved land in the city of. Bos- 
ton, having relation to the price of which such lands are held and 
sold when they are sold? If you have such knowledge, state the 
source of it, and state all that you know in relation thereto. 


(Objected to.) 


Ans. I have. I do know of instances where lands have sold from 
3 to 6 times the assessors’ valuation within the last three years. 

Int. 158. In question No. 83, cross, you were inquired of in regard 
to negotiations for the sale of this land to Mr. Page. Please state 
what Mr. Page you referred to in your answer to that question, and 
also state all that occurred between you and said Page. State the 
same fully. 

Ans. Charles J. Page. I spoke to him in reference to buying the 
lots. He said he did not wish to buy them without they were sold 
very low—much below their value. He said he and his rela- 

tives had a great deal of land near it. He did not want 
209-219 to sell any of his land at less than 6 cts. a foot, and has 
so stated to me several times since. 

Int 159. Did he state or did you know the location of the ai 
he referred to? And, if yea, state as near as you can where they 
are located, having relation at the same time to the Clarendon Hill 
lots, so called. 


(Objected to.) 


Ans. They are beyond the Clarendon Hiil lots; Ido not know 
how far. I think he has some in the same plan of lots referred to. 

Int. 160. You were asked, in question 124, cross, whether you were 
acquainted with Theodore B. Moses. I now desire to enquire if you 
know him by sight; and, if yea, when did you last see him, and 
where, and what was he doing at that time? 


(Objected to.) 


Ans. I saw him here yesterday. He was talking to Mr. Knowl- 
ton and opposing counsel. 
Int. 161. Whether or not you have seen Mr. Knowlton since you 
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commenced your testimony; and, if yea, state when and where, 
and what he was engaged in doing. 


(Objected to.) 


Ans. Yes; I haveseen him across the table assisting and dictating 
to opposing counsel yesterday and to-day. 

Int. 162. Do you know or can you set forth any other matter or 
thing which may be a benefit or advantage to the parties at issue in 

this canse or either of them, or that may be material to the 
220 ~=subject of this your examination, or the matters in question 

in this cause? If yea, set forth the same fully and at large 
in your answer. 

—. I have stated everything with the exception of the correction. 
Instead of climbing the board fence there was an opening left for 
foot perry op to get to the station. In regard to the sloping of the 
lots | wish to reverse the statement I made before. I think the lots 
slope the other way from what I stated in regard to the last lots 
mentioned. 


Cross-examination resumed: 


X Int. 163. In answer to int. 159 can you state on what part of 
the plan referred to is the land ? 

Ans. Well, it shows in part. 

X Int. 164. Will you please mark on the map marked Exhibit B, 
Moses, in ink the portion which shows? 

Ans. It is enclosed within the stars, which are lettered A, B, C, D. 


Direct examination resumed : 


In. 165. Please explain whether you mean the whole territory 
thus enclosed or portions of it within the said boundaries. 
Ans. Portions of it. 


ALBERT J. BAMFORD. 
Attest: JOHN G. STETSON, Examiner. 


| WEDNESDAY, Sept. 12, 1883. 
221 Albert J. Bamford appears and says: I have looked for 
letters, papers, & memoranda, which I was requested to look 
for and produce here, & have found none. 


A. J. BAMFORD. 
Attest: JOHN G. STETSON, ZLvraminer. 


222 Deposition of Thomas F. Fales. 


Boston, Sept. Gth, 1883. 
Direct examination by Asa CorrrELt, Esq., ‘of counsel for de- 
fendants, Hanbury and Rorke: 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. Thomas F. Fales ; 66; Waltham, Mass.; clergyman. 

Int. 2. Do you know Minor N. Knowlton; and, if yea, when and 
where did you first meet him ? 
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Ans. I do. I met him in the early part of October, 1882, in the 
office of Mr. Bamford, in this city, No. 19 Milk St., Boston. 

Int. 3. Whether Mr. Bamford was present at that time. 

Ans. He was. 

Int. 4. Please state all that was said and done by or in the pres- 
ence of Mr. Knowlton at that interview, beginning with the first that 
you can recall and giving the whole fully and to the best of your 
recollection. 

Ans. To the best of my recollection, I was talking with Mr. Bam- 
ford at his desk, when he looked up and said, This is the gentleman 
to take up the mortgage. Mr. Knowlton then offered me a bond in 
payment of the mortgage. I examined it, and as it was upon a road 
with which I was not familiar I declined accepting it. He then 
went into conversation with Mr. Bamford respecting it. Mr. Bam- 

ford suggested his negotiating the bond, and that ended the 
223 ~—sinterview with Mr. Knowlton. I arranged to have the dis- 

charge to be delivered when Mr. Knowlton should be ready 
to pay the money. All this occurred while Mr. Knowlton was stand- 
ing by. 

(Answer objected to.) 

Int. 5. What mortgage was referred to at that interview ? 

Ans. The mortgage on the Clarendon Hill lots given by Mrs. 
Hanbury to Cheever for $800 assigned to Margaret P. Fales, my 
wife. 


Cross-examination by CHarutes S. Hanks, Esq., of counsel 
for complainant : 


X Int. 6. What was the rate percent. on this mortgage? 

Ans. Seven per cent. 

X Int. 7. Do you consider 7 per cent. a high rate to pay on a first 
mortgage of $800 on property valued at $10,000 ? 

Ans. I knew so little about rates of interest and the considerations 
that govern rates of interest that I cannot give a very intelligent 
answer to that question. 

THOS. F. FALES. 


Attest: JOHN G. STETSON, Evraminer. 


224 Deposition of Artemas R. Holden. 


Boston, Sept. 6th, 1883. 
Direct examination bv Asa CorrretL, Esqr., of counsel for 
defendants, Hanbury and Rorke: 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. My name is Artemas Rogers Holden; 73; my residence is 
No. 77 Poplar St., in the city of Boston; I have no occupation ex- 
cept taking care of my property. 

Int. 2. Whether or not at any time you applied to the assessors of 
the city of Boston or either of them in behalf of Mrs. Hanbury in 
regard to the tax on her lots at Clarendon Hill; and if you shall 
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answer yea, then state when it was, by whose request, and to whom 
you applied. 

Ans. I did. I don’t know that I can give the year; I think about 
1879. I applied, if my memory serves me right, at the request of 
Dr. McDonald. I applied to one of the principal assessors; I am 
inclined to think it was Mr. Cushing. 

Int. 3. What representations did you make to Mr. Cushing or to 
the principal assessor to whom you applied, and what answer or de- 
cision did you receive, if any ? 


(Objected to.) 


Ans. I made the representations that I received from Dr. Me- 
Donald, that Mrs. Hanbury was a widow with three minor children. 
I think that she was sick at the time, and that I so repre- 
225 sented, and under the statute I thought she was entitled to 
an abatement, these several lots of land yielding no income. 

Upon these representations the taxes were abated. 


(Answer objected to.) 


Int. 4. When were they abated? Were they abated at the time 
of your interview and representation, as stated in your last answer, 
or at some other time? 


(Objected to.) 


Ans. I think they were abated at the time. I cannot say certainly 
as to that—the date of the abatement. The record will show. 

Int. 5. Will the record show whether the abatement was made at 
the time of your representation of the case or at a subsequent time? 

Ans. It would not. I think not. 

Int. 6. Did you report the result of your interview with the prin- 
cipal assessor ; and, if yea, when and to whom and what did you 
report ? 


(Objeeted to.) 


Ans. I reported to Dr. McDonald, and told him that it was abated. 
I cannot tell when ; a few days after the abatement. 
a 7. Whether or not you applied more than once before it was 
abated. 


(Objected to.) 


Ans. I cannot say; perhaps I did. 

Int. 8. Please state whether any other representations were made 
by you in said matter other than what you have already stated. 

Ans. I don’t remember of any. 
226 Int. 9. Did you make any representations in regard to the 
value of the property—the property of Mrs. Hanbury—or the 

encumbrance upon the property ? 

Ans. I think I did. | 

Int. 10. Whether you have been an assessor of taxes in the city of 
Boston ; and, if so, for how long and up to what time? 

Ans. I think [ have served the city about 25 years up to last 
year. 


(Adjourned.) 
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Sept. 7, 1883. 


Int. 11. Have you anv knowledge, and, if any, what, in regard to 
the taxation of vacant and unimproved land in the city of Boston 
having relation to the price at which such lands are held and sold 
when they are sold? If you have such knowledge state all you 
know in relation thereto. 

Ans. Estates have been sold much beyond their valuation by the 
assessors and mortgaged, both, as a general thing. ‘The assessors 
leave a small margin; in other words, they are not taxed up to 
their full value. 

Int. 12. Whether or not you can state instances of sales or in- 
stances of mortgaging unimproved vacant lands in the city of Bos- 
ton in which there were large variances between the assessors’ valua- 
tion for taxation and the amounts for which they were sold or 

mortgaged. 
227 Ans. There have been a great many, but to enumerate them 
would be difficult. 

Int. 13. Please state the most prominent instances, and if you 
cannot give the names of the parties give the localities of the es- 
tates, as far as you can. 

Ans. There was one estate in South Boston—unimproved land— 
that was mortgaged to the Lancaster Savings Bank for a great deal 
more than it was taxed—lI guess 5 times and I don’t know but 10 
times—and they lost money on it. There are other instances—a 
great many—where vacant lands are sold beyond what they are 
taxed for. 


(Objected to.) 


Int. 14. Do you know where these lots in dispute are located, and 
what, in your judgment, is their vaiue, or what was it in September, 
1882 ? 

Ans. I know pretty near where they are located, though I never 
was on the land and I know very little about West Roxbury. I 
don’t know that I am capable of giving an opinion. They have 
been taxed as high as 4 or 5 cts. per foot, as | have been informed. 


(Objected to.) © 


Int. 15. Whether or not you have had any conversation or con- 
versations with Benjamin Cushing, one of the Boston assessors, in 
regard to the value of these lots; and, if yea, state when and all 
that was said in each conversation on that subject. 


(Objected to.) 


228 Ans. I had some conversation with him about these lots at 

the time of the abatement—exactly what I do not recollect ; 
that was in 1879 or ’80; I don’t recollect. I don’t recollect the nature 
of the conversation, except that it was about the value of this land 
at that time. Now, I had a conversation with him yesterday about 
these lots, and examined the plan in the office. He stated to me 
that thev had been taxed as high as 4.or 5 cts. per foot. He said 
this purchase of Clarendon Hills property was made by Jones and 
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C. J. Page, and they had been cutting up into lots and selling. I 
believe they have not sold all out. I believe they have some there 
now. ‘That is all the conversation I had with him—about all. 


(Objected to.) 


Int. 16. Whether or not Mr. Cushing expressed an opinion as to 
the value of said lots. 


(Objected to.) 


Ans. I don’t think he did. 

Int. 17. You were asked in question 9 whether you made any 
representations to Mr. Cushing or the principal assessor in regard 
to the value of the property, the poverty of Mrs. Hanbury, or the in- 
cutmmbrance upon the property; to which you answered, I think I 
did. Please state to what your answer to said question referred and 
state all that was said on either point. 

Ans. Well, I thought it was embodied in those questions without 

giving separate and distinct reasons for each particular thing. 
229 I represented to Mr. Cushing that this was valuable property, 

as described by Dr. McDonald, without bringing any income, 
but how valuable I did not know. The poverty, I don’t think there 
was much said avout it either way, but probably it was touched upon, 
undoubtedly, and the mortgage of $800 was represented. We some- 
times state just what the mortgage is. Unimproved property is not 
very desirable. She being a widow with three children, the whole 
was abated. 

Int. 18. Whether or not Dr. McDonald informed you that Mrs. 
Hanburv had been and was at that time seriously ill, and whether 
or not you stated that fact to Mr. Cushing in your interview with 
him. 

Ans. The answer to that, I think, I have already stated in some 
question put before, but if I have not I did so state to him. Dr. 
McDonald so stated to me, and I stated all the facts that occurred to 
my mind. 


(Objected to.) 


Cross-examination by CuHartes 8. Hanks, Esq., of counsel 
for complainant: 


X Int. 19. Do you know that under the statute it is a poor widow 
with three children, and heavily mortgaged, unproductive laud 
would be allowed an abatement of taxes? 


(Objected to.) 


Ans. I do not, because that is notthelaw. Whenever the assessor 

shall find any person, by reason of age, infirmity, and poverty, are 

unable to contribute their proportion of the public taxes the 

230 assessors may abate the whole or any part of said tax at their 

discretion. I think that is the sum of the statute. A widow 

and three children would come within the scope of that statute un- 
questionably. 

X Int. 20. What is a good rate of interest to pay on money bor- 
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rowed, where there is a good security on the money loaned, in this 
vicinity ? 

Ans. Six per cent. 

X Int. 21. Do you know of your own knowledge whether this plat 
of land forms a basin and is covered with water a portion of the 
year? 

Ans. I dou’t know anything about it. 

X Int. 22. Have you ever had land for sale in this vicinity? 

Ans. I don’t know that I have. 

X Int. 23. Do you know of this land being put up for auction 
within the last two or three years? 

Ans. I do not know anything about it. 

X Int. 24. Have you knowledge of the manipulations of land 
speculators in this vicinity ? 

Ans. It is a pretty difficult question to answer; I don’t know 
much about them ; there are people who speculate in lots and in 
lands. 

X 25. Do you think the situation of this land on Clarendon Hill 
popular or desirable for the purpose of putting buildings there to 
rent? 

Ans. Well, I never have seenit. Ward 23 is increasing in 
23 buildings and population ; I don’t know about this particular 
spot. 

X 26. Do you know of the financial standing of Mrs. Hanbury, of 
your own personal knowledge ? 

Ans. I do not. 

X 27. Are you acquainted with Mr. Benjamin Cushing? 

Ans. Yes, sir. 

X 28. Is he a man of good reputation for truth and veracity ? 


(Objected to.) 


Ans. Beyond a doubt. 
X 29. A deposition made by him you believe would be a trueand 
fair statement of the questions asked him, do you? 


(Objected to.) 
Ans. I do. 
X 30. Do you know of any hotels, stores, school-houses, or 
churches in the vicinity of this Clarendon Hill property ? 
Ans. I do not. 
ARTEMAS R. HOLDEN. 


Attest: JOHN G. STETSON, Evaminer. 


232 Deposition of Calvin R. Page. 


Boston, Sept. 7th, 1883. 


Direct examination by Asa CoTrrett, Esq., of counsel for 
defendants Hanbury and Rorke: 


Int. 1. Please state your name, age, residence, and occupation. 
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Ans. Calvin R. Page; 54 Beech St., West Roxbury, called Claren- 
don Hills; house painter. | 

Int. 2. Whether or not you are acquainted with the lots at Claren- 
don Hills, consisting of 27 lots lately owned by Mrs. A. Hanbury. 
And, if yea, how long have you known them and how near to them 
do you live? 

Ans. Well, I don’t know exactly as I can locate her lots particu- 
larly ; I know the whole tract; I have known them for 9 years. I 
live on the west, near the centre, across the street, facing this tract. 

Int. 3. Please examine the plan marked “ Exhibit A, Moses,” and 
direct your attention to the lots designated on it by blue coloring, 
and, commencing at the northerly corner of the plan, state what the 
fact is in regard to said lots, in respect to their elevation and de- 
pression and whether they or any of them are covered by water. 

Ans. There are four lots, numbered 77, 78, 79, & 80, high in the 
rear and slope. They are situated on very high ground ; about the 

same height as 69 & 73. The lots 55 & 56, fronting on 
233 Charles St.,on the same gradual slope to the rear. The same 

with 58, 60, & 63. Lots fronting on James St. on the east, in 
the rear of Charles St.; the rear of these lots is the lowest. Charles 
St., rear, and James St., rear, are the lowest. These lots are num- 
bered 39, 40, 41, 45, & 47. Lot corner of Poplar and James St. is on 
fairly high land—a nice building lot. The lots on the opposite side 
of James St., numbered 23, 24, 27, 28, & 29, are on a slope on the 
westerly side of this tract, sloping to James St. 4 lots fronting on 
Beach St., numbered 8, 9, 12, & 18, are on the continued slope, and 
are good building lots. Lot numbered J, corner of Poplar and 
Beach Sts., are mostly on top of the hill—high land. They are 
never covered with water, only about 24 hours, during a severe 
thunder-storm in summer or a sudden thaw in winter. 

Int. 4. Please state which of the lots are thus affected by water, 
and state how much and what part of each lot, and state also the 
reason why they are so affected. 

Ans. 39, 40, & 41. The lower part of those lots, perhaps six 
inches ; perhaps about } of those three lots at the present time; on 
account of obstructions in the culvert under Poplar St., opposite 
Dale St. 

Int. 5.; What do you mean by six inches in your last answer ? 

Ans. It might rise six inches at the highest. 

Int. 6. Please explain about the culvert you have referred to. 
234 State where it runs and what it is connected with. 

Ans. It runs underneath Poplar St.; empties into a brook 
which flows alongside of Dale St.; empties down on low lands at 
Clarendon Hill station. 

Int. 7. Where does the drain which empties through this culvert 
run? 

Ans. From the side-hill flowage. 

Int. 8. When were these drains and this culvert constructed ? 

Ans. The culvert was built 8 years ago; the drain, so far as I 
know, was formed by nature, before my time. 
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Int. 9. How long has the culvert under Poplar street been ob- 
structed ? 

Ans. I could not tell exactly; obstructed gradually for want of 
‘are and attention; mostly done by school children. They make 
that vicinity a play-ground. 

Int. 10. Whether or not before said obstructions were created any 
water stood upon said lots. 

Ans. After the culvert was finished, for a year or more, the water ° 
flowed off as it came. 

Int. 11. Is there any water standing on said lots? How and when 
did you last see any, and how long did it then continue? 

Ans. There is no water standing there now ; last spring, at night; 
in the morning gone; before sundown, at night; before nine in the 

morning. 
235 Int. 12. How long have you lived where you now live on 
Beach St., and how far is it from lots 39, 40, & 41, and how 
often do you see these lots? 

Ans. I have lived on Beach St. nine years Aug. 1, last; perhaps 
125 feet ; certainly twice a day, in passing. 

Int. 13. During the last five years how long, at the longest, at any 
on. occasion, have you seen water on these lots ? 

Ans. I don’t recollect, only those of recently. I have never noticed 
any. If they had been covered with water I should have noticed 
them. 

Int. 14. Do you know where Mr. T. B. Moses lives, and how does 
the height of the three lots, 39, 40, & 41, compare with the height of 
the ground at his house? 

Ans. Ido. I should say that the lowest part of these lots is as 
high or higher than the ridge pole of Mr. Moses’ house. 

Int. 15. You have stated that lots eighty, seventy-nine, 78, 77, 73, 
& 69 are high on the rear. . Please state how much higher they are 
on the rear than on the front. 

Ans. I cannot state. The rear line is very high and slopes gradu- 
ally down to the front. Those 77, 78, 79, & 80 are steeper than “the 
others. 

Int. 16. What is the soil of these lots ? 

Ans. Well, it is fair; loam on top and gravel—good gravel. 


(Objected to.) 


Int. 17. What do you know, if anything, in regard to the 
236  valueof gravel in this locality? State your means of knowl- 
edge fully. 

Ans. I know that gravel has been sold from lots adjoining to the 
city of Boston and others, but do not know the price it brought. 

Int. 18. You speak of school children ; where is the school-house? 

Ans. Charles Sumner school, Roslindale, one mile and one-quarter 
from my house. 

Int. 19. What improvements, if any, have been made in the 
vicinity of these lots within the last two years ? 

Ans. Lower rate of fares on the R.R.; the Sunday train, about 
9.30 a. m., for the accommodation of people who wish to go to church 
13—380 
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in the city; the streets of Poplar and Beach are lighted by the city 
by lamps; Cochituate water runs through Poplar to Dale; hydrant 
there directly opposite this tract of land; running down Dale St. as 
far as S. B. Morse’s house, and there are five additional lamps been 
placed on Dale St. The primary school has been fitted up in the 
hall of the Ladies’ Association, which commences next Monday— 
the school commences. 

Int. 20. What is the Charles Sumner school ? 

Ans. Primary and grammar. 

Int.21. How many houses are there within 2,000 feet of this land, 
and what class of people occupy them ? 

Ans. I should say there was thirty-five or forty dwelling-houses ; 

-a nice class of people; perhaps eight German families; no Irish. 
Int. 22. What depot is the nearest, and how is it reached ? 
237 Ans. Clarendon Hills station. The direct way is through 
Dale St. 

Int. 23. Is there an obstruction to carriage travel across the R. R. 
at Clarendon Hills; and, if so, how long has it existed and what do 
you know in regard to it? 

Ans. There is an obstruction. I can’t positively state how long it 
has been there; three or four years. 

Int. 24. What knowledge have you in regard to the value of real 
estate in the neighborhood of Clarendon Hills? State what experi- 
ence you have had in relation to it and what knowledge you had of 
prices of lands there. . 


(Objected to.) 


Ans. I have no personal knowledge. I have had no experience. 
I own } of the lots in that tract remaining unsold, and our prices 
are 10 to 12 cts. per foot for best and 6 cts. for lowest, and will con- 
tinue to hold them at that rate. 

Int. 25. What do you know, if anything, in regard to the contin- 
uance or discontinuance of obstruction to carriage travel across the 
R. R. at Clarendon Hill station? And give the source of your knowl- 
edge, if any. 

Ans. I haven’t any knowledge. 

Int. 26. Do you know by sight a person who is called Mr. Knowl- 
ton ; and, if so, is he here present, and what is he engaged in in 
doing? 

Ans. I know by sight Mr. Knowlton; he is here present. I know 
nothing of his business. 


238 Cross-examination by CHARLEs S. Hanks, Esq., of counsel for 
complainant: 


X Int. 27. I- regard to interrogatory 24, how long have you owned 
the lots referred to? 

Ans. Since my father’s death—June 1st, 1882. 

X Int. 28. At any time did your father own the whole lot, includ- 
ing the lots in litigation ? 

Ans. I know that there were lots sold in that tract before he became 
owner. 


_ 


- 
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X Int. 29. Did you or your father or brother ever own any of the 
lots marked in blue on “ Exhibit A, Moses ? ” 

Ans. They did. James H. and Charles J. Page, my brothers, 
owned the lots. 

X Int. 30. To whom did they sell these lots ? 

Ans. A Mr. Whiting. I do not know his Christian name. 

X Int. 31. To whom did Whiting sell them ? 

Ans. I do not know. 

X Int. 52. Please state what was the consideration paid by Mr. 
Whiting. 

Ans. I do not know. 

X Int. 33. Have you heard that they took certain property or the 
equity in certain property in exchange ? 


(Objected to.) 


Ans. I have not. 
X Int. 34. Do you know whether your brothers derived any ben- 
efit from the consideration of this sale ? 


(Objected to.) 


Ans. I do not know. 
259 Int. 35. How many lots do you own in this tract shown in 
“Exhibit A?” And specify. 

Ans. We own the lots together—four of us. We own all but 
three or four lots. I should say lots 7, 34, & 36. We—I mean Cal- 
vin R., James H., & Charles J. Page & Mary Louise Baker, my 
brothers and sisters. 

X Int. 36. When were these three sold ? 

Ans. At an auction sale, in the summer of 1873. 

X Int. 37. Were you present at that sale, and were bidders pres- 
ent, acting in your interest or your brothers’? 

Ans. Not that I know of. 

X Int. 38. Were you ever informed that there were? 

Ans. Never. 

X Int. 39. Were many persons present, and how long did the'sale 
last ? 

Ans. There were a great many present. I should think the sale 
was about three hours in length at the time. 

X Int. 40. Did you advertise the whole tract for sale? 

Ans. They did. I had nothing to do with it at that time. 

X Int. 41. How many lots were put up and knocked down ? 

Ans. I cannot state; quite a number. I knew that there were 
bids of 5 or 6 c. that were not accepted ; they were withdrawn. 

X Int. 42. Were as many as ten sold? 

Ans. | don’t know. 
240 X Int. 43. Could there have been as many as fifteen sold ? 
Ans. I don’t know. I was there only about an hour, at 
the commencement. 

X Int. 44. Did any of those lots which were sold ever get back 
into your or your brothers’ hands? 

Ans. Not that I know of. 
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X Int. 45. Have you ever put these lots up at auction more than 
once ? 

Ans. No. 

X Int. 46. Do you know whether Mr. Bamford ever made an offer 
of these lots to you or to you and your brothers, through either of 
your brothers ? 

Ans. I do not know. 

X Int. 47. What was the land assessed for at the time you sold to 
Whiting ? 

Ans. I do not know. 

X Int. 48. Are you or are any of your brothers in any way con- 
nected or have been with the Metropolitan Land Co. referred to in 
map marked “ Exhibit B, Moses?” 

Ans. I have not been connected nor m y brother James H. I 
don’t think Charles J. is connected, only as an agent. 

X Int. 49. What would you give for land situated in this plat on 
Clarendon Hills? 

Ans. I should not want to buy any more. ‘There is one lot there 
that I would like—No. 1, corner of Poplar & Beach St. 

X Int. 50. With the exception of this one lot, would you give two 
thousand dollars for the balance ? 


241 (Objected to, unless with authority it is made as an offer to 


take $2,000.) 


Ans. If I had the money to spare I would. I think that is de- 
sirable property. 

X Int. 51. Has the land increased in value within a year? 

Ans. We think it has. 

X Int. 52. Do you know of these blue lots being offered for sale 
since you and your bro.hers owned them ? 

Ans. I do not know | 

X Int. 538. Would vou have been likely to have known if they 
had been offered at auction? 

Ans. I should have been likely to have known it. 

CALVIN R. PAGE. 
Attest: JOHN G. STETSON, Examiner. 


242 Deposition of Otto Sharp. 


Boston, Sept. 7, 1885. 


Direct examination by Asa Corrre.tt, Esq., of counsel for 
defendants, Hanbury and Rorke: 


Int. 1. Give your name, age, residence, and occupation. 

—. Otto Sharp; 48; Jamaica Plain ; real estate. 

Int. 2. How long have you been engaged in the real estate busi- 
ness; where is your office, and in what localities have been your 
transactions principally ? 

Ans. I have been engaged in the real estate business for the 
last 15 or 16 years. My office at present is 61 Court St. The most 
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real estate that I handled has been in Jamaica Plain and West 
Roxbury district. 

Int. 3. Are you acquainted with the locality known as Claren- 
don Hills, and do you know the value of real estate in that neigh- 
borhood ? 

Ans. | am acquainted with the locality ; I know what property 
has been sold for at auction and private sales. 


(Objected to.) 


Int. 4. Do you know the lots near Beach and Poplar Sts. and 
which are shown on the plan marked “ Exhibit A, Moses?” 

Ans. I do. 

Int. 5. Please examine said plan and notice the lots that are 
marked in blue and state generally what you know of the topography 

and general appearance of them. 
243 Ans. I know that in 1873 or ’4 the property was put up at 

auction; I was there at the sale; some lots fetched 8 and 10 
cts. each, which I know wus bona fide sales, made by Germans within 
a stone’s throw of that property. I hold the mortgage from another 
party given by Dr. Little at the rate of 5 cts. per foot; the mortgage 
has been paid and cancelled. I own property myself there which I 
think is good property to hold in that locality. 

Int. 6. State the value of the lots shown on the plan, “ Exhibit A, 
Moses,” which are marked in blue at the present time. 

Ans. [ should say all the way from 5 to 6,7, and 8 cts. per foot. 

Int. 7. What were they worth in September, 1882. 

Ans. About the same. 

Int. 8. Please state what improvements, if any, have taken place 
— the last two years to affect the value of vacant land in this 
ocality. 

Ans. The city of Boston extended their water pipes up to that 
locality. Jamaica Plain Gas-Light Co. has extended their gas pipes 
to that locality, and extra trains have been put on by the Boston & 
Providence R. R. Co.; our fares have been reduced by the R. R. @or- 
poration. 

Int. 9. What do you know, if anything, in regard to the value of 
gravel or gravel banks in this locality? State all you know about 
that subject. 


(Objected to.) 


244 —. I was acquainted with the foreman of the city works, 
and he told me that he used some gravel from those lots at 
the rate of 25c. per load. I have sold the city of Boston myself a 
good many thousand squares at the rate of $2.50 per square. 
Int. 10. What is the quality of the gravel on such of these lots as 
are high and on which there are gravel banks ? 


(Objected to.) 
Ans. I should call it binding gravel. 


Int. 11. What is it worth on the lots as it lays per square of 216 
cubic feet ? 
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(Objected to.) 


Ans. They generally pay at the rate of 25 cts. a load, and a square 
contains about 12 loads. 

Int. 12. How often have you observed these lots in the last 5 years, 
and how near have you been to them on those occasions ? 

Ans. I have been right on them at Poplar St., at the head of Dale 
St., I suppose 15 or 20 times. 

Int. 13. What is the fact about these lots in regard to water stand- 
ing upon them ? 

Ans. I have not seen any water upon them. There might possi- 
bly be some in the winter, where the ice forms and the ground is 
frozen and the water can’t soak in the ground. 

Int. 14. Whether these lots, all of them or any of them and which 
of them, are suitable and desirable for building purposes, for dwelling- 
houses. 

Ans. All of them are. 
245 Int. 15. What class of people generally occupy the houses 
in this neighborhood ? 

A. I should call them a good class. 


Jross-examination by CHartes S. Hanks, Esq., of counsel for 
complainant: 


X Int. 16. How near is the nearest sewer to this lot ? 

Ans. There is a drain going from those lots across Poplar St. into 
Dale St. I don’t know whether it is closed up or not. 

X Int. 17. Is this drain covered ? 

Ans. It goes underneath Poplar St. It is a pipe drain. 

X Int. 18. Is the drain covered except where it goes under Pop- 
lar St.? 

Ans. I could not say. 

X Int. 19. Do you know whether or not there is a ditch running 
through this property ? 

Ans. It is a kind of a valiey. 

X Int. 20. Do you swear that, with the exception of this valley 
formation, there is no ditch through this property ? 

Ans. I should call it a valley. 

X Int. 21. Is that the only answer you are willing to give? 

Ans. That is all. 

X Int. 22. Is this drain spoken of above distinct from this valley, 
as you term it? 

Ans. It connects with it. 

X Int. 23. Is this the only answer you are willing to give to the 
above interrogatory ? 

Ans. It is all that I can say about it. 
246 X Int. 24. Is there any sewer running to this property ? 
Ans. Not that I know of. 

X Int. 25. How near is the nearest sewer ? 

Ans. It must be 4 miles—city sewers J mean. 

X Int. 26. Do you consider property four miles from a sewer good 


city property ? 


set 
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Ans. Yes, sir. 

X Int. 27. Please state in what condition Charles and James St. 
are. 

Ans. There never has been much done to them. 

X Int. 28. Are they practically streets at all, except on the map? 

—. They have been laid out, but never much done to them. 

X Int. 29. What do you mean — laid out? 

Ans. Staked out with stakes, and perhaps the sod removed. 

X Int. 30. Do fences separate them from Poplar St. ? 
| Ans. I believe there is a stone wall running along Poplar street 
in front of both Charles & James St., except across the opening of 
those st’s. 

X Int. 31. Is there anything across the openings of those st’s? 

Ans. I could not say at the present time. 

X Int. 32. Do you know whether the land is used or has lately 
been used to pasture cattle or horses in ? 

Ans. That I could not tell. 

X Int. 33. Is there any obstruction on Charles and James St. 
farthest from Poplar St.? 

Ans. I could not say. 
247 X Int. 34. When you spoke of a valley do you mean that 
a basin is formed by these lots? 


(Objected to.) 


Ans. I mean to say that the land on both sides is a little higher 
than that in the centre. 

X Int. 35. State, as near as you can, how much lower the land in 
the centre is than the land on the sides. 

Ans. | could not, because I never took a survey of it. 

X Int. 36. Is the ascent steep ? 

Ans. Not very. 


(Adjourned.) 
SEPTEMBER 8, 1885. 

X Int. 37. In what direction does the land on the northerly side 
of this lot slope? 

Ans. Slopes toward the south. 

X Int. 38. Is any portion of Poplar St. above the level of this 
land? 

Ans. I think it is—some of it. 

X Int. 39. How many auction sales have you ever attended or 
knew about of this land or portions of it? 

Ans. To my knowledge, | attended one. 

X Int. 40. Did you take any part in this sale? . 

Ans. No, sir. 

Int. 41. Why were you there? 

Ans. I went to see what prices land would fetch, as I owned some 
property near by. 

X Int. 42. Had you any intention of buying? 

Ans. I did not, because I had a great deal of land on my hands, 
besides that over there, in other directions. 
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248 X Int. 45. Who was the auctioneer? 
—. I could not state positively, because it was so long ago. 
I think the man’s name was Mr. Bird, but it is so long ago I will 
not be positive. It must have been 8 or nine years ago. 
X Int. 44. Were there many or few people present ? 
Ans. J should say a good many. 
X Int. 45. By whom was the land offered for sale? 
Ans. I think it was by Mr. Page. 
X Int. 46. What is his business? 
—. I think his business at the time was real estate and insurance. 
X Int. 47. Do you know of his having been connected with the 
Metropolitan Land Co.? 
Ans. I don’t know anything about it. 
X Int. 48. Do you know of other auction sales of land with which 
he was connected? If yea, state where. 
Ans. I do not, because I have not watched Mr. Page. 
X Int. 49. Was the whole plat offered at this sale? 
Ans. No, sir; in small lots; only a portion. 
X Int. 50. How many ? 
—. That I could not state. 
X Int. 51. Did you see the advertisement of this sale? 
Ans. I think I have. 
X Int. 52. Where? 
—. Qut in Jamaica Plain there were put up posters. 
249 X Int. 53. Were all or nearly all the lots advertised for 
sale ? 
Ans. That I could not state. 
X Int. 54. From your own personal knowledge can you state 
whether there were any bona fide sales; and, if so, to whom? 
Ans. Yes, sir; « man named Mr. Leonard; he bought one or two 
lots. I think he paid 10 ets. a foot. 


(Objected to—last part of answer.) 


X Int. 55. Can you swear that he did pay 10 cts. a foot. 
Ans. That is what he told me. 


(Objected to.) 


X Int. 56. if there had been any auction sales or attempted 
auction sales since the above, would you have been liable to have 
known of them ? 

Ans. I don’t know. 

X Int. 57. Do you know whether at the northerly end of Charles 
& James St. there is a reserve? 

Ans. I do not. 

X Int. 58. If this plat of land had been put up at auction by Mrs. 
Hanbury would you have been liable to have known of it? vs 

Ans. I might, and I might not. 

X Int. 59. Is gas burned in the street lamps in this vicinity ? 

Ans. I think it is. 

X Int. 60. Are you well enough acquainted with this vicinity to . 
be liable to know if gas is burned in the street lamps? 
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250 Ans. A thing that I never pay much attention to. There 
are iron posts there. 

X Int. 61. Is there a large body of low lands opposite the Claren- 
don Hills station? If yea, state how much. 

Ans. There is some; how many acres, [I do not know. 

X Int. 62. Is Dale St. wholly within the city of Boston ? 

Ans. As far as I know. 

X Int. 63. How long has your office been at 61 State St.? 

Ans. I never had an office at 61 State St. My office is at 61 Court 
St. About three years. 

X Int. 64. Where was your office previous to that ? 

Ans. I have been traveling out of the country a great deal. My 
office has been out to my house. I received my letters at different 
places in Boston. 

X Int. 65. Are you put down in the Boston directory as a real 
estate agent? 

Ans. That I don’t know. 

X Int. 66. Have you been engaged in any other business; and, if 
so, What ? 

Ans. I have been in the tobacco business. 

X Int. 67. Were you a manufacturer? 

Ans. One time, of cigars. 

X Int. 68. Did you have a factory ? 

Ans. At the store. 

X Int. 69. For how long did you manufacture cigars ? 

Ans. I think from 1861 to ’66. 

X Int. 70. Why did you change your business ? 
251 Ans. Because I wanted to change it. 
X Int. 703. What business did you then go into? 

Ans. I bought some real estate sometimes. 

X Int. 71. Was that your only business ? 

Ans. No, sir. 

X Int. 72. What else? . 

Ans. I discounted commercial paper sometimes. 

X Int. 73. Was trading in real estate and discounting commercial 
paper your only business? | 

Ans. I might have traded in cigars. I know that I gave up 
store. 

X Int. 75. Was that your only occupation, viz., real estate, dis- 
counting commercial paper, and trading in cigars ? 

Ans. At that time it was — 1866 or ’7. 

X Int. 76. What was your business next? 

Ans. Real estate, and discount, sometimes, commercial paper. 

X Int. 77. Were you engaged in any other occupation at that 
time ? 

Ans. I handled some cigars. 

X Int. 78. Where was your office ? 

Ans. I think in 1870—I think it was—I had a little office down 
in Kilby St. I could not state how long. 
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Direct examination resumed : | 
Int 79. For the last ten years what has been your business? State 


specifically. 
(Objected to.) 
Ans. Real estate, and discount commercial paper. . 
252 Int. 80. Whether or not you know by sight a person called 


Mr. Knowlton; and, if yea, when and where have you seen 
him and what was he engaged in doing. 
(Objected to.) 
Ans. I think the first time I saw that gentleman was here in the 
office yesterday. What business he is engaged in I do not know. 
Int. 82. State what and all that you have seen him do and say 
since you first saw him yesterday. 


(Objected to.) 


Ans. He assisted the attorney on the other side opposite me in this 
case, and attorney on the other side called him his client. 
OTTO SHARP. 
Attest: JOHN G. STETSON, Examiner. 


253 Deposition of Benjamin Cushing. 
Boston, Sept. 10th, 1883. 
(Mr. Benjamin Cushing came in to make a statement in regard to 


the question of the application of Mrs. Hanbury for an abatement of 
taxes referred to in his former testimony, int. No. 4, and says :) 


Ans. I wish to recall the answer to question No. 4 and substitute 
the following answer : 

I do know her. -I first met her at the assessors’ office, city hall, 
Boston, subsequent to August, 1880, at which time she called to as- 
certain if Mr. Holden’s application for an abatement of taxes on her 
behalf had been attended to. I replied: It has been attended to, 
and you need give yourself no further trouble. I was mistaken. It 
was Mr. Holden who made the statement to me instead of Mrs. Han- 


| bury. 
BENJ. CUSHING. 
Aitest: JOHN G. STETSON, Examiner. ° 


254 Deposition of Austin D. Collins. 


Boston, Sept. 10th, 1883. 
Direct examination by Asa CorrretLL, Esq., of counsel for 
defendants Hanbury and Rorke: 
Int. 1. What is your name, age, residence, and occupation ? 
Ans. Austin D. Collins; 36; Boston; real estate agent. 
Int. 2. How long has this been your occupation, and where have 
you pursued it? 
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Ans. 13 years; in Boston. 

Int. 8. Where is your office, and where have your dealings prin- 
cipally been ? 

—. 286 Washington St., Boston, and suburbs. 

Int. 4. Whether or not you are acquainted with the value of land 
in the vicinity of the Clarendon Hills station, on the Boston & 
Providence R. R.? 

Ans. I am. 

Int. 5. Please examine the plan ma ed Exhibit A, Moses, repre- 
senting lots of land at the cornerof Beach and Poplar Sts., and state 
whether or not you are acquainted with said property. 

Ans. I never have been on this land. I have made enquiries 
about it and have a general impression of its value. 

Int. 6. What is its value—I mean per foot—and call your atten- 
tion to the lots designated by blue coloring on said plan? 


(Objected to.) 


Ans. I should put it at 5 to 8c. per foot. 
255 Int. 7. How near to this land have you bought or sold 
land? 

Ans. The nearest to this land I have had an offer for was 60,000 
feet on Metropolitan Ave., further from the station, corner Hilburn 
St., within six months. 

Int. 18. Was that price accepted ? 

Ans. It was not. 


Cross-examination by Cuartes 8. Hanks, Esq., of counsel 
for complainant: 


X Int. 9. What is a fair rate of interest to pay in this vicinity on 
a first mortgage on land which is worth three times the face of the 
monty) ige ? 

In Boston or R voxburv, 6%; further out, 7%. 

x Int. 10. Would the same rates hold when the property is worth 
twice the face of the mortgage? > 

Ans. On land it would. 

X Int. 11. Do you know what are the general features of this land 
marked on “ Exhibit A, Moses?” 

Ans. I understand some of it is below the grade of Beach & Pop- 
lar St.; the larger part is level, and some of it needs surface drain- 
ing. 

X Int. 12. What proportion is level? 

Ans. My impression is }. 

X Int. 13. Do you know whether there is a drain or culvert run- 

ning through this land ? 
256 Ans. I know there was a surface drain there 10 years ago, 
and I am informed it drained it perfectly. 

X Int. 14. Does this drain connect witli any sewer, to your knowl- 
edge? 

Ans. I think not. There is no system of sewerage in the vicinity. 

A. D. COLLINS. 
JOHN G. 


Attest: STETSON, Examiner. 
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257 Deposition of Erdman Hemman. 
Boston, Sept. 10th, 1888. 


Direct examination by Asa CorTrreE.t, Esq., of counsel for 
defendants Hanbury and Rorke: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Erdman Hemman; 60; Roslindale; milk farmer. 

Int. 2. What street do you live on and on what part of the street? 

Ans. Beach street, about the middle, between Washington and 
Poplar St. 

Int. 3. How far do you live from the corner of Beach and Pop- 
lar Sts. ? 

Ans. I think about 1,400 feet. 

Int. 4. Please examine “ Exhibit A, Moses,” and also “ Exhibit B, 
Moses,” and say whether or not you recognize the property repre- 
sented on plan “A” and also designated on Exhibit B by words 
‘‘ approximate location of Page estate.” 

Ans. Yes; Ido. I think that is about the location. 

Int. 5. How near do you live to the lots shown on those plans? 

Ans. My land is bounded on it, and my house is about 200 feet 
distant from it. 

Int. 6. What part of it is bounded by your land? 

Ans. The western part. 

Int. 7. How often do you see this land, and how often do you pass 

by it? 
258 Ans. I see it daily, because I use it as a cow pasture. 
Int. 8. Do you have the whole of the premises shown on 
plan, “ Exhibit A,” Moses, for cow pasture ? 

Ans. No; I got that belonging to Mr. Page. 

Int. 9. Explain what vou mean. Is it fenced and divided, or does 
it all lay together? | 

Ans. It lays all together. 

Int. 10. Then dol understand you that you use all the plat shown 
in “ Exhibit A?” | 

Ans. Yes; I use all. 

Int. 11. Whether any part of this plat of land is covered with 
water; and, if yea, then what part. 

Ans. No; there is none of it covered with water. 

Int. 12. Whether or not at any point or place on this land shown 
on the plat the ground is wet or damp, or how otherwise. 

Ans. It is not wet, exactly. 

Int. 13. Is it damp; I mean now? 

Ans. It is not damp now. 

Int. 14. What is the condition of the lowest part of the ground 
on said plat at this time? 

Ans. There is no standing water there. 

Int. 15. State, if you know, how deep it is necessary to dig to get 
water at the lowest part of this land. 

Ans. I dug down two or three feet myself near a spring on level 
ground without finding water at the lowest point of the land. 
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259 Int. 16. When was it that you did this? 
Ans. The first week in July. 

Int. 17. Whether or not there is a culvert running across Poplar 
St., opposite this land. 

Ans. Yes; there is one five feet deep—deeper than the lowest part 
of that land. 

Int. 18. How long has it been there, and who constructed it, and 
how wide is it? 

Ans. It has been there as long as I know the place; I should say 
15 years, tho’ I don’t know but the city of Boston deepened it; they 
made it 4 or five feet deeper; I think it is at least 4 or five feet wide. 

Int. 19. Whether or not water stands on this land or any part of 
it at any time in the year. 

Ans. No standing water at any time. 

Int. 20. For how long have you lived where you live now? 

Ans. About eleven years. 

Int. 21. How often do you go by this land in the winter time and 
spring of the year? 

Ans. Not very often, but I see it daily out of the window of my 
house. 

Int. 22. If this land or any part of it was covered with water in 
the winter or spring, or at any part of the year, whether or not you 
would know it. 

Ans. It is not covered with water; I would. 

Int. 23. What is the height of the lowest part of this land com- 
pared with the land at T. b. Moses’ house ? 

Ans. It is about 30 feet higher. 
260 Int. 24. Whether or not you are acquainted with T. B. 
Moses, and whether you know where he lives. 

Ans. He was my neighbor for 10 years and I know where he lives. 

Int. 25. Whether or not you have seen him within the last two 
weeks and whether he said anything to you about this land; and, 
if so, what did he say? 


(Objected to.) : 


Ans. Yes; [ have. Yes; he said something about thatland. He 
wanted to know my opinion abont it, and wanted to know if it was 
wet—if there was standing water there. 

Int. 26. How did you happen to meet on that occasion, and where 
was it? 

Ans. He came on purpose to my house. 

Int. 27. What did he first say to you upon the subject of this land 
at this time ? 


(Objected to.) 


.—,- He said there is a process going on about that land and that 
they did ask me as a witness, Don’t you think there is standing 
water on this land at times—pointing to the lowest part of the land ? 
That is the first question he asked. 

Int. 28. Please proceed and state all that was said by him to you 
and all that you said to him in reply in that conversation. 
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(Objected to.) 


Ans. I told him, Mr. Moses, don’t you know that since I and my 
boy dug a ditch or drain to the culvert—since that I have 
261 seen no standing waterthereat notime. Then I showed him 
the hole I dug to find water for my cows—what kind of hard- 

pan soil there was-—without success of finding water. 

Int. 29. When did this interview take place? 

Ans. I think about within three weeks; I cannot say exactly. 

Int. 30. Were you upon the land? 

Ans. We were walking from my land through that land. 

Int. 31. When did you and your son dig the ditch or drain you 
have spoken of ? 

Ans. Eight or ten years ago; I could not say. 

Int. 32. Have you bought land in this neighborhood ; and, if yea, 
how often and how much ? 

Ans. I bought my land close to it at two periods; once about 
eleven years ago and the second about five yearsago; I think about 
13 acres altogether. 

Int. 38. Have you sold any land in this neighborhood ; and, if 
yea, how often and how much? 

Ans. Yes; I did twice; two lots at the first time and two lots at 
the second time. 

Int. 34. Whether or not you have attended auctions of land and 
known of sales of land and the prices they brought in this neigh- 
borhood. 

Ans. Yes; I did. 

Int. 35. Do you know thevalue of the lots of land shown on plans, 

* Exhibit A, Moses?” 
262 Ans. I think I do. 
Int. 56. State the same. 
Ans. I would say from 5 to 10 cts. per foot. 

Int. 37. Looking at said plan and noticing the lots colored blue, 
state what valuation you would place upon them separately and nat 
as a whole. 


(Objected to.) 


Ans. I could not do that. Each man has his taste. 
Int. 38. What, in your judgment, is the value of the lots fronting 
on Beach and Poplar St.?. I mean those colored blue. 


(Objected to.) 


Ans. Well, I could not say ; that is taste. One likes this and an- 
other likes another better. 

Int. 39. When did you make the sales of your own land that you 
have spoken of and where were the lots situated ? 

Ans. Two lots about five years ago and two lots this year, situated 
on Beach St.—all. 

Int. 40. How near the land shown on “ Exhibit A?” 

Ans. Two lots bounding on this land ; others adjoining these lots. 
Int. 41. What price did you receive for those sold this year ? 
Ans. Five cts. per foot. 
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Int. 42. What did you receive for those sold tive years ago? 
Ans. They brought eight cents. 
Int. 43. What do you know, if anything, about the quality 
263 of gravel on these lots shown on “ Exhibit A?” 


(Objected to.) 


Ans. I think the price is about 25 cts. per load; kind of hard pan 
mixed with clay. 

Int. 44. What do you know, if anything, in regard to the demand 
for this kind of gravel in that neighborhood ? 

Ans. ‘There must be a demand for it, as they are laying out new 
roads just where the gravel is. 


(Objected to.) ' 
(Adjourned.) | 
Boston, Sept. 11, 1883. 


Cross-examination by CHartes S. Hanks, Esq., of counsel for 
complainant: 


X Int. 45. On which street—James or Charles—is this gravel 
bank ? 

Ans. It is on Charles St. 

X Int. 46. Is it on that portion of Charles St. towards your house ? 

Ans. My house lays just in the middle of Charles and James St. 

X Int. 47. Is the gravel bank nearer the line separating your 
house from this Page subdivision or nearer Poplar St. ? 

Ans. It is hardly 50 ft. distant from my line. 

X Int. 48. Isn’t the land very steep in that place ’ 

Ans. The steepest on the whole place. 

X Int. 49. Isn’t the land too steep to run a plow there ? 
264 Ans. No, sir; we plow on my own land—that is just as 
steep as this is—and mow with a mowing machine. 

X Int. 50. It is a side hill, isn’t it? 

Ans. Yes; it is a great blessing to the whole land, because it keeps 
off the north wind. ° 
X Int. 51. The portion of the land on Beach St. near your house 
also a side hill, sloping towards the centre ? 
—. Yes; but sloping very little. 
X Int. 52. This subdivision of the land at the northerly portion 
of Poplar St. also slopes toward—to the center of the subdivision ? 

Ans. Not the whole distance. In the middle it slopes eastward, 
towards the culvert. 

X Int. 53. The southerly portion, on Poplar St., also slopes to- 
ward the culvert? 

Ans. Yes. 

X Int. 54. From Charles St. in the vicinity of the gravel bank 
there is a rise of 40 feet to the line of this subdivision, is there not 7 

Ans. I could not say. I never did measure it, but I would say it 
might be about that. 

X Int. 55. Isn’t there a culvert running under Beach St.? 
Ans. Yes, sir. 
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X Int. 56. Doesn’t the water run through this culvert onto the 
Page subdivision from the land on the south of Beach St. ? 

Ans. It does. 

X Int. 57. The water from this Beach-St. culvert flows on the sur- 

face of this Page subdivision, does it not? 
265 Ans. Not exactly ; part of it isopen drain, and across James 
St. I made a culvert of railroad sleepers, but that is almost 
caved in now. 

X Int. 58. After it leaves this drain does it then flow over the 
land? 

Ans. There is a short distance, not over twenty feet, near the 
ditch. 

X Int. 59. The ditch you refer to is the Poplar-St. ditch ? 

Ans. Yes, sir. 

X Int. 60. The Beach-St. culvert drains quite a large section of 
country, does it not? 

Ans. Yes, sir; it drains half of mine. 

X Int. 61. Does it drain other land than yours? 

Ans. No, sir; for after the middle of mine the water falls west- 
wards. 

X Int. 62. When you built your house they used to call it the 
swamp or some such name, didn’t they ? 

Ans. The musk-rat hole. | 

X Int. 63. Didn’t you have to drain this? 

Ans. Yes, sir. 

X Int. 64. Part of it was drained onto the Page subdivision, 
wasn’t it? 

Ans. It ran of itself across the land without a drain. 

X Int. 65. When you stand on Poplar St. at the lowest part of this 
Page land, beside the culvert when the water runs in the ditch, can 

you see over the top of Poplar St. ? 
266 Ans. Yes; the ditch is a great deal deeper than a man. 
No; you cannot. 

X Int. 66. Before you made that ditch which you spoke of above 
didn’t the boys skate there in winter ? 

Ans. Yes; they did, and they wanted to after 1 dug the ditch, 
but I stopped them. Yes; they wanted to do that again and stopped 
the ditch, and I would not allow it. 

X Int. 67. If the culvert was stopped up how big a pond would 
it make? 


(Objected to.) 


Ans. I have seen it once when the water broke itself through 
Poplar St. It was after an extreme thunder-storm. It was two or 
three feet deep. 

X Int. 68. At that time did it make a large pond? 

Ans. No, sir; only a small strip left and right, near the ditch. 

X Int. 69. Are the springs that you spoke of near the center of 
this Page subdivision ? 

Ans. One is, and the other is on the north side hill, nearer Poplar 

street than my land. 
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X Int. 70. Do you sometimes water your cows there? 

Ans. Very seldom. ‘There is seldom water enough there. 

X Int. 71. Have you made springs there by setting a tub in the 
ground without any bottom in it? 

Ans. I made a hole near the spring and put a tub in it. 
267 X Int. 72. Is the whole Page subdivision enclosed ? 
Ans. Not sufficient to have cows in alone without care. 

X Int. 73. Do you mean that the fence is broken down in places? 

Ans. Yes; it is altogether not strong enough. 

X Int. 74. Do you consider your land where your house is better 
than this land ? 

Ans. No, sir; I do not. 

X Int. 75. The land you sold was high land on Beach St., 
wasn’t it? 

Ans. Yes, sir. 

X Int. 76. It was a good building lot, wasn’t it? 

Ans. Yes, sir. 

X Int. 77. That land was higher than this property ? 

Ans. Yes: it was. 

X Int. 78. Was that land better than this land? 

Ans. No, sir; for it falls off toward the north. 

X Int. 79. Do you know anything of any auction sales of this 
land or attempted auction sales? 

Ans. Yes, sir; I saw it, but had no time to stop and see what 
price they would bring. 

X Int. 80. Were there many people there? 

Ans. I can’t say exactly; 50 or 80. 

X Int. 81. When was this? 

Ans. Three or four years ago. My memory is poor. 

X Int. 82. Do you remember of any other auction sales except 

this once? 


268 Ans. Yes; there was, but I cannot tell what came out of it. 
X Int. 88. When was this? 
Ans. It was one or two years later. : 


X Int. 84. How many people were there ? 
Ans. I think that it was in a very hard time, and there was not 
+ as many people there as at the first time. 

X Int. 85. Do vou know of any sale or attempted sale since that 
time? 

Ans. No, sir. 

X Int. 86. Is gas used in your yicinity ? 

Ans. Not close to it. 

X Jnt. 87. Are there any gas pipes in the street in your neighbor- 
hood ? 

Ans. I have seen gas pipes laid, but haven’t seen gas burned. 

X Int. 88. In what streets have you seen pipes laid ? 

Ans. I could not tell exactly—it was near Washington St.—some 
time ago. 

X Int. 89. How far from your house? 

Ans. It may be a mile. 

X Int. 90. How near are the grocery stores ? 
15—380 | 
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Ans. Within 10 minutes’ walk—about ? of a mile. 
X Int. 91. How far are you from public schools? 
Ans. I should say ? of a mile, I should think. 
X Int. 92. How far from churches? 
Ans. The same distance. 
269 X Int. 93. What taxes do you pay on your 15 acres, with 
improvements ? 


(Objected to.) 


Aus. I did not look at the tax bill, but, I think, about $60 last 
year. 

X Int. 94. Do you remember the rate ? 

Ans. No. 

X Int. 95. There are low lands in this vicinity, are there not ? 

Ans. I could not call it low lands. 

X Int. 96. Is there a large body of low lands opposite the Claren- 
don Hill station ? 

Ans. Yes; low land, but not marshy. 

X Int. 97. Isn’t there 100 or 200 acres there ? 

Ans. I guess so. 


Direct examination resumed: 


Int. 98. You have been asked a good many questions about the 
drains upon and connected with this land; do you know whether 
this Page subdivision can be drained perfectly at all seasons of the 
year or not? 

Ans. Yes, sir; it can bedrained perfectly very easy. I will drain 
it three feet deep to the lowest point for $25. 


(Objected to.) 


Int. 99. You have been enquired of on the cross-examination with 
regard to the location and quality of the land you own on Beach St. 
At what price do you hold it and what is the lowest price per foot 
at which you would sell it? 

(Objected to.) 


270 Ans. I would sell no more now, since they have deeded 
the Bussey farm over to the city of Boston for a public park. 
I will hold it longer. Between 8 and 10c. per foot. 


Cross-examination resumed : 


X Int. 100. When you said you would ditch this land for $25, did 
you mean a ditch running to this culvert, or did you mean that you 
would put in a culvert and ditch it for $257 : 

Ans. I mean an open drain or ditch from the lowest part of the 


land to the Poplar-St. culvert. 
, ERDMAN HEMMAN. 


Attest: JOHN G. STETSON, Examiner. 
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Deposition of Daniel Eldridge. 
Boston, Sept. 11th, 1883. 


Direct examination by Asa CotrreE.LL, Esq., of counsel for 
defendants Hanbury and Rorke:’ 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Daniel Eldridge; 41; Boston; I am secretary of three co- 
operative banks in Boston and superintendent of the Wells Memo- 
rial Institute of Boston. 

Int. 2. In what part of Boston do you reside, and how long have 
you resided there? 

Ans. Ward 23, corner of Metropolitan Ave. and Poplar St., Clar- 
endon Hills, within about 500 feet of the land in this suit. Twelve 
years. 

Int. 3. How often have you seen this land for the last five years, 
and how near have you been to it when you saw it ?. 

Ans. On an average of once of fortnight, and probably about } of 
the times I absolutely crossed the lands and at other times passed 
along its entire frontage on Poplar street, and probably two or three 
times a year have passed along the entire frontage of Beach St. 

Int. 4. Please examine the plan marked Exhibit B, & also the 
plan marked “ Exhibit A, Moses,” and notice the lots marked in blue. 
State whether or not the said lots have been covered by water; and, 
if so, which, and when and what parts of them, when you have seen 
them. 

Ans. Only a few of them, and those in the central easterly 
272 portion of the division ; every spring, when the snow melts 
and there are heavy rains. 

Int. 5. Do you know anything about the culvert which crosses 
Poplar street, and whether it is in order or not? 

Ans. Ido. It is not in order, being choked at its mouth by 
debris. 

Int. 6. What is the cause of water accumulating on some of the 
lots, as you have mentioned ? 

Ans. Insufficient outlet of the culvert, from the fact of the debris 
and the raising of the grade of Poplar St.; the two combined. 

Int. 7. Whether or not you are acquainted with the price of iands 
in the neighborhood of Clarendon Hills, and state what knowledge 
and the source of your knowledge on that subject. 

Ans. I am informed by one of the owners of the unsold lots in 
this Page subdivision and others that those lots are held at prices 
ranging from 6 to 12 cents per foot. One lot of this Page subdi- 
vision, near the northeast corner, fronting on Poplar St., was pur- , 
chased about sever years ago by a Mr. Rogers, and, to the best of 
my knowledge and belief, he paid 10 cts. per foot for it, and erected 
a dwelling-house thereon. Further, I sold a house lot, within about 
800 feet of the land in question, for 10 cts. per foot. 

Int. 8. Whether or not during your residence at Clarendon Hills 
you have known of the sales, public and private, of lands in 
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273 that neighborhood and the prices at which they have been 
sold. 

Ans. I did not attend the auction sales, and do not now recall 
the prices obtained. I have very little knowledge, except as I have 
stated. 

Int. 9. Do you know or have you heard the prices at which lands 
generally are held in that neighborhood and the prices at which 
they have been sold when they were sold at private sale? 


(Objected to.) 


Ans. The land generally is held at prices ranging from 5 to 12 
cents per square foot. 

Int. 10. What do you know, if anything, in regard to the quantity 
of gravel on these lots and the price at which gravel sells in this 
neighborhood ? 

Ans. In the northerly portion of the Page subdivision is a bed of 

ravel, from which the city has taken gravel, but at what prices I 
do not know, nor do I know the market price of gravel. 

Int. 11. Are you familiar with the vicinity of the Clarendon Hill 
station and Dale street from said station to Poplar St.? And, if yea, 
state the elevation of these lots as compared with land at said sta- 
tion and also at the house of T. B. Moses, on Dale St.. 

Ans. Tam. Roughly estimated, having no knowledge whatever 
of engineering, I think the Page subdivision 100 feet higher than 
the land at Clarendon Hill station. I should say that the lowest 

point on the Page subdivision was from ten to fifteen feet 
274 above the chimney of Mr. Moses’ house. 

Int. 12. Whether or not any changes have taken place or 
any improvements been made in this neighborhood within the last 
five years affecting the value of this property ; and, if so, please state 
the same fully. 

Ans. One double house is now being erected directly opposite the 
Beach-St. line, probably worth, when completed, $3,000; three new 
houses on Dale St., the most valuable of which cost about $7,000, 
on the westerly side of Dale St. and above Mr. Moses house; one 
building on Burleigh St., within 2,000 feet of the centre of the Page 
subdivision; one on Metropolitan Ave., dwelling-house, costing 
about $1,800; another on Metropolis Ave., now in process, within 
one thousand feet of the tract, probably worth, when complete, 
$3,500; two upon Poplar St., probably worth $2,000 each. In re- 
gard to other improvements, the city has paved the gutters — keeps 
the streets in good order; has put in water, the pipes for which run 
along a portion of the Poplar-St. front and provided with a hydrant 
at that point. There have been additional lamps put up in Dale 
St. and Beach St. recently. We have a fire aiarm. I think it is 
— 500 feet from the land; also, at same point, letter box and hy- 

rant. 


(Objected to.) 


Int. 13. What do you know, if anything, in regard to the R. R. 
accommodations to this locality ? 
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Ans. The trains have been increased in number. We have 

275 in all about 17 each way aday. The trains have been in- 

creased within 5 years and the fares have been reduced 

within the last year; an additional inward Sunday train in the 
morning within a year. 

Int. 14. Whether or not there has been any change in the school 
accommodations; and, if so, when and what. 

Ans. The city built a large brick school-house at Roslindale (the 
Charles Sumner school), | think, within five years. It is a strong 
mile from the land in question. In addition to that, the city did 
establish a primary school within 2,000 feet of the centre of the Page 
subdivision, and opened the same vesterday. 

Int. 15. What is the principal street running from Roslindale to 
Hyde Park through Clarendon Hills ? 

Ans. Poplar St. which, continuously with West St., forms a di- 
rect line there. 

Int. 16. What is the general description and character of the popu- 
lation in the neighborhood of this land, and what is the general 
character of the locality as a place of residence ? 

Ans. Clarendon Hills, as a village, is composed largely of Amer- 
icans and a few Germans—the latter known as the better class of 
Germans: no Irish families; desirable as a place of residence be- 
cause of its convenience to the depot and its being part of the city, 
which guarantees improvements. 

Int. 17. What portion of the residents of the neighborhood, if any, 
own the houses they live in? 

Ans. A large majority. 
276 Int. 18. How many dwelling-houses are there within 2,000 
feet of this land? 

Ans. Between 30 and 40. 

Int. 19. How long does it take you to walk from your house to 
the depot at Clarendon Hills? 

Aus. About 6 minutes, because it is descending ground nearly 
every foot of the distance. . - 

Int. 20. In going to the depot at Clarendon Hills by carriage, how 
far is it, and what street or streets would you take to go there? 

Ans. Had I a sick person, unable to walk, I should drive the ear- 
riage by Poplar street to Canterbury St.; thence across the B. & P. 
R. R. to Hyde Park Ave., to Metropolitan Ave.; thence by it a few 
rods to the Clarendon Hills station; but if the person were able to 
walk I should drive down Dale St. to the line of the B. & P. R. R., 
nearly opposite the station: allow the person to disembark.and pass 
through an upright opening in the fence; thence across the track 
to the station, the opening being one of three openings placed there 
by the B. & P. R. R. Co. for the convenience of passengers. 

Int. 21. What street or streets do the people of the neighborhood 
take by carriage to go to the said station to take the cars? 

Ans. As a matter of fact, the present custom is to drive down Dale 
St. and also Metropolitan Ave—which latter nearly joins the 
former at the R. R. line—and allow the parties to disembark 
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and pass through openings in the fence, as indicated in previous 
answer. 


277 Cross-examination by Cuartes 8. Hanks, Esq., of counsel 
for complainant: 


X Int. 22. Were you one of those who petitioned to have this 
fence removed ? 

Ans. I was. 7 

X Int. 23. It is an inconvenience, is it not? 

Ans. It is. 

X Int. 24. Is there any planking across the R. R. track from this 
opening to the station ? 

Ans. No, sir. 

X Int. 25. How many tracks do you have to cross ? 

Aus. Three; but the trains can be seen nearly a mile in one di- 
rection and about } a mile in the other direction. 

X Int. 26. How far from your house is gas used in the city 
limits ? 

Ans. I am uncertain, but quite a number of houses were piped for 
gas when built. 

X Int. 27. State, approximately, the distance. 

Ans. A mile and a quarter. 

X Int. 28. Did Mr. Rogers have the choice of lots on this Page 
subdivision when he purchased the one you referred to? 

Ans. I don’t know. 

X Int. 29. Isn’t it one of the best lots ? 

Ans. Yes, sir; but there are a large number of others equally as 
rood. 

X Int. 1380. Was the gravel you spoke of taken out of the side 
hill? 

Ans. Yes, sir. 


278 (Witness says: I have some additions to make to the 

answer to question in regard to improvements. The B. & 
P. R. R. Co. have been recently petitioned by the residents of Claren- 
don Hill to erect and maintain a shed on the westerly side of the 
tracks for the convenience of passengers, and the lumber for the 
same is now upon the ground.) 


DANIEL ELDREDGE. 
Attest: JOHN G. STETSON, Examiner. 


279 Deposition of George H. Homer. 


Boston, Sept. 11th, 1883. 


Direct examination by Asa CorTrreE Lt, Esq., of counsel for de- 
fendants Hanbury and Rorke: 


Int. 1. What is your name, age, residence, and occupation ? 
Ans. George H. Homer; 41; Roslindale, Mass.; photographer. 
Int. 2. Please state where you live, what street, and how far from 
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the estate known as the Page subdivision and which is shown on 
plan marked “ Exhibit A, Moses.” 

Ans. Corner of Metropolitan Ave. & Poplar St., Roslindale; I 
should think from 8 to 900 feet. 

Int. 3. How long have you lived there? 

Ans. Six years. 

Int. 4. How often for the last six years have you seen the land 
known as Page’s subdivision, and how near have you been to it on 
those occasions ? 

Ans. I have seen it once or twice a week during the last six years 
and I have been across it twenty-five times. 

Int. 5. Please describe the appearance of this land and state es- 
pecially what its condition has been in regard to the land having 
water upon it. 

Ans. The natural depression of the land is toward the brook each 
way and would naturally drain itself. 

Int. 6. Whether or not you have ever at any time seen 
280 _— these lots or any of them covered with water. 
Ans. I never have. 

Int. 7. What knowledge have you and what means of knowledge 
of the value of lands in that neighborhood? I mean in the neigh- 
borhood of Clarendon Hills and Roslindale; state the same fully. 

Ans. Simply from sales and what people ask. I know of one lot 
of land having been sold at 10c. per foot very near this land. 

Int. 8. Do you own the estate where you live; and, if so, how 
long have you owned it? | 

Ans. I do; six years. ' 

Int. 9. Did you buy the estate with the house on it? 

Ans. I did. 

Int. 10. Where is the land situated that you speak of as having 
been sold for 10 ets. per foot ? 

Ans. Near the corner of Charles St. 

Int. 11. Please look at the plan marked “ Exhibit A, Moses,” and, 
directing your attention to the lots marked in blue, will you.state 
what, in your judgment, is the value of said lots per foot, either as a 
whole or as specifying a price for each lot or groups of lots? 


(Objected to.) 


Ans. 6 to eight cents. 

Int. 12. Whether or not there is any difference, and, if any, what, 
in the value of said lots at this time and September of last year— 

i. é. that is, one year ago. 
281 Ans. I should say they were worth fully as much now as 
then. 

Int. 13. Please state whether if any, and, if any, what, improve- 
ments or changes have been made in this neighborhood within the 
last five years affecting the value of these lots. Please state the same 
fully. 

Ans. There have been 6 to § houses built; people have been im- 
proving their places; Cochituate water has been brought into the 
place; fire alarms established; two deliveries of mail matter per 
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day ; post-office box for the collection of letters ; schools just estab- 
lished by the city of Boston ; ladies’ room at the depot at Clarendon 
Hill is being refitted and opened to the public; street lights estab- 
lished by the city ; a general air of thrift and comfort surrounding 
the place. 

Int. 14. What is the general character of this neighborhood and 
what class of people occupy the houses there? 

Ans. Good business men. 

Int. 15. What proportion of the residents there own the houses 
they live in? 

Ans. A large proportion. 

Int. 16. Whether or not there have been any changes in the R.R. 
accommodations at Clarendon Hills; and, if so, what? 

Ans. More trains than ever; lower fares. 

Int. 17. How many houses are there within 2,000 feet of these 

lots ? 
282 Ans. A large proportion of the houses in the neighborhood 
are within 2,000 feet of these lots. 

Int. 18. Please state what class of houses they are—that is, about 
what they cost and what their general appearance is. 

Ans. ‘There has been a house built there recently at a cost of 
$7,000, on Dale St.; comfortable. 

Int. 19. What is about the value of the houses and lots in that 
locality that vou have referred to—I mean the general or average 
value of the estates? 

Ans. 3,500 to 10,000. 

Int. 20. Whether or not this is a popular and desirable locality 
for dwelling-houses, or how otherwise ? 

—. The best within the radius of ten miles of Boston for health. 
That means desirable, I suppose. 


Cross-examination by CHarves S. Hanks, Esq., of counsel for 
complainant: 

X Int. 21. Where is the brook you spoke of? 
—. About the center of the land. 
X Int. 22. How large a tract of country does it drain ? 
Ans. I could not say. 
X Int. 23. What is your means of knowing of the sales you spoke 
of? | | 

Ans. I know by parties buying to build on and by writing to 
parties who have owned land, what their replies have been, when I 
wanted to buy myself. 

X Int. 24. Do I understand that the parties told you the price? 

Ans. Yes, sir. 

GEORGE H. HOMER. 


Attest: JOHN G. STETSON, Evaminer. 
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Deposition of Thomas W. Davis. 


Boston, Sept. 11th, 1883. 


Direct examination by Asa Cotrrett, Esq., of counsel for 
defendants Hanbury and Rorke: 


Int. 1. What is your name, age, residence, and occupation ? 

—. Thomas W. Davis; 54; Boston; city surveyor. 

Int. 2. Please give the grade level or elevation of Dale St. at its 
junction with Poplar St. in West Roxbury. 

Ans. I will give it according to a plan of the laying out of Dale 
St. by the city of Boston. It is about 148 feet above the city base, 
which is an arbitrary line or datum from which all levels are taken 
and which is about mean low water. 

Int. 3. Please give the elevation on said Dale St. at the — 
line between the city of Boston and Hyde Park. 

Ans. About 60 feet. I drop fractions. 

Int. 4. Please give the elevation of Dale street at the angle of the 
bend in said street or as near the center of the bend as you can. 

Ans. About 88 feet. 

Int. 5. Please state the elevation of said street at a point opposite 
the houal of Theodore b. Moses. 

Ans. This plan does not show Mr. Moses’ house, but it is nearly 
opposite the bend before spoken of. It is a little below, I think— 
that is, towards the depot. 

Int. 6. What is the general character of the descent from Poplar 

St. to the Hyde Park line? 
284 Ans. It is generally a regular descent; not quite as steep 
at the bottom of the hill as it is near the top—near Pop- 


lar St. ae 
THOS. W. DAVIS. 
Attest: JOHN G. STETSON, Examiner. 


285 Deposition of Samuel Hitchborn. ° 


Boston, Sept. 11th, 1883. 


Direct examination by Asa Corrre.ti, Esq., of counsel for 
defendants Hanbury and Rorke: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Samuel Hitchborn; 48; Boston; auctioneer and real estate 
broker. 

Int. 2. Whether or not at any time you or the firm to which you 
belonge ‘ have sold at auction lots of land situated at or near the 
corner of Beach and Poplar streets, in West Roxbury, and subdi- 
vided by streets James & Charles. 

Ans. We sold at Clarendon Hill. 

Int. 3. For whom? 

Ans. For Mr. C. J. Page. 

Int. 4. Have you the record of that sale? 
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Ans. Yes, sir. 
Int. 5. Will you state when said sale took place and where? 

Ans. In 1874, in July, and on the premises. 

Int. 6. Will you please state the number of each lot sold, the price 
it brought, and the name of the purchaser ? 

Ans. Lot No. 17, G. W. Wilson, 7} cts. per foot; lot 15, Louis 
Aldrich, 8 cts. per foot; lot 18, Patrick Mesham, 7} cts. p'r foot ; 
lot 19, John Cooper, 8 cts. per foot; lot 20, John Cooper, 8 cts. per 
foot ; lot 14, George H. Wardsworth, 8 cts. per foot; lot number 6, 

C. L. Allen, 9 cts. per foot; lot No. 7, C. L. Allen, 8? ets. per 
286 foot; lot number 2, O. Sharp, 10}; lot 34, Carl Lehnard, 12 

cts. a foot; lot 32, R. H. Kerr, 8? cts. per foot; lot 31, E. O. 
Goodwin, 8} cents per foot ; lot 30, Geo. H. Wardsworth, 8 cents per 
foot; lot 33, George Harris, 9} p’r foot; lot 5, T. Reiley, 8 cents a 
foot ; lot No. (defaced), Dr. Little, 9 cts. per foot; lot 3, E. R. Mer- 
riam, 83 cts. p’r ft.; lot 4, Geo. H. Wardsworth, 73 per ft. 

Int. 7. Please state the terms of sale as fully as you can give 
them. 

Ans. Boston, July 1, 1874.—Conditions of sales of lots of land at 
Clarendon Hills: Twenty-five (25) dollars to be paid at sale; } part of 
the whole purchase-money to be paid on the delivery of the deed ; 
balance can remain on mortgage ; power of sale for three years, at 
7% interest; taxes for the present year to be paid by the purchaser ; 
deed to be ready at the office'of George R. Hitchborn & Co., No. 63 
Court street, on or before 20 days from the date of sale. These terms 
were announced at time of sale. 


Cross-examination by CHaRLEs 8S. Hanks, Esq., of counsel 
for complainant: 


X Int. 8. Will you please state methods which are sometimes 
adopted in Boston and vicinity by which bogus auction sales are 
made of property in order to increase the value of the property ? 

Ans. I don’t see how I can answer such a question as that. 

X Int. 9. Do you think that there are such things as bogus auc- 

tion sales in this vicinity ? 
287 ~~‘ Ans. I think there is property put up and bid in, because 
it does not bring as much as the owner wishes. 

X Int. 10. Were all these lots put up, bid on, and knocked down 
to the parties named above? | 

Ans. They were. 

X Int. 11. Were there any that were not sold—I mean those that 
were advertised for sale ? 

Ans. There were lotes advertised for sale that were not sold. 

X Int. 12. Were all that were offered sold ? 

Ans. I think they were. 

X Int. 13. Are you acquainted with Otto Sharp, a real estate 
man? 

Ans. I am not. 

X Int. 14. Do you remember who the O. Sharp was whom you 
spoke of as one of the buyers? 

Ans. I do not. 
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X Int. 15. From your own personal knowledge, do you know 
whether any or all these sales were bona fide sales? 

Ans. Mr. Page drew the deeds. I had nothing to do with the 
papers. 

X Int. 16. What Mr. Page ? 

Ans. C. J. Page. 

X Int. 17. He is connected with the Metropolitan Land Co., is he 
not? 

Ans. I don’t know. He owned this land. 

X Int. 18. Who was the auctioneer at these sales ? 

Ans. My father sold and I kept the account. 

SAM’L HITCHBORN. 


Attest: JOHN G. STETSON, Examiner. 


288 Deposition of Albert Gates, Jr. 
Boston, Sept. 12, 1883. 


Direct examination by Asa CorTrre.t, Esq., of counsel for 
defendants Hanbury and Rorke: 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. Albert Gates, Jr.; 87; Boston; real estate & mortgage broker 
and insurance agent. 

Int. 2. How long have you been engaged in the business of real 
estate broker and where is your office and how long has it been where 
it is now ? 

Ans. I went in business for myself Oct., 1872. My office is 40 
Water St., Simmons building, Boston. I think since 1873 or 1874 
that I have been in the building. 

Int. 8. Where have the properties been Jocated principally which 
you have handled as broker or otherwise during this period ? 

Ans. Boston and vicinity. 

Int. 4. Please examine plan marked Exhibit A, Moses, and say 
whether you are acquainted with the premises thereon shown; and, 
if yea, for how long? 

Aas. Iam; since 18793. 

Int. 5. Please direct your attention to the lots designated by blue 
coloring and state the value of said lots. 

Ans. I am not prepared to state the value of the lots. I can state 

what I sold them for in exchange May Ist, 1875. In exchange 
289 ~—I sold 210,000 feet, which is the exact property, excepting one 
lot, for 10 cts a foot. 

Int. 6. Who was at that time the owner of said land, and with 
whom was the exchange made ? 

Ans. Charles J. and James H. Page were the owners; Harvey A. 
and George O. Whiting the purchasers. 

Int. 7. Whether or not you have had any other transactions in 
regard to this land; and, if yea, what, and when, and at what price 
was it sold, if it was sold. 

Ans. Well, I negotiated a mortgage upon these lots. There was 
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an auction sale, or advertised to be sold, in which I took a part, but 
no sales were made. 

Int. 8. Whether or not you acted as broker in any other sale or 
exchange of this land; and, if yea, state all the facts in regard 
thereto. 

Ans. July 29th, 1876, I sold it in exchange to Mrs. Hanbury for 
about $13,000. 

Int. 9. Who was the other party ? 

Ans. Harvey A. and Geo. O. Whiting. 

Int. 10. What, if any other, experience as broker you have had 
with other property in the vicinity of the property above referred to. 

Ans. July 1, 1873, I sold, in exchange for the Pages, 122,889 feet 
on the other side of Beach St., to John Cooper, for 16 ets. a foot, he 
mortgaging back to said Pages said land for about 10 cts. per 

foot. 
290 Int. 11. Whether or not you have sold, exchanged, or 
mortgaged, as broker, any other lands in that vicinity. 

Ans. I sold lot, I think, 65 on Beach St., containing 6,000 feet, for 
$375 dollars cash. 


Cross-examination by CuarueEs 8. Hanks, Esq., of counsel for 
complainant : 


X Int.12. Do you keep books, memoranda, or papers showing the 
terms of your different negotiations; and, if so, are they at your 
office ? 

Ans. I think I have preserved some of the brokers’ agreements 
concerning the above-mentioned transactions; others I have none. 
I don’t keep a set of books. ‘The agreements show the transactions. 

X Int. 13. In reference to testimony that you have given this 
morning, is it from memory or from these agreements ? 

Ans. From both. 

X Int. 14. Is the memorandum from which you have refreshed 
your memory original entries ? 

Ans. No, sir. 

X Int. 15. When did you first meet Mrs. Hanbury in business 
transactions ? 

Ans. I think within a year before the sale; July, 1876 

X Int. 16. What was your business with her then? 


(Objected to.) 


291 Ans. I was asked by a mutual friend to call at her house 
in Cambridge—introduce myself—in reference to taking her 
estate in Cambridge for sale, 21 Forest St., corner of Oxford St. 

X Int. 19. Did you earry through negotiations by which Mrs. 
Hanbury became the possessor of the Page subdivision in exchange 
for this Cambridge property ? 

Ans. Yes, sir. 

X Int. 18. Was this property in Cambridge incumbered ? 

Ans. The real estate was. 

X Int. 19. How much was the incumbrance? 

Ans. $6,000. 
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X Int. 20. Were the lots which she took in exchange free of en- 
cum brances ? 

Ans. They were. 

X Int 21. Did you act for Mrs. Hanbury or have control of this 
Page subdivision after this exchange ? 

Ans. Yes, 

X Int. 22. Aside from negotiating the mortgage, was the property 
in your hands? 

Ans. I have no recollection of its being so, except the auction sale 
referred to. 

X Int. 23. Was-the first attempt made to sell this property by 
Mrs. Hanbury at the time of this auction sale? 

Ans. Well, I don’t know. 

X Int. 24. Do you know of the property being in the hands of 
any broker before this auction sale” 

Ans. Not that I have the least remembrance of. 
292 — Int. 25. When did she come to you in reference to this 
auction sale? 

Ans. I should say within a month or two before it was advertised. 

X Int. 26. Did you manage this sale? 

Ans. I was associated with the auctioneer as regards this special 
sale. 

X Int. 27. How was it advertised ? 

Ans. In the newspapers and by posters. 

X Int. 28. Was it properly advertised ? 

—. I should say yes. 

X Int. 29. What were the conditions of the sale? 

Ans. I don’t remember. 

X Int. 30. Was the rate to be absolute ? 

Ans. I don’t know. 

X Int. 31. What papers was this sale advertised in ? 

Ans. I don’t remember. I think the Herald was one. 

X Int. 32. Were you present at the sale? 

Ans. I was. | 

X Int. 33. How many of the lots were offered ? 

Ans. I don’t remember. 

X Int. 34. Were there many people at the sale ? 

Ans. Considering the dullness of land sales, we thought we had a 
fair number present. 

X Int. 35. For how long did your management of this property 
last after this sale ? 

Ans. To the best of my recollection, it ended about that time. 

X Int. 36. Was the Page subdivision unincumbered at the time 
of this sale? 

Ans. I think the $800 mortgage remained still unpaid, but 


293 was overdue, and arrangements had been made with the 


mortgagee in case a sale should be made. 
X Int. 37. Was you agent of the Page sale which you spoke of 
above as being connected with—I mean the Page sale to Whiting? 
Ans. I was. 
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X Int. 38. Was it a sale for money or an exchange ; and, if an ex- 
change, what? 

Ans. It was an exchange for hotel property in New Hampshire. 

X Int. 59. Was the property taken in exchange unincumbered ? 

Ans. I don’t remember. | 

X Int. 40. Do you know what connection Mr. Page had with the 
Metropolitan Land Co.; was he its treasurer ? 

Ans. 1 think he is now, but never knew he was then. 

X Int. 41. Will you please produce the posters & the advertise- 
ment which you put into the newspapers of this sale which you con- 
ducted for Mrs. Hanbury? 

Ans. I think the auctioneer has them. The only way I could 
produce the advertisements would be to go to the newspaper office 
and get them. I will try to find one of the posters and produce it. 


Direct examination resumed: 


—. What other property, if any, was conveyed by Mrs. Hanbury 
to the Whitings, in the transactions which you referred to, besides 
the house and lot corner of Forest & Oxford St.? 


(Objected to.) 


Ans. As I remember it, most of the furniture and carpets in said 
house, piano, and carriage. 
A. GATES, Jr. 
Attest: JOHN G. STETSON, Examiner. 


294 Deposition of Samuel F. Rugg. 


Boston, Sept. 12th, 1883. 
Direct examination by AsA CorrreELL, Esq., of counsel for 
defendants Hanbury and Rorke: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Samuel F. Rugg; 49; Cambridge; auctioneer and real es- 
tate agent. I have an office in Boston also. 

Int. 2. Are you a¢quainted with Mrs. Anna Hanbury; and, if 
yea, when did you make her acquaintance ? 

Ans. I think it was in the early summer of 1874 or 1875. 

Int. 3. Whether or not you had any business transactions with 
her at or about that time; and, if yea, then state what they were. 


(Objected to.) 


Ans. I sold Mrs. Hanbury a house at the corner of Forest & Ox- 
ford streets—21 Forest, cor. of Oxford—in Cambridge. 

X Int. 4. Who was the owner of said house, and for whom did you 
act in the transaction ? 

Ans. Mr. William Frost was the owner, and Mrs. Hanbury wanted 
a house. I introduced her to Mr. Frost. We went together and 
looked at the house. It was purchased by Mrs. Hanbury, and Mr. 
Frost paid me a commission for selling. 

Int. 5. Do you know, and, if so, state, the price she paid for said 
estate. 
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295 Ans. $11,000. She bought it subject to a mortgage of 
$6,000. She was to pay $5,000 in cash, and I was present 
when it was paid; I think 1t was in money. 

Int. 6. How near did you live to this estate and how often did 
you see it after the sale, while Mrs. Hanbury occupied it? 

Ans. Five minutes’ walk. Very frequently. I think it was two 
years re Hanbury lived there. 

Int. 7. Whether or not Mrs. Hanbury made improvements upon 
said wsiaie: and, if any, state what. 

Ans. She raised the ‘grade very extensively; planted trees and 
changed the outward appearance very materially, at quite an ex- 
pense. She made changes inside, and spent a great deal of money 
on the place, in furnishing and otherwise. 

Int. 8. Can you mention any other specific improvements or 
changes she made on the land or house or interior of the house? 

Ans. I should say I had answered that in the previous question. 

Int. 9. I will direct your attention to the furnace and cellar. 

Ans. Now that my memory is refreshed, | think she had trouble 
with the furnace; I think she had a new one put in. 

Int. 10. I direct your attention to the matter of walks, cess-pool, 
and the size and character of the trees and shrubs she had put upon 

the premises. 
296 Ans. New sidewalks were put down; edge stones were reset ; 
concrete waiks inside; the drainage was overhauled thor- 
oughly, and the cess-pools and water closets and the whole system 
of drainage was improved, and the shrubs and trees she put out 
were extraordinary. She contemplated buying a lot of land cov- 
ered with a forest of trees, opposite, for the children to play in. 

Int. 11. Whether or not the priee she paid for said estate was a 
reasonable one. 

Ans. I should say it was 

Int. 12. What was this estate taxed for, if you know, for the years 


‘1875 and 1876? 


(Objected to.) Z 


Ans. $10,500, by the assessors’ books at Cambridge. 

Int. 15. To what amount, according to your best judgment, did 
Mrs. Hanbury increase the value of the estate during the two years 
she owned and occupied it? 

Ans. She spent $4,000 upon the place, | should say—$4,000 or 
more, barring the furniture. I am talking of the real estate. 

Int. 14. What do you know in regard to the furniture that was in 
her house at the time she exchanged the house and furniture to the 
W hitings ? 

(Objected to.) 


Ans. It was very nice furniture. That takes in everything—cur- 

tains, lambrequins, all the paraphanalia of the house—very rich 
damasks; carpets were very rich 

297 Int. 15. As auctioneer, whether or not you have had ex- 


128 LOUIS B. SHIELDS, ADM’R, &C., VS. 


perience in selling furniture and household goods;. and, if so, to 
what extent. 


(Objected to.) 


Ans. I have sold ever since I have been an auctioneer, for 10 
years. I have sold a good deal. 

Int. 16. What, according to your best judgment, was the value of 
the furniture in said house at the time of said exchange? 


: (Objected to.) 


Ans. I should not put it at less than 4,000. I guess it cost more 
than that. I should put it more rather than less. 


Cross-examination by CHarves S. Hanks, Esq., of counsel 
for complainant: 


X Int. 17. Did you ever see Mrs. Hanbury’s husband ? 

Ans. I have. 

X Int. 18. Was he in any way connected with any of these trans- 
actions spoken of in the direct examination ? 

Ans. Not as I know of. 

X Int. 19. Did you ever see him at this house? 

Ans. I have. I think he lived there when he was at home. 

X Int. 20. Didn’t property in Cambridge decrease in value after 
the time of purchase ? 


(Objected to.) 


Ans. Not immediately. It weakened. 
X Int. 21. Wasn’t there a decrease in two years from the date of 
purchase ? 
298 Ans. Some. 
— Int. 22. Do you know how long the mortgage ran? 

Ans. I do not. 

X Int. 23. Of your own personal knowledge, did you know at that 
time of the financial standing of Mrs. Hanbury ? 

Ans. I did not. 

X Int. 24. Have you had any business relation or personal knowl- 
edge of her since she sold the house in Cambridge ? 

Ans. No business relations. 

X Int. 25. Have you known anything about her since? 

Ans. Not from personal knowledge. 

X Int. 26. In this vicinity is five or six per cent. a good rate of 
interest to pay on money borrowed on mortgage on lands worth 
double the face of the mortgage? 

Ans. It is hard to negotiate loans on unimproved property at 
that rate. On property that is improved it is a very fair rate of 
interest. 


SAMUEL F. RUGG. 


Attest: JOHN G. STETSON, Examiner. 
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299 Deposition of Edmund A. Macdonald. 


Boston, Sept. 12th, 1883. 


Direct examination by Asa Corrrett, Esq., of counsel for de- 
fendants Hanbury and Rorke: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Edmund A. Macdonald; 41; Metropolitan Ave., Roslindale ; 
{ am paymaster of Suffolk county. 

Int. 2. How long have you resided on Metropolitan Ave, and how 
far is it from your house to the corner of Beach and Poplar Sts. ? 

Ans. I have resided continuously for the last seven years, and 
before that, with the exception of one year, I had lived two years. 
The distance is about 625 feet from my house to the corner of Pop- 
lar St. and Metropolitan Ave., and from that point to the corner of 
Beach & Poplar St. about 700 feet at right angle. 

Int. 3. What means have you had of knowing the prices of land 
in that neighborhood ? 

Ans. I have been in attendance at auction sales and have ex- 
changed views with neighbors in reference to their ideas of values. 

Int. 4. Whether or not during the period you have mentioned you 
have known of the sales in the neighborhood and the prices paid for 
land when it has been sold at private sale. 

Ans. No; I have no recollection of private sales. 

Int. 5. I do not ask you to state the prices at such sales, but 
300 only whether you knew the prices at the time such sales were 
made or any of such sales. 

Ans. I only knew of the current report of the price of such sales 
as given by my neighbors. I had no knowledge of my own. 

Int. 6. Basing your judgment upon the facts set forth in your 
three last answers, what, in your judgment, is the value of the lots 
of land marked in blue in the plan shown you, designated as “ Ex- 
hibit A, Moses?” 


(Objected to.) 
Ans. I should say from 6 to 12 cts. per foot. 


Cross-examination by Cuarves 8S. HAnks, Esq., of counsel for 
complainant: 


X Int. 7. Have you attended any auction sales of this Page sub- 
division ? 

Ans. I have not. 

X Int. 8. Are you acquainted with the topography of this tract ? 

Ans. I am. | 

X Int. 9. Is there not a culvert under Beach St. which drains a 
large territory to the south ? 

Ans. There is an old culvert there. My impression is that it is 
not in use. 

X Int. 10. Is there a culvert under Poplar St. draining toward the 
east ? 
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Ans. I think there is, but that too is clogged. It has not been 


used for two or three years or more. 
EDMUND A. MACDONALD. 


Attest: JOHN G. STETSON, Examiner. 


301 Deposition of Albert Howe. 
Boston, Sept. 12, 1883. 
Direct examination by Asa CorTrReLtL, Esq., of counsel for 
def’ts Hanbury and Rorke: 

Int. 1. Please state your name, age, residence, and occupation. 

Ans. Albert Howe: 69; Boston; auctioneer. 

Int. 2. Where is your place of business, and how long have you 
been an auctioneer ? 

Ans. My place of business is Brighton; I have been an auctioneer 
49 y’rs. 

Int. 3. How long has your place of business been in Brighton, and 
what kinds of property have you been in the habit of selling? 

Ans. I have been in Brighton since the 10th day of Oct., 1842; 
that would be 40 years. I have been in the habit of selling all 
kinds. I have sold a good deal of real estate. 

Int. 4. Do you know the locality known as Clarendon Hills, and 
whether you are acquainted with the value of land in that neigh- 
borhood ? 

Ans. I do know the locality, and I am acquainted with the value 
of property there? 

Int. 5. Please examine the plan marked “ Exhibit A, Moses,” and 
direct your attention to the lots marked in blue, and state the value 
of said lots per foot. 

Ans. I offered these lots for sale June 26,1879. That was the 

date we made the sale, I think. I had on these lots, No. 69 
302 & No. 73 on the plan, 3 & 4 cents bid, and we bid them in at 
five. 

Int. 6. Will you now state if the fair value of these lots, 69 & 73, 
and also the other lots on said plan that are colored in blue? 


(Objected to.) 

Ans. Those four there, 77, 78, 79, & 80,I was offered 4 cents a 
foot for the land, so as to take the gravel off. We stopped the sale 
then. The price was not satisfactory to Mrs. Hanbury at the time. 

Int. 7. Do you mean you had bid at the sale four cents per foot 
for the lend, gravel and all, or 4 cts. per foot for the gravel on the 
lots, to be taken off and the land to be left ” 

—. No; the bid was for the land. The man wontel it for the 
gravel. 

Int. 8. Please state what, in your opinion, is the fair value of lots 
69 and 73 and 77, 78, 79, and 80 at the present time. 

Ans. I should say five cents a foot for those. 

Int. 9. Now, directing your attention to the other lots on said 
plan marked in blue, and state what, in your opinion, is their fair 
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value at this time; and if it was different one year ago, then state 
also what they were worth then. 

Ans. Lots 55, 56, 58, 60, 68, 39, 40, 41, 45, & 47 are worth 3 cents 

per foot. Yes, sir; they were worth more a year ago. No. 
3803 35 is worth § cts. per foot. It was worth that sum a year 

ago. No.1 is worth ten cents per foot. I was offered 6 cts. 
to start it at Mrs. Hanbury’s auction, and she refused it. Lots 27, 
28, and 29, and 23 and 24 are not worth so much. ‘They are worth 
6 cts. per foot. The remaining four, Nos. 8, 9, 12, and 13, are worth 
8 cts. per foot. 

Int. 10. What do you know, if anything, and state your source of 
knowledge, of the value of gravel such as is on these lots in that 
locality. | 

Ans. It is worth 15 ets. a load, because.I have sold it for*hat and 
bought it for that. 


(Objected to.) 


Int. 11. Deseribe this gravel—state what kind of gravel it is, if 
you know. ' 


(Objected to.) 
Ans. It is very good gravel for roads. 


Cross-examination by Cuartes S. Hanks, Esq., of counsel for 
complainant: 


X Int. 12. Why do you say, in answer to question 9, that certain 
of the lots have decreased in value within a year? 

Ans. There has not been quite so much demand for building lots. 

X Int. 18. Wouldn’t that effect all the lots? 

Ans. It would notsomuch. Alongon Beach St. are fine building 
lots. 

X Int. 14. Do you consider that there have been many im- 
304 provements in this locality to affect the value of the land 
within a year, or would the prices remain about the same? 

Ans. As far as the improvements — there has been only a clfapel 
built. I should think the prices would remain about the same. 

X Int. 15. What were the conditions of sale of Mrs. Hanbury’s 
auction ? 

Ans. I can’t remember, unless I look at my book, whether it was 
one-third cash or } cash. 

(Adjourned.) 

Sept. 137TH, 1883. 

(Mr. Howe came in at 10.30 and desired to make the following 
correction before the cross-examination was continued, and says: 
The value of the lots was 5 ets. per foot, and they wanted to start 
them at 3 cts., and we stopped the sale. I refer to lots 55, 56, 58, 
60, 63, 39, 40, 41, 45, and 47, as given in answer to interrogatory 9 
of the direct examination.) 

X Int. 16. Who do you mean when you say we stopped the sale? 
Ans. Well, Mrs. Hanbury had the controlling power. 
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X Int. 17. Was Mr. Gates interested ? 

Ans. He was interested as far as getting me to sell it. 

X Int. 18. Did he have anything to say in regard — stopping the 
sale, or in any way consulted you? 

Ans. I think he did not. 

X Int. 19. Was this to be a positive sale? 
305 Ans. That is what Mr. Gates told me it would be. 

X Int. 20. Do you understand, then, that the land was to be 
sold to the highest bidder? 

Ans. I understood it so from Mr. Gates when I first advertised it. 

X Int. 21. Was it advertised so? 

Ans. It was. 

X Int. 22. Did Mr. Gates have the charge of the sale? 

Ans. Pill I took hold of it. I was the auctioneer. 

X Int. 23. In getting up this sale did you or Mr. Gates or. Mrs. 
Hanbury get up the advertisements and posters—I mean do the ad- 
vertising ? 

Ans. I generally write the advertisement myself and then show it 
to the party. 

X Int. 24. Did you show this advertisement to Mrs. Hanbury or 
Mr. Gates ? 

Ans. I think I did. 

X Int. 25. Was it well advertised ? 

Ans. It was. 

X Int. 26. Was the day good ? 

Ans. It was. 

X Int. 27. Was there a good attendance ? 

Ans. There was. 

X Int. 28. Did you, as auctioneer, have a book-keeper to keep the 
accounts of the sales and take in the money ? 

Ans. I did m case there was any money taken. 
306 X Int. 29. Who was to attend to that part of the business ? 
Ans. Mr. Scates. 

X Int. 30. Did you have any person present to bid in? 

Ans. I did not. | 

X Int. 31. Did you think any one did? 
gga I think there was a lady bid in one lot and we stopped the 
sale 

X Int. 32. In question five you say three and four cents were bid 
and we bid them in at five. Was it Mrs. Hanbury in person or 
was it some one for her ? 

Ans. The lady, as I understood, bid them in for Mrs. Hanbury and 
we stopped the sale. 

X Int. 33. Do you know how many persons were present for the 
purpose of bidding in Mrs. Hanbury’s interest? 

Ans. I don’t think there was more than one. 


X Int. 34. Do you know that there was not more than one? 
Ans. I do. 


X Int.-35. How do you know it? 


; aga I only know it by Mrs. Hanbury’s conversation with this 
acy 
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X Int. 36. Was Albert Gates, Jr., present? 

Ans. He was. 

X Int. 37. Do you know whether he had any one present and 
how many to bid in Mrs. Hanbury’s interest ? 

Ans. I don’t think he had any. 

X Int. 38. How do you know? 

Ans. I think he had no one. 
007 X Int. 39. Do you know whether Albert Gates, Jr., ever 
has bidders on puffers in auctions sales which he manages, 


(Objected to.) 


Ans. Not when I attended. 

X Int. 40. Why should he have told you that he did not have by- 
bidders or puffers at this auction ? 

Ans. He expressed it at the sale. He said he had no by-bidders 
after I read the notice of the sale. 

X Int. 41. What means, if any, have you of knowing whether 
there were any bona fide offers to start the sale? I mean of your 
own personal knowledge. 

Ans. There were some perfect strangers who, after we had stopped 
the sale, offered to start some certain lots for less price than I had 
announced that Mrs. Hanbury would allow, and she refused to go 
on with the sale. 

X Int. 42. Do you mean that they were strangers to you? 

Ans. They were strangers. 

X Int. 48. You don’t know, then, that they were not friends of 
Mrs. Hanbury or Mr. Gates? 

Ans. Mrs. Hanbury and Mr. Gates said that they did not know 
them. 

X Int. 44. Did Mrs. Hanbury tell you then and there that if there 
was any sale or money paid to keep it and give it to her? 

Ans. She did. 

X Int. 45. Did you, of your own knowledge, then and there think 
that she had good reason to make such request? 

Ans. I did. 
308 X Int. 46. What was the reason ? 
Ans. Mr. Gates was a little sick. 
X Int. 47. What was the matter with him? 


(Objected to.) 
Ans. He complained of a sick headache. 


X Int. 48. Did you on your return say that Mr. Gates was dis- 
gracefully drunk, and that Mrs. Hanbury felt very bad about it? 


(Objected to.) | 


Ans. No; I did not say he was disgracefully drunk, but a little 
mite under the weather, as we call it; not disgracefully. 
X Int. 49. Did you get your commission then and there? 


(Objected to.) 


Ans. I did not. Have you ever received it ? 
X Int. 50. Have you ever received it? 
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Ans. I have received part. 

X Int. 51. How long have you been waiting for your pay? 
Ans. I got some of it on the day of sale. 

X Int. 52. When did you receive any more of your pay? 


(Objected to.) 


Ans. About a week ago, | think. 
X Int. 53. How much does she owe you ? 


(Objected to.) 


Ans. She owes me a balance of $36.50. 
X Int. 54. How much was paid you last week? 


(Objected to.) 


Ans. Twenty-five dollars. 
X Int. 55. Have you any security for what is owed you? 


(Objected to.) 


Ans. No, sir. 
309 X Int. 56. Do you know of Mrs. Hanbury’s financial stand- 
ing now or then? 


(Objected to.) 


Ans. I do not. 

X Int. 57. Are these lots of the Page subdivision all good build- 
ing lots ? 

Ans. Yes; they are all good building lots. 

X Int. 58. How near are they to a city sewer ? 

Ans. Really I can’t say. 

X Int. 59. How near are they to dwellings where gas is used ? 

Ans. I don’t know whether they have got the gas up there now or 
not; I have not been up there for two years. 

X Int. 60. W hat, in your opinion, is the elevation on the front 
line, also on the rear line, above the grade of the street, on the steep- 
est lots of this Page subdivision, marked in blue on “ Exhibit A, 
Moses?” And specify. 

Ans. Lot- 80 and 79 & 78 & 77 are very high lots; 73 is a good, 
high lot; 69 also. I don’t knowas I can say how much higher lots 
23 and 24 are than Poplar St.; it is some higher; I would rather 
not give the elevation ; if I was there I could tell. 

X Int. 61. Are you sufficiently acquainted with this Page subdi- 
vision and the lands adjoining southerly and westerly to state the 
slope and which way the flow of surface water would be—whether 

onto this subdivision or off from it? Specify generally. 
310 Ans. I would rather say that [ was not well enough ac- 
quainted with it now to say without looking at it. 

X Int. 62. Are you sufficiently acquainted with the drains, 
ditches, bridges, culverts, &c., to know where they are situated ‘ ? 
And, if so, specify. 

Ans. I am not. 
X Int. 63. How far from this Page subdivision is Clarendon Hill 
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station, and is there a strai-t and unobstructed street leading there? 
Please give the name of the street. 

Ans. I don’t know the name of the street leading down to it. If 
they have not moved the depot since I was there it is about 3 or 4 
minutes’ walk down to it. I think that the R. R. put up a fence to 
stop carriages from crossing the track. Foot passengers could go 
there to take the cars. 

X Int. 64. Did you ever see or know about Mrs. Hanbury’s house 
in Cambridge? 

Ans. I did. 

X Int. 65. Do you know from Mrs. Hanbury whether Mr. Gates 
effected that exchange as a broker for Whiting, and that for his 
services he received one of the lots as commission—that is, Whiting 
had 28 lots from Page, and 27 were exchanged to Mrs. Hanbury, 


and Gates received one? ° 
Ans. I never knew anything of it. 
311 X Int. 66. Is the circular which I now produce, marked 


“ Exhibit E,” one of the posters used to advertise Mrs. Han- 
bury’s auction sale? 
Ans. Yes, sir. 


“Exuisit BE.” J. G. 8., Ex’r. 


Positive great sale at auction of 28 valuable house lots at Clarendon 
Hills, situated on Poplar, Beech, James, & Charles Sts. 


Will positively be sold to the highest bidder at public auction on 
Thursday, June 26, 1879, at 4 o’clock p. m., on the premises, 28 
house lots, containing from 6,000 to 10,000 feet each, situated as 
above, about 5 minutes’ walk from the Clarendon Hills station, on 
the Boston & Providence railroad, near the residences of Albert 
Hastings, T. B. Moses, Esqs., in the best of neighborhoods, affording 
opportunities to those in search of moderate cost homes to secure 
them at the lowest possible price, as this land will be sold without 
regard to former prices of lots included in this plan, which have 
been sold at 20 cents per foot. 

The owner, a resident of another State, has determined to sell, 
and no one can afford to neglect to give this sale their attention. 

Free tickets to the sale will be furnished, and plan may be ex- 
amined and full particulars had at office of Albert Gates, Jr., 40 

Water street, Boston. 
312 $25 required of purchaser on each lot at time of sale. 
Trains leave Boston & Providénce station, Boston, at 1.15, 
2.10, and 2.40 for the sale. 

Clarendon Hills, June 12, 1879. 

ALBERT HOWE & CO., 


Auctioneers. 


X Int. 67. Was the advertisement which was placed in the news- 
papers the same? 
Ans. It was, except that the advertisement in the newspapers con- 
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tained this additional sentence: “The grass upon the several lots 
will also be sold for cash.” 

— Int. 68. Do you know Minor N. Knowlton; and, if yea, when 
and where did you make his acquaintance ? 

Ans. He came to my house about a week ago; I have forgotten 


the date. | 
— Int. 69. Did you know him before that, and what was the ob- > 


ject of his visit there? 
Ans. I did not know him before that. He asked me some ques- 


tions about the land. 

— Int. 70. Whether or not you have seen him during your ex- 
amination as a witness; and, if so, where was he and what was he 
doing ? : 

Objected to. _ 

Ans. He was sitting here and writing. 


ALBERT HOWE. 
Attest: JOHN G. STETSON, Examiner. 


313 Boston, Sept. 13, 1883. 


The witness, Albert Howe, having produced the circular : 
issued for Mrs. Hanbury’s auction sale, referred to in this testimony 
and marked Exhibit E, and having testified as to the advertisements 
in the newspapers, it is agreed by the parties that Albert Gates, Jr., 
need not produce the same or be required to further testify as to this 


matter. 
Attest : JOHN G. STETSON, Examiner. 
314 Deposition of Russell A. Ballou. | 


Boston, September 14, 1883. 


Direct examination by Asa CoTrrRE LL, Esq.,of counsel for de- 
fendants Hanbury and Rorke: 


Int. 1. What is your name, age, residence, and occupation. 

Ans. Russell A. Ballou; 56; Newton Centre. I have lived in 
Boston until recently for the last 20 years. I ama dealer in real 
‘estate and editor of the New England Real Estate Journal. 

Int. 2. For iow long have you been a dealer in real estate, and 
where have your vperations principally been, and what has been the 
extent of your dealings? State generally. 

Ans. About 18 years; principally in Boston; to a large extent, 
probably a million dollars, a large part in unimproved land. 

Int. 3. Have you any knowledge, and, if any, what,in regard to 
the taxation of vacant and unimproved lands in the city of Boston 
having relation to the price at which such lands are held and sold 
when they are sold? If you have such knowledge state all you 
know in relation thereto. 


(Objected to.) 
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Ans. I have some knowledge of the subject according to my 
experience and observation. Unimproved lands are generally 
bought and sold at prices considerably above the assessors’ valuation 
at the time. I have bought and sold unimproved land prices vary- 
ing from 50% to 4 or 500% above the assessors’ valuation of the 

property for that year. 
315 Int. 4. Whether or not you can state instances of sales or 
instances of mortgaging unimproved vacant lands in the city 
of Boston in which there were variances between such considerations 
and the assessors’ valuation. 


(Objected to.) 


Ans. I can state some. I could state many by taking time to go 
to the records. I bought a portion of the Worthington estate in 
Boston for 6} cts. a foot, which at the time was taxed for the most 
part as farm land, at about 100 dollars an acre. I was knowing to 
a purchase of a piece of land at what is called the calf pasture, in 
Dorchester, which the same year was mortgaged, to secure a cash 
loan, for several times the taxed valuation. I should say not less 
than 4 or 5 times this present year I signed a release of land on 
Beacon St., in the Back Bay, which was taxed at from 24 to 27 cts. 
per foot and sold at cash sale for over 40 cts. per foot, the valuation 
for taxation being that of the present year. 


Cross-examination by CHARLEs S. Hanks, Esq., of counsel for 
complainant: 


X Int. 5. Do you know the prices of outlying and unimproved 
lands was very much higher 8 or 10 years ago than at present in 
the vicinity of Clarendon Hills? 

Ans. I had no transactions there and had no personal knowledge 

of values then or now. 
316 X Int. 6. Is it not a custom of the assessors of Boston to 
place any lot or separate piece of land at a minimum price 
of a hundred dollars as assessed to avoid fractions in the eqm- 
putation of taxes in cases where the values are much less? 

Ans. I have no knowledge of the custom of the assessors in that 
regard. If they should assess my property in that way I should 
complain of it. 

X Int. 7. On what grounds? | 

Ans. On the ground of overvaluation for mere arithmetical con- 
venience. | 

X Int. 8. Do you understand or do you believe that the assessors 
do have a minimum price of $100 in taxing any lot or piece of 
land? 

Ans. I do not know that they do or do not, but believe they 
would not lump land in that way, regardless of actual value. I 
understand their rule is to tax no property above what they con- 
sider its actual value. 

X Int. 9. Then, in the cases you have referred to above, where 
the property sold for much more than the valuation of the assessors, 
the assessors were simply in error in their estimation of the value? 
18—380 : 
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Ans. Perhaps not. Assessors look backward more than forward, 
and feel that they have no right to consider to much extent the 
effect of changes that may take place but have not taken place. 
They fix a valuation based on well-known facts, and feel that they 
have not a right to consider plans contemplated by private parties, 


but not yet acted upon. 
RUSSELL A. BALLOU. 
Attest: JOHN G. STETSON, Examiner. 


317 Evidence for complainant in reply, taken pursuant to the 
sixty-seventh rule of the Supreme Court of the United States 
in equity, as amended, before me, Jolin G. Stetson, examiner. 


Present: Charles S. Hanks, Esq., of counsel for complainant; Asa 
Cottrell, Esq., of counsel for defendants, Anna Hanbury and Michael 
Andrew Rorke; Miner N. Knowlton, one of the defendants. 


Deposition of Charles F. Loring. 
Boston, Sept. 21st, 1883. 


Direct examination by CHaries 8. Hanks, of counsel for 
complainant: 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. Charles F. Loring; : 31: Boston. Mass.; lawyer. 

Int. 2. Are you a member of the Suffolk bar; and, if so, for how 
long? 

Ans. I am; eight years. 

Int. 8. What is the name of your firm? 

Ans. Moulton, Loring & Loring. 

Int. 4. Is ita part of your business to examine titles, look up ree- 
ords, and perform the usual duties of a conveyance- ? 

Ans. It is. 

Int. 5. Do you do conveyancing other than what comes from your 
clients ? 

Ans. Not conveyancing. I have examined titles for other lawyers. 

Int. 6. Will you please state, in your own way, certain examina- 
tions of the records of the registry of deeds of Suflolk Co. which you 

were required to make by me? 
318 Ans. I was requested to examine the records and see what 
conveyances, if any, had been made by Charles J. Paige or 

Page, C. J. Paige or Page, James H. Paige, Page, or J. H. Paige or 
Page, to the following parties: G. W. Wilson, Louis Aldrich, Patrick 
Mehan, John Cooper, George H. Wardsworth, C. L. Allen, O. Sharp, 
Carl Lehnard, R. H. Kerr, E. O. Goodwin, Geo. Haine, T. Reilly, 
Dr. Little, & E.R. Merriam, between 1872, — day, inclusive, and 
the present. I found no conveyance to G. W. Wilson, none to Louis 
Aldrich, none to Jolin Cooper, none to Patrick Mehan, none to Geo. 
H. Wardsworth, but to Gordon H. Wardsworth lot No. 5, on Beech 
St., bounded northeasterly on said Beach St., instead of southwest- 
erly on Beach St., as should be the fact if the lot is on plan used in 
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the examination. That conveyance is in Book 1203, page 214. The 
other conveyances between the parties are assignments of mortgages 
recorded as follows: Book 1230, page 64; Book 1231, page 45; Book 
1230, page 64. I also found conveyances to C. L. Allen of land on 
Boylston St. Conveyances are recorded as follows: Book 1205, 
page 151; Book 1205, page 155; Book 1205, page 157. I find none 
of these lots mentioned in these convevances on plan marked “ Ex- 
hibit A, Moses.” The conveyance to O. Sharp, an assignment of a 
mortgage, B’k 1244, p. 32. I find no conveyance to Carl Lehnard, 
but to Carl Lihnart convevance of lot No. 34 on this plan—that is, 
Exhibit A, Moses, B’k 1223, p. 129; to R. H. Kerr lot No. 52 on 

said plan, B’k 1228, p. 88, and I find a mortgage back to the 
319  grantors, B’k 1223, p. 102. The consideration in the deed 

was $525; the consideration of the mortgage was $393.75; 
to EK. O. Goodwin lot No. 31 on said plan, B’k 1223, p. 103; to Geo. 
Haines, nothing; to T. Reilly, conveyance of Jand on Beach St., 
Clarendon Hills, lot No. 5, plan of E. N. Hucke’s estate, plan dated 
May 22, 1872, but said plan is recorded with Norfolk deeds, and I 
have not examined it, but the description in the deed reads: Bounded 
southwesterly on Beach St. It may be a lot described in this plan 
or it may be further up Beach St. This conveyance may be found 
in B’k 1222, p. 66. I find no conveyance to any Little within the 
specified time from these grantors. I find. no conveyance to E. R. 
Merriam from the grantors within the specified time. I find that 
James H. joined with his brother in the following conveyances: In 
B’k 1230, p. 64; same book, 1250, p. 64; B’k 1251, p. 45; 1225, p. 
129; 1223, p. 88; 1223, 108; 1222, p. 66. All these conveyances 
have been cited above in this answer—i. e., on this plan of “ Exhibit 
A, Moses.” I find conveyances of the following lots: No-. 31, 32, 34, 
and 5, probably 5. 


(Objected to as illegal, incompetent, immaterial, and unimpor- 
tant.) | 


Cross-examination by Asa Corrre.t, Esq., of counsel fog de- 
fendants Hanbury and Rorke: 


X Int. 7. When did you make this search and at whose request 
and who paid you, if you have been paid ? 
320 Ans. I made the search yesterday for Mr. Hanks. I have 
not been paid. 

X Int. 8. Who assisted you beside Mr. Hanks, if any one ? 

Ans. No one assisted me at all. 

X Int. 9. Are you acquainted with Mr. Knowlton, the gentleman 
sitting at the table opposite you, and whether or not you had any 
interviews or conversations with him or in his presence in regard 
to the search, and whether you have at any time seen him before 
you saw him here this morning? 

(Objected to.) 

Ans. No, sir; no, sir. Late yesterday afternoon I went to the 


office of Mr. Hanks to make my report. I saw this gentleman sit-. 
ting there. Mr. Hanks being out of the office I enquired of him 
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when Mr. Hanks would be in. He told me probably in about 10 
minutes. I went away and called soon after. He told me Mr. 
Hanks had not returned. That is the only time I ever saw this 
man in my life and all the conversation I ever had with him. 

X Int. 10. Are you acquainted with Theodore B. Moses ? 

(Objected to.) 

Ans. No, sir. 

X Int. 11. You were requested, as I understand you by your an- 
swer No. 6, to search the records to ascertain if any property had 
been conveyed by the Paiges or either of them to the several persons 
whose names you mention in your answer. Was that what you did? 
And, if you did anything else, state what. 

O21 (Objected to last clause.) 


Ans. Well, [ was also to ascertain, in the course of my examina- 

tion, whatever conveyances were made by Charles J. Paige or Page 
C. J. Paige, Page, James H. Paige, grartors, to grantees G. W. Wil- 
son and of anv of the others named in Int. 6, answered to land upon 
this plan. ‘That is all that I have any recollection of and all that 
my minutes show. 

X Int. 12. Will you say positively that there are no deeds to said 
G. W. Wilson and the other persons named by you in answer 6 ex- 
cept the ones that you have designated in said answer ? 

Ans. I will say there are no other deeds from these grantors. 

X Int. 15. Did you follow down the indexes of grantees from 1872 
down to the present time, and did you do the work personally, 
wholly? 

Ans. I followed down the indexes of the grantors. I consider 
that the proper way to arrive at the desired information. I did the 
work wholly alone. I followed down the indexes of the grantees, 
consisting of 14; would require much more labor than to follow 
down the two grantors. 

X Int. 14. Whether or not you received any directions from any 
one as to the manner of making this search. 

Ans. No, sir. 

X Int. 15. Did you not know that the purpose of the in- 
322 vestigation was to show if it was true that the Pages had not 
made deeds to the said Wilson and 12 or 13 others named in 
your answer? 
Ans. No, sir. 
X Int. 16. Then you didn’t know the object or purpose of the in- 
vestigation any further than to ascertain what deeds had been made 
by the Paiges to said parties? 


(Objected to.) 


Ans. I was instructed to ascertain what deeds had been made by 
the Pages to G. W. Wilson and the other parties and what deeds or 
conveyances conveyed lots on this plan. 

X Int. 17. Were you not instructed also that there was a suit 
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pending which made the facts that you were requested to ascertarS. 
important to the side Mr. Hanks represented ? 

Ans. I was instructed to report the result of my investigations to 
Mr. Hanks and also told that I might be called as a witness to state 
the result of my examination. 

X Int. 18. And you understood, did you not, that a suit was pend- 
ing involving, in some way, the enquiry which you were employed 
to make through the record of deeds. 

(I object and protest against the further examination of the wit- 
ness on the ground that the questions asked are, for the most part, 
immaterial, and show a lack of professional courtesy.) 

Ans. Well, I think I inferred something of that kind. 

CHARLES F. LORING. 


Attest: JOHN G. STETSON, Examiner. 


023 Deposition of Philip Sowden. 


Boston, Sept. 21st, 1885. 
Direct examination by CuAar.es 8. Hanks, of counsel for 
complainant: 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. Philip Sowden ; 67; Boston ; farmer. 

Int. 2. How long have vou resided in Boston and vicinity ? 

Ans. It has been almost all my life. I was in Somerville once. 

Int. 3. State exactly where you reside—the street and number, or 
otherwise designate the locality. 

Ans. I reside on Poplar St., between Roslindale and Clarendon 
Hills. 

Int. 4. How long have you resided in that vicinity ? 

Ans. 41 years. 

Int. 5. Has your attention been called to a tract of land formerly 
owned by C.J. & J. H. Page, situated in an angle formed by roads 
now known as Beach and Poplar St., said to contain 18 acres, more 
or less ? 

Ans. I owned it over 20 years. 

Int. 6. What is the distance from your house to this land? 

Ans. I should think it was 4 mile. 

Int. 7. Please state if you own your own dwelling-house and how 

much land with it. 
J24 Ans. I do. 138 acres of land. 

Int. 8. In reference to this land on Beech and Poplar Sts., 
shown in “ Exhibit A, Moses,” please state when you purchased it, 
how was it then enclosed, at the time you owned it, its general feat- 
ures, as to high, low, or dry. 


(Objected to as illegal, incompetent, unimportant, and also be- 
‘“ause it is original matter and not in rebuttal.) 


Ans. I purchased it Nov. 14, 1849. There was a good stone wall 
all around it. The whole thing isa basin.” We called it the “ basin 
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| ed to own a good deal of land there. I think I owned 
| here. I don’t think I owed a dollar on it; I know I 


‘at changes have been made in the surface of this tract 
. since you purchased it,and what improvements, if any, have 
peen placed upon it? 


(Same objection.) 


Ans. Well, they have cut roads through it, took away most of 
the stone wall, and cut down the trees. I sold $400 worth of cher- 
ries from itin one year. The best cherry orchard there was in the 
town, and I grafted them all myself. 

Int. 10. Do you call these changes inprovements—that is, tearing 
down the stone wall and cutting the trees and cutting the road 
which was cut? : 

Ans. I think they have spoilt the place. 

325 (Objected to.) 


Int. 11. Do you consider any part of this subdivision low lands? 

Ans. Yes, sir; it is very wet, heavy land, the most of it. I have 
plowed every inch of it except a small piece I had to dig over, be- 
cause I could not get an ox over it. I could not get one in there 
any way. 

Int. 12. How did the land plow? 

(Objected to.) 


Ans. Well, it plowed hard. I had to put on three yoke of cattle. 
It was very stony and heavy. 
Int. 13. In the wet portions would there be a wet furrow ? 


(Objected to.) 


—. Yes, sir; I have plowed it when water would run into the 
next furrow. It isa very good hay farm. I used to cut lots of hay 
there, but there is not much there now. 

Int. 14. What do you know about water being upon this land in the 
fall and spring? 


(Objected to.) 


—. It used to be a pond when I owned it. The boys used to go 
up there skating. 
Int. 15. Did your children ever skate on this tract? 


(Objected to.) 


Ans. Yes, sir. 
Int. 16. How large a pond would it make? 


(Objected to.) 


ir. 


326 Ans. Well, it would make quite a pond. It went back 
about } way of the farm, and above that was the mire hole. | 


Int. 17. Does a pond form there now in the fall, winter, or spring ? 


(Objected to.) 
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Ans. Not so much ; because they have dug a culvert under the 
road since I sold it. 

Int. 18. Do you see this subdivision every year? 

(Objected to.) 

Ans. Yes, sir; I go by there every vear to go to the woods. 

Int. 19. How often ? 

(Objected to.) 

Ans. Probably I go four times a week; probably every day some 
weeks, when the weather is pleasant. 

Int. 20. What have you seen there in the fall, winter, or spring 
of last year? 


(Objected to as to form and substance.) 


Ans. I have seen ice there in winter. 
Int. 21. Have you seen water there in the fall or spring? 


(Same objection.) 


Ans. I have. 
Int. 22. Are you acquainted with Dale St. ? 


(Objected to.) 


Ans. Iam; that was cut through my old farm; that was the first 
sale | made. 7 
Int 25. Please describe the part of Dale St. from Poplar St. to the 
railroad as to its width, the land on either side, whether it is straight 
or not, whether it has fences or not, whether grass grows in the 
street or not. : 
327 Ans. It is about 50 or 40 feet wide. I have not been on 
that street for 10 years. It is very hilly on one side; on the 
other side it is level—what we call level. I can’t answer that ques- 
tion. I cannot answer whether there is grass in the streets or not. 
I have not been there since I sold the house. I plowed all ground 
there except in the swale. It is rather crooked down by the depot. 
Int. 24. Please state whether or not on the lower part of Dale St. 
the land is low and wet. 


(Objected to.) 


Ans. It is wet and low. I sold the whole of it and where the 
depot is 40 years ago. 


{ Int. 25. Please state what you paid for the land called the Paige 
subdivision. 
(Objected to because it is immaterial and unimportant and in- 
competent.) 
4 Ans. I paid just $3,000 for it. 


Int. 26. How much did you sell it for? State fully. 
(Same objection.) 
Ans. I think it was $8,000. 
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Int. 27. Did you receive $8,000 cash or part money and part land ? 
State the whole transaction. 
Ans. I received $3,000 down and took a mortgage back for $5,000. 
Int. 28. Did the sale cover both the lots marked in blue and white 
on “ Exhibit A, Moses?” 
Ans. It does cover the whole. 
328 Int. 29. For what can this tract of land be used for now ? 
Ans. I don’t know what they can use it for; it is all cut to 
pieces, and for building lots it is nothing great. It will take 20 or 
30 years before there will be much building there. The R. R. has 
fenced up the main street. 


(All after the word pieces objected to because the witness is not 
qualified to give an opinion.) 


Int. 30. Are you acquainted with the value of lands and lots in 
the vicinity of Clarendon Hills ? 

(Objected to because the witness should first show his means of 
knowledge.) : 


Ans. I am. 

Int. 31. What is your means of knowledge? State fully. 

Ans. The land I sold the Metropolitan Co., being 50 acres, at $200 
per acre, and they faiied on it and I bought some of it back at aue- 
tion. They put up this land at auction in 1877. I bought back 
about 6 acres of it near my house—the best part of it. One lot I 


paid 2 of a cent per foot for 2 acres; one lot I paid 1} cts. for; the 
corner lot I paid 2 cts. for; it was the best part of the farm. 


(Objected to as not responsive and incompetent evidence.) 


Int. 32. Have you any other means of knowledge? 

Ans. There were other sales there at the same time; lots 
329 of them. All this whole territory was put up at auction. 
This was in 1877, you know. (Witness refers to “ Exhibit B, 
Moses.”) ‘They sold this lot of land at auction; I mean land of the 
Metropolitan Land Co. It joined the depot, too. I was at the sale 
for 3 days; I was there all day long... The highest lot that was sold 
there brought 4 cents a foot; it was opposite my house. They went 
from a } cent, 13, 2, 2} cents, and the company bid on the lots them- 
selves, and I can prove it. I sold two acres of land here 30 vears 
ago for 1,400 dollars; right on the main street; very nice building 
lots; very nice; there are no better anywhere; I paid $700 for 
them. The woman sold that land the other day—part of it. Her 
husband is dead; she came to me. She bought it to add onto her 
2 acres, and she sold it the other day at the same price that she gave 
me thirty years ago. The Cook place, adjoining the Page subdi- 
vision, was sold at auction on the mortgagees’ sale; it fetched about 
$4,000 for 12 acres; all high and dry land; house and barn on it. 
I also know of land that they want to sell; the farm right opposite 
the land in dispute. House, barn, orchard, and 24 acres of land she 
offers now to sell for $7,000, but I think I can buy it for five thousand, 

because my son went to see her to buy it. 
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(Ans. objected to.) 


33 Int. 33. Is the land sold by the Metropolitan Land Co. and 
referred to by you above better land; and, if so, how much 
better than the Page subdivision ? 


(Objected to.) 


—. It is better to build on; it is nearer the depot, and dry land; 
some of it is worth three times as much. 

Int. 34. Is the land known as the “Cook place” and referred to 
by you above better land; and, if so, how much better than the 
Paige subdivision ? 

(Objected to.) 


Ans. I should not think there was very much difference; it lays 
a little higher on the hill. 

Int. 35. Was the land which the woman sold for $1,400 better 
land than the Paige subdivision ; and, if so, how much better? 


(Objected to.) 


Ans. It is better building land, in a better neighborhood, on a 
better street. They have got the water there; schools and churches 
close by; the depot not more than 3 minutes’ walk; good road. It 
is altogether better; I cannot state how much. 


(Adjourned.) 
Boston, Mass., Sept. 22, ’83. 
(The counsel for complainant suggests that in the foregoing exam- 
ination of Mr. Sowden ” did not suppose that the objection to the 
questions embraced the objection to the form of the question as be- 
ing leading, and therefore proposes to re-examine and again 
331 submit said questions so framed as to avoid the objection to 
the form as being leading. ‘Thereupon counsel for defend- 
ants waives so much of said objections as apply to the form of the 
questions on the ground of their being leading or suggéstive.) 


Int. 36. In answer to int. 11 why did you say oxen could not be 
made to go over a certain strip? 


(Objected to generally.) 
(Counsel insists upon knowing the ground of the objection.) 
(The other counsel declines.) 


Ans. You can’t drive a pair of cattle into a spring hole; they 
smell it before they get to it. 

Int. 37. In answer to int. 23 you used the expression, “Since I 
have sold the house.” Please explain. 

Ans. I have not been on the street since I sold the house; that 
has been 10 years. 

Int. 38. I do not ask when you were on the street; but please ex- 
plain what you mean by saying When I sold the house—that is, 
what house, when it was sold, Xe. 


(Objected to.) 
19—380 
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(Counsel declines, as above, to give the reasons of his objection.) 


Ans. The house that I sold has been moved, and they built it 
larger; a few rods further on the same lot of land. I could not give 
the year that it was sold; it was all of 10 years ago. I sold it to 
Mr. Hammond. There were 2 acres in this lot. I sold it for 
$1,000. 
Int 39. In answer to int. 32 you said the highest lot sold 
332 for 1 cent per foot. Was there more than one lot sold at that 

price ? 

(Objected to.) 

(Counsel declines to give his reasons for said objection.) 

Ans. I did not see no other lots sold so high as that. 

Int. 40. In answer to int. 32 you spoke of a certain tract of land 
being sold by you for $1,400; that part of it was afterwards sold by 
the purchaser, and that at another time more was bought. Please 
state how many acres you sold her, and how many acres she sold 
the other day. 

(Objected to generally and as to form.) 

(Counsel asks that def’ts state what he means by “ generally ” and 
he declines.) 


Ans. I sold her two acres, and she bought one acre on the back 
side of this tract to make it square. She paid $400 for that acre. 
She built a house on the part that I sold her near the road—on 
the corner of Poplar St. and Brown Ave. She sold one lot on the 
upper side of this tract to a man named Boundalier; the balance 
of the land and one acre she sold the other day, and I should 


think there was about 2 acres. 
Int. 41. In the same int. you use the expression, “She came to 


me.” Please explain what you meant. 

(Objected to.) . 

_(Counsel declines to give the reason of his objection.) 

Ans. I told her I thought she had better sell it. 

300 (Answer objected to.) 

Int. 42. Please state your whole conversation with her. 

(Objected to as immaterial and a conversation in the absence of 
the defendant, defendants, or either of them, and incompetent gen- 
erally.) 

(Question waived.) 

Int. 48. Please state whether or not this lot has been offered to 
you. 

(Objected to as immaterial and a part of a conversation and in- 
competent for any purpose.) 

Ans. It has not. 

Int. 44. Please state if it has ever been offered to you asa security 
for money loaned. 
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(Same objection.) 


Ans. It was at the time of the sale. 
Int. 45. What do you consider a fair market price for this prop- 
erty spoken of above? 


(Objected to as to form and because of its immateriality, its mar- 
ket value not being a subject of enquiry in this case.) 

Ans. Well, I think that was a very fair price she got for it. 

Int. 46. When was the sale of the Cook farm you spoke of in 
int. 82? 

(Objected to as immaterial.) 

Ans. I don’t know. 

Int. 47. How does the land sold on the Paige subdivision com- 
pare with this tract sold by this woman, spoken of above, as to con- 
dition, location, and value? 

Oo (Objected to as incompetent and immaterial, as being sim- 
ply a comparison of estates.) 

(Counsel is asked to explain what he means by incompetent, and 
he declines to further explain his objection.) 

Ans. I understand that now. The estate to Miss Carruth, the 
tract on corner of Brown Ave. and Poplar St., is a very nice neigh- 
borhood. It has good water, good roads—as good a neighborhood 
as there is anywhere; very nice building land, high and dry. 

(Answer objected to as not responsive and incompetent.) 

(Counsel for complainants wishes to know what defendants’ coun- 
sel means by “incompetent.”) 

(Defendants’ counsel declines to explain his objection further.) 


Int. 48. Please state how the land called the Paige subdivision 
compares with your property as to condition, location, and value. 

(Objected to as incompetent, as being simply a comparison of tyvo 
estates.) 

(Counsel for compl’ts makes the same request as above.) 

(Counsel for def’ts makes the same reply.) 

{ns. Which do you mean? I have two estates. My estates are 
in high cultivation, full of fruit trees—good buildings. I should 
not want to give an acre of my land for 5 of it, and I shouldn't, 
either.. I got over $2,000 from one estate last year, off from 13 
acres. 

335 (Same objections as to last answer.) 
(Same requests and replv.) 

Int. 49. At what price per foot are you willing to sell your land? 

(Objected to as illegal and incompetent.) 

(Request is made that the objection be made specific.) 

(Refused.) 


Ans. I will sell the upper lot nearest the depot for 2 cents per foot. 
That is the highest lot I have got. 
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Int. 5. Are you well enough acquainted with real estate to know 
whether land is suitable for building purposes? And, if so, please 
state your means of knowledge. 


(Objected to because witness should be asked his means of such 
knowledge.) 


Ans. Iam. I have built 4 houses myself, and I think good, dry 
Jand is better than a mire hole any day. 

Int. 51. Please describe the surface of the tract known as the Paige 
subdivision, its slopes, &c. 

Ans. There is one part of it that is very good land; there are 
other parts of it that are wet. 

Int. 52. Please examine on “ Exhibit A, Moses,” the 27 lots col- 
ored in blue and state their value, either separately or in groups. 


(Objected to.) 


Ans. Lot one is a good building lot; 35 is pretty wet; 69 is a good 
building lot; 73 is not a very bad lot; it is a little on the 
3836 side hill; lots 77, 78, 79, & 80 are very steep and wet. They 
took out gravel there—what they call gravel—well, it is heavy, 
wet land. It is right under the hill where the springs are. It is 
clay bottom land, most of it—the lots between Charles & James St. 
I cut ditches all summer long through the middle of them to get 
them dry, and filled them with stones. I plowed the stone up from 
the land. Lots between Beech and James Sts. is wet, clay land ; 
heavy land; you could only raise grass, that’s all. It was all cov- 
ered with blueberry bushes when I cleared it up—swamp blueber- 
ries and alders. I broke two new plows. This is wet land. I am 
not sure about lot 13; I won’t be certain about that lot. 
Int. 53. Please state what you consider a good market value per 
foot of the whole Page subdivision. 


(Objected to generally.) 
(Same requests as above by compl’t’s counsel.) 


.Ans. I should rather put it by the acre; I do not think that land 
ought to go by the foot. I should think $250 per acre would be a 
high price for it. : 

(Answer objected to as not responsive.) 


Int. 54. Please state how the lots marked in blue on “ Exhibit A, 
Moses,” compares as to condition, location, and value with the rest 
of this Paige subdivision. 


(Objected to as instituting a comparison not affecting the issue 
and incompetent.) | 

(Compl’t’s counsel requests that the word incompetent be made 
more specific, which was declined.) 


337 Ans. Some of it is about the same and some is a good deal 
better—I mean the white ones are the best. The white ones 
are the same in here all through this valley. 


Witness points to the lots between Charles and James Sts. 
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Int. 55. Please state what you consider is a fair market value of 
the lots marked in blue per foot or in any manner you choose. 


(Objected to generally.) 
(Same request as above.) 
(Same ans. as above.) 


Ans. I’ve answered the question before. 

Int. 56. Please state what you consider a fair market value per 
foot of the lots. between Charles & James St., marked in blue on 
“ Exhibit A, Moses.” 

Ans. I should think they were worth about $150 an acre; I don’t 
think it ought to be sold by the foot. 

Int. 57. Please state why you say it should not be sold by the 
foot. 


(Objected to generally, and same requests and reply.) 


Ans. I think it is too wet to build on. 

Int. 58. Please state what is a fair market ies per foot of the 
lots on the northerly side of Charles St., marked in blue on said 
plan. 


(Objected to generally, and same requests and reply.) 


Ans. Part of it is so steep that you cannot build on it very well. 
Lots 69 & 73 do very well. About asmuch an acre as last lot I men- 
tioned—$150 per acre. 
338 Int. 59. Please.state what is a fair market value per foot of 
the lots on the southerly side of James St. 


(Objected to, and same request and reply.) 


Ans. Well, I should think that was worth $250 per acre. Itisa 
big price for it. 

Int. 60. Please state which of these lots marked in blue are good 
building lots. 


(Objected to generally, and same requests and reply.) 


Ans. Lot- 1, 69,& 73. Lot 13 I am doubtful about ; I cannot tell 
by: the plan. 

Int. 61. Please state whether you were able to make this land dry 
by the ditches which you spoke of above. 


(Objected to generally.) 

Same request & reply.) | 

Ans. I made it dry enough to plant it. (Witness refers to Page 
subdivision between Charles & James.) This other part between 
Beech and James St., I planted that to corn; I sowed it down to 
grass; I lost my crop ‘of corn because the land was so wet. It was 
good hay land; yes; first rate. 

Int. 62. Please state if you are acquainted with land mortgages in 
the vicinity of Clarendon Hills; and, if so, to what extent? 


(Objected to.) 
Same request and reply.) 
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Ans. I am acquainted ; I have held a good many mortgages there 
and have got some still. 
Int. 63. Please state more specifically in reference to the mortgages 
you speak of above. 
Ans. 1 have had mortgages upon nearly all the land upon 
339 Clarendon Hills. I had seven thousand dollars in what is 
called Taft’s Hill—that is, Clarendon Hill; I have $8,000 on 
my old homestead—that is a 50-acre lot; T had $1,000 on the Cary 
lot—11 acres; I had 5,000 on the Page estate ; I have got $1,000 on 
the Dun place; I have got $500 on the Bothorp estate; I have had 
quite a number of small mortgages on the Clabord Hill when it 
was platted out ; I had a $1,000 on the Hastings estate ; I had $1,100 
on 11 acres where the depot stands; I had $2,000 on the Cook estate— 
that is marked joining Page subdivision—a strip of land between ; 
I had $1,600 on the muddy-pond wood just above there; I had $700 
on the Carruth estate. There are quite a number that I cannot get 
at now. 


(Answer objected to. 
The same requests and refusals as above.) 


Int. 64. Have you had any mortgages or transactions in reference 
to mortgages on the Cooper estate, on the opposite side of Beech St., 
and this Paige subdivision ? 

(Objected to because it is incompetent evidence to affect the issue 
of this case and is unimportant and immaterial.) 

(Same request as above.) 


Ans. I have. | 

Int. 65. Are you acquainted with this Cooper property ? 

Ans. Iam. 

Int. 66. Please state the transaction. 

340 (Objected to as incompetent to affect the parties in this case 
and immaterial and unimportant.) 

(Same requests.) 

Ans. Mrs. Cooper came down to me last week. She came down 
twice. She wanted to borrow $1,200 on the place—that is a house 
about 4 built. I told her she wanted to sell the place. I told her I 
would not give her over $500 or $600 on it. 

(Answer objected to. 

Same request.) 


Int. 67. What is the fair market value per foot for this Cooper 
estate ? 


(Objected to. 

Same reason. 

Same requests by att’y for comp!’ts.) 

Ans. It is an extra piece of land. I should think it was worth 


from 3 to 4 cts. per foot. 
Int. 68. From your own knowledge and experience, please state 


* 
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whether the 27 lots of land marked on “ Exhibit B, Moses,” in blue 
is a good and ample security for a loan of $800 at 8% interest. 


(Objected to as incompetent and immaterial. 

Same request as above.) 

Ans. It is not—at least I do not think so. 

Int. 69. Please state what land is worth in the vicinity of E. A. 
McDonald’s house, and what, if any, sales have been made there. 


(Objected to as incompetent and immaterial. 
Same request as above.) 
Ans. In 1877 this large land sale—the lot right back of his 
34] house, I should think there was two acres in it—was sold for 
4 a cent. per foot, but the Co. bid it in. The next lot to it, 
adjoiniug—there was something near two acres in that—I bought it 
for § of a cent. per foot. That was a cash sale. 


(Ans. objected to. 

Same requests. ) 

Int. 70. Please state what is the value of land now and then in that 
vicinity ? 

Ans. The land is not worth so much. 

Int. 71. How does the estate which you bought at ~ of a cent per 
foot, near the McDonald estate, compare with the “ Paige subdivis- 
ion?” 

(Objected to as incompetent, being simply a comparison between 
estates.) 

Ans. the estate that I bought is worth the most. 

int. 72. Please state what is the value of that lot of the Paige sub- 
division ohhh was purchased by Mr. Rogers. 


(Objected to. 
Same requests.) 


Ans. Mr. Rogers bought it. He told me he paid 10 cts. per foot * 
for it, but it was in “greenback times.” He told me he paid twice 
too much for it. That was lot 67 of the Paige subdivision. 

Int. 73. Have you had any conversation with real estate men in ~ 
reference to the value of this “ Paige subdivision ?” 


(Objected to because it is incompetent and hearsay evidence and 
is immaterial.) 


Ans. I have. 
342 Int. 74. Has Albert Howe, auctioneer, ever given you his 
valuation of the property ? 

Ans. He has. 

Int. 75. Please state what he has told you. 

Ans. I was down on Friend St. just after he had the anetion there. 
He said to me, Mr. Sowden, you was a lucky man to sell that land. 
He said, I had an auction sale there. He said he did not sell any 
lots. He said it was not worth $250 an acre. I told him | did not 
think it was myself. 
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(Ans. objected to because Mr. Howe’s attention was not called to 
any such conversation while he was on the stand in this case.) 


Int. 76. Please state whether or not you are well acquainted with 
the price and quality of gravel; and, if so, your means of knowl- 


edge. 
Ans. Well, I have sold the city of Boston within a few years 


$5,000 worth—twenty-five cents a load. 

Int. 77. Please state the value of the soil on the side hill of the 
Paige subdivision as gravel. 

Ans. It ain’t good for anything. Paige sold a lot of it to the 
bosses on the road, and the neighbors complained of it, and they 
went down to my gravel pit and covered it all over with gravel from 
my pit, but if l had known it I would have stopped them, and I 

have stopped them. Mine is very nice binding gravel. 
345 Int. 78. Please state why the neighbors complained of the 
gravel that was taken from the Paige estate. 


(Objected to as incompetent. It is immaterial what the neighbors 
said, and it is hearsay.) 
(Question waived.) 


Int. 79. Please state what was the condition of the road by this 
gravel from the Paige subdivision being used. 


(Objected to because it is not the proper way of proving the qual- 
ity of the gravel on the “ Paige estate.”) 


Ans. It would stick all over your feet and wheels and everything 


else it went into. 
Int. 80. Was it the gravel from the Paige subdivision which 


would stick to your feet? 
(Same objection.) 


Ans. It was; and they have never taken any gravel out since; 
that was two years ago. 


(Last part of answer objected to.) 


Int. 81. Please state what is the condition of the timber on the 
swale land you spoke of in int. 25. 

Ans. It is all grass. There is no timber on the land. 

Int. 82. I mean whether or not the swale lands you spoke of in 
int. 23 is covered with a thicket of swampy, low bushes or timber on 
the lower end of Dale St. 

Ans. Part of it is grass land, and part of it alders and bushes and 
some large pines and lots of birches. 


The counsel for the defendants objects to all the testimony 

344 of this witness on the subject of the value and condition and 

appearance of the lots in question as not being rebutting 

testimony, but being original matter, in pursuance of the notice 

given this morning at the beginning of to-day’s testimony that this 
objection would be noted at the close of the direct examination. 


~i—~ragp 
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Cross-examination by Asa Corrrett, Esq., for defendants 
Hanbury and Rorke: 


X Int. 83. Do you know Charles A. White; and, if so, how long 
have you known him? 

Ans. I did know him. He is dead now. I did know him 50 
years before he died. 

X Int. 84. You sold the estate spoken of as the Paige subdivision 
to Mr. Charles A. White, did you not; and how long did Mr. White 
continue to own it, to the best of your knowledge? 

Ans. I sold it to bim. I know that he paid the interest four 
times. He might have paid me 5 times. It has been so long I 
do not recollect. 

X Int. 85. Can you give the date of the deed from you to Charles 
A. White; was it not the 31 of Dec., 1870? 

Ans. I should think it was about that time, for this is the last 
tax bill that I can find; it is for 1867. 

X Int. 86. Do you know a person by the name of Wm. A. Blaizo; 
and, if so, were you acquainted with him in 1871, and don’t you 

know that said William A. Blazo, as owner of said estate, 
345 mortgaged it to Edward P. White for $14,500, subject to your 
mortgage of $5,000. 

(Objected to form and as being immaterial.) 

Ans. I knew Mr. Blaizo. I did not know he owned the estate 
until I went to see Mr. Charles A. White. Mr. White told me he 
had sold it to Mr. Blaizo. I went to Mr. Blaizo; he said he had 
sold it to Charles J. Paige,a man whom I did not then know. I 
told Mr. Blazo that I should not run after my interest any more, but 
if he saw Mr. Paige to tell him that I wanted to see bim. I did not 
know he mortgaged it. Mr. Charles A. Paige came up to my house, 
[ think, that very evening. I told him the interest had been due 
some time, and if he did not pay within a week | would take pos- 
session of the property. He said Mr. White agreed to pay the in- 
terest. I asked him if he held the equity of the place. He said Re 
did. I told him I had seen Mr. White and Mr. White told me 
he did not agree to pay the interest. 

(Witness asked that he be allowed to state more when the answer 
was read to him.) 

(Counsel for defendants objected, unless it sould be responsive to 
the question. Complainant’s counsel insisted that he should be al- 
lowed to go on and state what he desired.) 


Mr. Page came to me to seeif I would assign the mortgage to him. 

I told him that I would not until I should see Mr. White. I went 

up to see Mr. White again. I went up to see if he had any opposi- 

: tion to my assigning the mortgage to Charles J. Paige. He 

346 said he had not. Mr. Paige came up to mé again. I told 

him I would assign the mortgage over to him if he would 

give me a bonus of $200 on it. He said ‘he could not raise so much 

money. He said he would give me $100, but he concluded at last 

to give me my price; I would take no less. The mortgage was as- 
20—380 
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signed to his father; I think it was Gilman Paige. He is dead 
now, and the money was paid by Lawyer Keyes. 

(Adjourned.) 

Boston, Sept. 25, 1883. 

(The examination of Philip Sowdon, the witness being examined 
for the complainant, having been suspended yesterday on account 
of the sickness of ° Robinson, the examining clerk, it is agreed 
that the complainant’s time for taking rebutting evidence may be 
extended to and including to-day, Tuesday, Sept. 25, 1883.) 

(The succeeding cross-examination is put in de bene ess’, and is 
not to be construed as an assent to the legality of the direct ex- 
amination as rebutting testimony.) 


X Int. 87. In your last answer you have stated that you refused 
to assign the mortgage which you held ‘on the Clarendon Hill es- 
tute unless the party would pay $200 bonus. Was this demand 
made because of the superior security or the rate of interest or both 
or which ’ 

Ans. It was made on account. I didn’t know but Mr. Charles A. 

White had a second mortgage, and I didn’t know but they 
047 were going to close up and catch him. Mr. White was very 
friendly to me; we had had a great many dealings to- 
gether; and then I went and saw Mr. White. He told me to go 
ahead and do as I was a mind to; he didn’t care anything about it. 

X Int. 88. And then you did assign the mortgage and you did 
demand and receive the bonus of $200 for doing it, didn’t you? Now, 
state why you demanded and received the $200 for making the as- 
signment. 


(Objected to.) 


Ans. Yes, sir; because Mr. Page put me to a good deal of trouble, 
and I knew what kind of a man he was. I had heard what he 
was. 

X Int. 89. Was what you have stated in your last answer the whole 
reason for demanding said bonus ? 


(Objected to.) 


Ans. Yes, sir. 

X Int. 90. Then you considered the security and sale of interest 
satisfactory, didn’t you? 

Ans. Well, I didn’t think it was. I didn’t care anything about it, 
anyway. 

X Int. 91. Why didn’t you think it was; in what respect ? 

Ans. Because I didn’t think the place would fetch five thousand 
dollars. I shouldn’t have sold the place unless I thought I got 
twice what it was worth. I wasn’t obliged to sell it; didn’t owe a 
dollar on it. 

X Int. 92. Do we understand you that you didn’t think the place 

was worth more than one-half what you got, namely, $4,000? 
348 © Ans. I do think so. I think $4,000 would have been a fair 
price for it. As long as they wanted it I thought I’d sell it, 
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X Int. 93. Then do we understand you that you refused to assign 
said mortgage except upon the payment of said $200 to get even 
with Mr. Page? 

(Objected to.) 


Ans. I would have assigned it to anybody else for the face value 
but him. 

X Int. 94. You lend a good deal of money to people in the neigh- 
borhood of Clarendon Hills upon land in that vicinity, don’t vou? 


(Objected to.) 


Ans. Yes, sir. 

X Int. 95. And is not your estimate of the value of property there 
based upon your opinion as to its security for loans upon it? 

Ans. It depends upon where it is situated. I should want to see 
the property before I loaned anything upon it; whether there was 
a house or anything on it. 

X Int. 96. You have said in your previous answers that you didn’t 
think the 27 lots in controversy were good security for $800. If you 
were willing to take a mortgage on the whole estate in 1870 to secure 
$5,000 why are not said lots security for $800 now? State your 
reasons. 

Ans. When I took the $5,000 mortgage it was all in one piece, 
stone wall all around it, ina high state of cultivation, and a good 

deal of fruit trees on it. One year I sold $400 worth of 
349 cherries; no roads cut through it, and now it is all torn to 

pieces, roads cut through it, walls all taken away, and it is 
nothing but a pasture. Jt was a nice little farm when I owned it 
and sold it. 

X Int. 97. Then you estimate its value for farm purposes, do you 
not? 

Ans. I do; and I think it will be farm property the next twenty 
years. 

X Int. 98. You have stated that you formerly owned three hundred 
acres in this neighborhood. How much of it do you now own? 


(Objected to.) 


Ans. Between two and three hundred acres. I think I have now 
very near twenty acres. 

X Int. 99. When did you last sell any part of this large tract? 

(Objected to.) 

Ans. I can’t say exactly, but I sold 126 acres since I sold the Page 
place; all wood land just above that. I can’t say when. 

X Int. 100. Do we understand vou that you don’t take into con- 
sideration the improvements which have been made in the way of 
building and otherwise in the vicinity as affecting your valuation of 
these lots? 

Ans. I think what buildings they have put there have injured the 
place. 

X Int. 101. Has there not been built within 2,000 feet of this land 
thirty or forty houses since you sold it to Mr. White ? 
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Ans. No, sir; nor quarter of them. 
350 X Int. 102. Are there not between thirty and forty houses 
within 2,000 feet of these lots? 


(Objected to.) 


Ans. No, sir; there are within half a mile. 
X Int. 103. And when were they built, or the greater part of 
them ? 


(Objected to.) 


Ans. They have been built within twenty years. 

X Int. 104. When did you sell, and to whom, the land formerly 
owned by the Metropolitan Land Company and shown on plan B 
(Moses), and how mucl: was there of it? 


(Objected to.) 


Ans. It was about twenty years ago. I think there was about 
fifty acres. 

X Int. 195. Do you consider that fifty acres worth any more now 
than it was when you sold it? 

Ans. I do. 

X Int. 106. How much more? 

Ans. I can’t tell you the value of the houses; there are quite a 
number of houses on it. I think there are about ten houses on it. 
Yes, there are more—twelve; good houses, too. 

X Int. 107. I refer to the land without the buildings and the land 
that is not occupied by buildings. 

Ans. Provided it was in the same condition as when I sold it. — 
It isn’t worth so much. 

X Int. 108. Why isn’t it worth so much apart from the build- 

ings? 
ool Ans. The walls are all taken away that I had there, and 
they have cut roads all through—carried away a guod deal 
of gravel out of it. The railroad cars went in there and carried 
it off. 

X Int. 109. Then do we understand you that it is not worth so 
much as it was when you sold it because it is not in the same con- 
dition that it was then? 

Ans. That is not and that ain’t all. I don’t think the land is so 
high there as it was then. Those were greenback times. 

X Int. 110. What did you sell this fifty acres for per acre ? 

Ans. I sold it for $200 an acre, and building for $2,000, making 
$12,000. 

X Int. 111. Do you mean to.say that, in your opinion, the unoc- 
cupied land of this tract is worth now, as it lies, no more than it 
was when you sold it? 

Ans. I can buy some of it for less. Take the houses away and 
I think it wouldn’t fetch that. 

X Int. 112. Don’t you think that the existence of the houses there 
tends to enhance the value of all the land in that neighborhood ? 
Ans. I suppose it does. 
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X Int. 113. You say you paid four cents a foot for some of this 

land sold by the Metropolitan Land Company in 1877. . Were 

302 you there during the whole of the sale, and do you know, of 
your own knowledge, what all the other lots brought? 

Ans. I did not pay four cents a foot for land and didn’t say so, 
either. I was there pretty much the whole time. I don’t know 
what they all brought, but the highest lot sold there was four cents ; 
that I do know; that I saw sold. It was a bona fide sale. It was 
right opposite my house. My own son-in-law boughtit. He wanted 
it for a carpenter’s shop, and he put it up, too. 

X Int. 114. How do you know that four cents was the highest 
price any of the lots brought at that sale? 

Ans. The highest I see sold for that price; that’s all. 

X Int. 115. About how many lots were offered for sale at that 
auction, and you may refer to the schedule of the proposed sale, if 
you desire, before answering the question ? 

Ans. Oh, there were a great many lots. 

X Int. 116. Several hundred ? 

Ans. Well, I couldn’t say that; there might have been. 

X Int. 117. Was it a closing out of all of the company’s lots by 
trustees ? 


(Objected to.) 


Ans. I suppose it was. I guess they bid in a good many of 
them. 

X Int. 118. Did your son-in-law buy this lot of land by your ad- 
vice and approval ? 


(Objected to.) 


353 Ans. No, sir. 

X Int. 119. Did one of your sons-in-law buy the lot on 
Beech street in the Page tract on which a house has been built, and 
did he pay ten cents per foot for it? 

Ans. He wasn’t my son-in-law when he bought that. He told me 
since that he paid ten cents a foot and that he paid twice too much 
for it; it was in greenback times. It was on Poplar street, not 
Beech street, but on the same parcel of land. 

X Int. 120. Do you know the locality of T. B. Moses’s house and 
around it? And,ifso,state whether the lots of the Metropolitan Land 
Company opposite your house are not higher than T. 5. Moses’s 
premises. 


(Objected to.) 


Ans. I sold it; I ought to know it. I shouldn’t think there was 
a great deal of difference in height. 

X Int. 121. Which is the highest—the Metropolitan lots last re- 
ferred to or the Page subdivision lots? 

Ans. The Page lots are the highest and the wet-est. 

X Int. 122. It is down hill, isn’t it, from the Page subdivision to 
the Metropolitan lots opposite your house, and also to Moses’s house, 
on Dale St. ? 
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Aus. Well, some of the Metropolitan lots are a good deal higher 
than that is. 
354 X Int. 123. Why didn’t you answer the question instead of 
saying what you did ? 
Ans. Because I answered it right. 


(The examiner is requested to read cross-int. 122 to the witness 
that he may answer it if he will, and cross-int. 122 is read to the 
the witness, who says :) 


Well, then, there is another way that it goes up hill. It is down 
hill one way and up hill the other. The down hill is to Rogers's 
lot, and up to top of Clarendon Hill is up hill another way. It is 
down hill to Mr. Moses’s. 

X Int. 124. All this property—that is, the Clarendon Hill property 
and Metropolitan property—you sold before the annexation to the 
city, did you not? 

Ans. I didn’t sell them the Clarendon Hill property ; what I did 
sell was sold before the annexation. 

X Int. 125. Your property in that neighborhood is taxed by the 
acre, as farm property, is it not, and always has been, as far as you 
know ? 

Ans. Part of it. 

X Int. 126. What part? 

Ans. The homestead, 15 acres, is taxed by itself as farm property, 
and the lots I bought at the time of the auction sale, about six acres, 
a little short, is now taxed for house lots. 

X Int. 127. The six acres you refer to in the last question you use 

for farm purposes, do you not? | 
00 Ans. I do. 
X Int. 128. Did you buy it for that purpose ? 


(Objected to.) 


Ans. I bought it because there was a brook from my farm into 
that that made that pretty rich, and I thought I’d buy so as to have 
control of it. 

X Int. 129. That is, you bought it because of its desirableness 
for farm purposes, didn’t you ? | 


(Objected to.) 
Ans. I did not. I bought it—made an agreement with Mr. Blake 


that they should take up a mortgage of $1,600 on Muddy Pond 
woodland in part pay for the land I bought. 


(Last part of answer objected to by Mr. Cottrell.) 


X Int. 130. The land you bought above referred to was somewhat 
low, wasn’t it—the most of it? 


(Objected to.) 
Ans. The greater part of it is high land—good, solid land. 


X Int. 131. Was that high through which the brook ran you re- 
ferred to? | 
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' (Objected to.) 


Ans. All the brook in my 13 acres is all the brook; what rains in 
there flows through one side of this piece I bought. | 

X Int. 182. I understood you to say that you wouldn’t give one 
acre of your land for five of the Page subdivision land, and that you 

got $2,000 per year off of your farm of 13 acres. You mean, 
306 do you not, for farming purposes? 
Ans. I do not. 

X Int. 133. The Page subdivision is a good deal higher land than 
yours, isn’t it? 

Ans. Part of it is and part of it isn’t. 

X Int. 1384. Your land is very fertile, isn’t it, and in a fine state 
of cultivation ? 


(Objected to.) 


Ans. Yes, sir; it is. 
X Int. 135. Are there any street- laid out or built on your thir- 
teen acres ? 


(Objected to.) 


Ans. None at all. There is a road all round my place, except one 
side. 

X Int. 186. What you have stated and all that you have stated of 
your personal experience on this Page subdivision occurred, did it 
not, before you sold it to Mr. White? 

Ans. I don’t understand what you want to get at. I havestated a 
good deal here during three days. 

X Int. 137. Do you mean to say you cannot understand the last 
question after it had been read twice to you and explained by the 
examiner ? 


(The examiner notes that he was asked to explain the question, 
but that what he in fact did was to read the question the secon 
time, putting emphasis on the words “ of your personal experience.’ 


Ans. Whatoccurred? That is what I want to know. 
X Int. 138. I am trying to ask you and have you state 
007 whether or not what you have stated in your direct exam- 
ination that you did upon the Page subdivision and all you 
did upon it was not done prior to your sale to Mr. White. Please 
answer. 
Ans. Why, of course it was. 
X Int. 139. And that was before the culvert across Poplar street 
was constructed, wasn’t it ? 
Ans. There was always a culvert there. 
X Int. 140. Are you sure of that, and was there before you sold 
any covered culvert under said Poplar street? 
Ans. There was; else I should have been drowned out. 
X Int. 141. Was it just the same and just as deep and wide as it 
ever has been since? 
Ans. No, sir. 
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X Int. 142. Since you sold it has been deepened and widened, 
hasn’t it ? 
Ans. I think it has, but it hasn’t helped the place a great deal. 
X Int. 143. Isn’t it lower than any part of the Page subdivision ? 
Ans. It would be if they’d open a ditch inside where their land is. 
X Int. 144. Then the culvert is low enough to drain all the land, 
isn’t it? 7 . 
Ans. I couldn’t say that. There is a pretty big hole up in back 
and very heavy springs there, to-; very springy. I don’t think you 
can drain it to make it dry. It is wet and heavy. 
358 X Int. 145. How often have you been on this Paige subdi- 
vision since you sold it? 


(Objected to.) 


Ans. I ain’t been there more than a dozen times, I guess— 
across it. : 

X Int. 146. What took you there on the occasions when you did 
go across it, as you say ? 


(Objected to.) 


Ans. I used to go across to go up to Muddy Pond woods, where 
the men were chopping wood. 

X Int. 147. Is that the woods you say, in a previous answer, you 
went to by this Paige property to get wood ? 


(Objected to.) 


Ans. Yes, sir. 

X Int. 148. When did you last see any water standing on these 
lots? I mean tle 27 lots in dispute, and not any other land. 

Ans. Last winter. 

X Int. 149. What time last winter? State the month and day, if 
you can, or as near as you can, and how long did it remain on the 
lots? 

Ans. Well, it was water and then it was ice pretty much all win- 
ter. I was by there. 

* X Int. 150. State which lots were covered with water or ice. Give 
the numbers. : 

Ans. I cannot state. I can’t show you exactly where the pond 

hole is on this plan. If I was on the spot I could tell you. 
359 It isrightin here. There is a valley right up here between 

James and Charles streets. I don’t say that any of the lots 
were all covered with water. 

X Int. 151. Will you swear that any of these lots marked in blue 
on the plan, Exhibit A (Moses), were covered with ice and water 
pretty much all winter? And if you shall answer yes, then give 
the numbers of such lots. 

Ans. All those lots through here are partly covered with water in 
the middle of winter. (Witness points to lots 41, 60, 58, 56, 55, 45, 
and 47.) (Witness adds:) They commence here, I think (pointing 
to lot 40), and I think this one is wet (pointing to lot 39). I think 
the ends of lots 39 and 63 are wet. 
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X Int. 152. Didn’t you say in answer 17, “ They have dug a culvert 
under the road since I sold it,” and did you not refer to Poplar street ? 

Ans. They dug an old culvert out and made a bigger one. There 
was always a culvert there. 

X Int. 153. Are you acquainted with Theodore B. Moses; and, if 
so, how long have you known him and when did you last see him? 

Ans. Iam. I have known him, I guess, as much as 30 years or 
more. I met him going home last Saturday, I think it was. 

X Int. 154. Did you then or have you in the last 60 days had any 
conversation with him about the lots on the Paige subdivision ? 


(Objected to.) 


360 Ans. I ain’t spoke to the man for the last ten years (that is 
something to say), and it may be twenty years. 
X Int. 155. Then you are not on very good terms with him? 


(Objected to.) 


Ans. No, sir. 

X Int. 156. Do you join places, and was the cause of your mis- 
understanding a question of truth between you ? 

(Objected to.) 

Ans. Not now we don’t join places. At the time his place and 
mine joined; it was all mine once. Well, he agreed to meet mea 
day and cancel a mortgage and he didn’t come near me, and I 
closed the mortgage up and took possession. 

X Int. 157. You have closed up considerable many mortgages in 
your day, haven’t you ? 

(Objected to.) 

Ans. Not a great many. 

X Int. 158. Will you please give us the name of the woman re- 
ferred to in answer 35? 

Ans. She has been married twice. Her name now is Harriet 
Young. At the time of the transaction her name was Harriet Car- 
ruth. 

X Int. 159. Do you know of your own personal knowledge what 
she got for the lot of land referred to in said answer, and were you 
present when the sale was made ? 

Ans. All I know is what she told me. I was not present when 

the sale was made. 
361 X Int. 160. When were you first spoken to to be a witness 
in this case, and by whom and where? 

Ans. By Mr. Hanks, some time last week, at my house. 

X Int. 161. Did you go with him over the land—I mean the 
Page subdivision ? 

(Objected to.) 

Ans. I did not. 

X Int. 162. When did you last go over it and whom with? 

Ans. I couldn’t state. I haven’t been over it for some time. It 
is two years, I guess, since I passed over it. 

21—380 
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X Int. 163. When and where did you first meet Mr. M. N. Knowl- 
ton—I mean the gentleman who is sitting at the table opposite you ? 

Ans. Three weeks ago last Sunday, in Boston, down on the Provi- 
dence railroad. 

X Int. 164. Did you talk about this case? 


(Objected to.) 


Ans. Well, I will tell the whole story. We were not two minutes 
together. There was a fire in the bog there, and I happened to 
go down. I was looking at it to see the fire. Mr. Knowlton came 
up the railroad. Heasked me if I was acquainted round here, and 
if I was acquainted with real estate—the value of it. I told him I 
was, for I sold it all. Then he asked me if I was acquainted with 

this lot of Page’s. I told him I sold it. He asked me if | 
362 had heard there had been a dispute about it, and I told him 

I had heard something about it. He asked me where I lived. 
I showed him my house. That is all that was said. 

X Int. 165. Hasn’t he told you about the dispute and that he was 
interested in or In some way connected with it? 


(Objected to.) 


Ans. No, sir. 

X Int. 166. Not at any time? 

Ans. No, sir; and [ don’t know anything about it now. 
X Int. 167. Nothing whatever ? 

Ans. Not that he told me. 

X Int. 168. Haven’t you talked about it with him? 


(Objected to.) 


Ans. I wanted to, but he wouldn’t talk with me. 
X Int. 169. Why did you want to talk with him about it ? 


(Objected to.) 


Ans. I wanted to see what kind of a trade had been made—to 
know what they had been doing. 
X Int. 170. What did he say? 


(Objected to.) 


Ans. He wouldn’t talk with me... 

X Int. 171. When and where was it that he wouldn’t talk with 
you? 

Ans. Upon the street here, when I was coming in here. 

X Int.172. What day ? | 

Ans. Last Saturday,I think it was—no; it wa’n’t; it was the first 
day I came in here. 

(Counsel for complainant says he objects against the further 
363 using of the time in questioning this witness upon points 
which are wholly immaterial.) 


X Int. 173. Was it up at the U. S. court-house ” 
(Objected to.) 
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Ans. No, sir. 

X Int. 174. Where was it? 

(Objected to.) 

Ans. On School street; I overtook him there. 

X Int. 175. Was that before you went up to the U. S. court-house? 

(Objected to.) 

Ans. No; it was afterwards. 

X Int. 176. Was that the first time you had met him that day? 

(Objected to.) ; 

Ans. It was the first time I overtook him or had seen him. 

X Int. 177. Did you go from there to the U.S. court-house to 
testify ? 

(Objected to.) 

Ans. No, sir. 

X Int. 178. Did you meet him again at the U.S. court-house and 
have a conversation with him before testifying ? 

(Objected to.) 

Ans. I never had any conversation about this affair with him, and 
I don’t know about it now. 

X Int. 179. I didn’t ask you that. I asked you whether you met 
him again at the U.S. court-house and had a conversation with 
him before testifying. 

(Objected to.) 

Ans. I never had any conversation with him. 

X Int. 180. Not at any time? 

(Objected to.) 

364 © Ans. No, sir. 
X Int. 181. Are you sure and do you mean to so testify ? 

(Objected to.) 


Ans. Yes, sir. | 

X Int. 182. Did you not on jast Friday morning stand in the out- 
side doorway of the U.S. court-house talking with Mr. Knowlton 
before you went in to testify ? 

(Objected to.) 

Ans. Nothing about this affair at all; there wasn’t a word said 


about it. 
X Int. 183. But you did have a conversation there with him, didn’t 


you? 

(Objected to.) 

Ans. I bid him good morning and asked him where the place 
was to go; I was a stranger; that is all. 

X Int. 184. When vou were standing there talking with him did 
you see me coming across the common towards the court-house ? 
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(Objected to.) 


Ans. I didn’t. | 

X Int..185. Didn’t you and Mr. Knowlton step inside the door of 
the court-house for an instant, and didn’t you come out again Im- 
mediately and meet me at the door and speak to me? 


(Objected to.) 


ont I was in and out a half dozen times before any of them got 
there. 

X Int. 186. In answer 77 you say, “They went down to my 

gravel pit and covered it all over with gravel from my pit, 
365 but if I had known it I should have stopped them taking a 

load of it.” Do you mean that your gravel was taken sur- 
reptitiously, without your knowledge; and, if so, by whom ? 

Ans. The city had a right to go in there and get just what they 
wanted till I stopped them. They had been in there five or six 
years. They had the privilege to take it, but they hadn’t the right 
to take it and cover over mud for other parties. 

X Int. 187. The city paid for it, didn’t they? And, ifso,why did 
you object to their taking it to use in this particular place? 

(Objected to.) 


Ans. They did. I objected because I thought if they took the 
good gravel they should take the poor with it; if not, they shouldn’t 
have any. 

X Int. 188. That is, you were not pleased by their buying gravel 
from the Pages ? 


(Objected to.) 


Ans. I was nothing against their buying gravel from the Pages, 
but I was against their taking my good gravel to cover over their 
poor stuff and their getting the same price that I was. 

X Int. 189. Then you were desirous of selling to the city all the 
gravel it required ? 


(Objected to.) 


Ans. I didn’t want to sell them any gravel at all; I didn’t want 
to cut into my hill, in the first place. The bosses told me they 
366 had got to have the gravel because there was no gravel round 
there like it, and they were willing to pay for it. 
X Int. 190. Then you let them have it as a matter of accommo- 
— and how long have they been buying gravel from you off 
and on? 


(Objected to.) 


Ans. They began on it six years ago, I think, and the last two 
years—ever since they took out Page’s and took mine and covered 
it over—I wouldn’t give them any. 

X Int. 191. You are not very friendly with the Pages now, are 
you? 


(Objected to.) 
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Ans. I don’t know only oue Page myself. There are two of them, 
I think. Yes; I am friendly with Charles J. Page. I hired a piece ’ 
of land of him this year. 

X Int. 192. Who did tell you about this lawsuit? 


(Objected to.) 


Ans. I think Mr. Rogers told me first about it. 
X Int. 193. Your son-in-law? 


(Objected to.) 


Ans. Yes. 

X Int. 194. Haven’t you been told what you were wanted, as a 
witness, to establish in this case by any one? 

Ans. All I have been told is what Mr. Hanks told me. He asked 
me to come In. 

X Int. 195. In your 75 answer you say you had a conversation 
with Albert Howe in regard to the value of the property in contro- 
versy. Who, if any one, was present at that time? 


Ans. Nobody. 


367 Redirect examination resumed: 


Int. 196. In answer to cross-int. 193—how did Mr. Rogers happen 
to speak to you? 

Ans. He was over to my house Sunday, and he said that his lady— 
that is, on the other side—I don’t know her name now; her name 
is mentioned; it is Mrs. Hanbury—she was at his house and wanted 
to get him as a witness, and after she inquired of him about it she 
didn’t want him. Then he and I had a talk about it—what it was. 
I told him it was a wonder she hadn’t come to me; I could tell her 
what real estate was worth up there. 


(Answer objected to by counsel for defendants.) 
Int. 197. What isa fair rate of interest to charge for money loaned, 
on a good mortgage and what rate would you charge? 


(Objected to.) 


Ans. Six per cent. on a small mortgage and on a large amount 
five per cent. ‘There are no taxeson it now, you know. I should 


charge same as that. 
PHILIP SOWDEN. 
Attest: JOHN G. STETSON, Examiner. 


368 Boston, Sept. 25, 1883. 


Charles S. Hanks, Esq., of counsel for complainant, says that 
his authority to act and his management of the case in which these 
depositions have been taken have been from Mr. FE. J. Hill by letter, 
and that he has in no way been employed by Miner N. Knowlton, 


who has been in attendance at the hearing. | 
Attest : JOHN G. STETSON, Lraminer. 
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Asa Cottrell, Esq., of counsel for defendants, offers Albert Howe 
as witness in rebuttal to the testimony of the complainant’s evidence 
in rebuttal and requests the examiner, in the presence of the counsel 
for the complainant, to administer the oath to said Howe and take 
his testimony, to be returned into court with, but not.as a part of, the 

testimony taken under the commission sent to the examiner. 
369 Charles 8S. Hanks, Esq., of counsel for complainant, pro- 

tests against any further testimony being taken by defend- 
ants, ashe has been acting only for Mr. Hill in reference to the taking 
of testimony under a commission of the U.S. circuit court, northern 
district of Illinois, which testimony the examiner therein named has 
declared closed under said commission. He also refuses and pro- 
tests against any further testimony being taken, as neither Mr, Hill 
nor the complainant, Mrs. Hoyt, nor himself has received any notice 
of any desire to take further testimony. He also protests against 
further testimony being taken, as it isentirely without the authority 
of the court authorizing testimony to be taken. 

The examiner rules that it appears from the commission under 
which he is acting that the circuit court wherein the cause is pend- 
ing has appointed the time for taking evidence between the parties. 
As the rule of the Supreme Court applicable to the circuit courts 
provides that his powers under this commission to take evidence 
for defendants has expired, and that he cannot act further as ex- 
aminer under said commission except to make up and seal up said 
testimony and forward the same to said circuit court briefly, the ex- 

amiuer declines to permit any further examination of wit- 
370 ~=nesses before him under the commission of the circuit court, 
northern district of Illinois, dated July 26, 1883. 
Attest : JOHN G. STETSON, Examiner. 


O71 Report of the Examiner. 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


Emity Hoyt 
US, 
Miner N. Knowriton, ANNA Hanbury, Micuart ANDREW RoRKE, 
Trustee, et al. 


To the honorable the judges of the said court: 


I, Henry W. Bishop, master in chancery of the said court, to 
whom, by an order of said court entered herein on the nineteenth 
(19th) day of October, A. D. 1883, the above-entitled cause was re- 
ferred as examiner to take testimony on behalf of the said defend- 
ants Hanbury and Rorke, and also to take evidence on behalf of 
said complainant in rebuttal thereto, do hereby report that, having 
notified the parties interested of a hearing under said order before 

me, at my office, No. 34 United States Government building, 
372 Chicago, on the 23d day of October, A. D. 1883, I was at- 
tend on that day by counsel for the respective parties and by 
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George Birkhoff, Jr., who testified herein on behalf of said defend- 
ants Hanbury and Rorke, and whose testimony was duly taken, is 
hereto annexed, and made part hereof. I was also attended on said 
23d day of October, A. D. 1883, and subsequent days by said de- 
fendants, Anna Hanbury and Michael Andrew Rorke, and also by 
James Felch, E. J. Hill, and Olive A. Martin, each of whom tes- 
tified herein, and their testimony was duly taken and is returned 
herewith. 
All of which is respectfully submitted. 
: H. W. BISHOP, 
Master in Chancery for the Circuit Court of the 
United States for the Northern District of Illinois. 


73 Testimony of Anna Hanbury, taken before H. W. Bishop, 
master in chancery of said court, on the 25d day of Octo- 
ber, A. D. 18838, on behalf of defendants. 


Int. 1. Please state your name, age, residence and occupation. 

(). Give your name to the court. 

A. Anna Hanbury. 

Q. Do you know the complainant, and how many of the defend- 
ants? 

A. I do not know the complainant. I believe I know all the de- 
fendants. 

Q. When did you first hear of or see the complainant ? 

A. I heard of ber on the 15th day of February, 1883. I have 
never seen her. 

Q. Shall I ask you to say what month it was? You said March. 
Are you right in that? Was it March or some other month ? 

A. It was the day the notice was served upon me, I believe; to the 
best of my knowledge, it was the 15th of February. 

Q. When did you become acquainted with Mr. Knowlton ? 

A. On the 28th of June, 1882. 

Q. Did you and Mr. Knowlton ever speak of the real estate called 
in the pleadings the Clarendon Hills lots 


Mr. Hix: I object to the question as leading and improper. 


374 called in the bill the Clarendon Hills lots and Winthrop 
Place lots, and when and where? 

A. Mr. Knowlton spoke to me of his buildings in Winthrop Place 
on the 9th day of August, 1882. I spoke to him of the Clarendon 
Hills property at the same time, place, and same interview, at 281 
Michigan avenue, and a proposal was made—— 


(Objected to.) 


Q. State what Knowlton next did and said in reference to this 
exchange of said property with you. 

A. On discussing the property on both sides, and in speaking of 
my position, he asked me if I had an abstract and deeds of the 
same; to which I answered I had. ‘Then he asked me for them. I 
gave them to him, and he read them through carefully, when we 
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discussed the matter fully, and he asked me if I would not like to 
make an exchange for my property; to which I replied it would 
suit me best, providing that I could get what my property was 
worth or anything near it, as my circumstances were such that I 
would appreciate the income. He said that would be just exactly 
the thing for me. I declined to discuss the matter further until I 
had written to Boston about it and had received the advice of my 
atturney there in regard to valuations, &c. I did not tell Mr. 

Knowlton that I would tell said attorney that I had had an 
375 offer of exchange until he; Knowlton, advised himself fully in 

regard to my property. I did tell him that I would geta 
more complete abstract on that day. He returned on the next day, 
the 10th, in the afternoon, and in a very hurried manner excused 
himself for calling so soon again and asked me if I would object to 
his taking my deed or rather the deeds of the property. I answered, 
“No,” and he promised to return them without fail. On the 15th 
he again proposed an exchange, when I asked him if his property 
was free and clear. ‘To this he answered, “ There was‘no mortgage 
upon it.” Then we discussed the matter at full length. He per- 
sisted in asking me to go to the West Side to see his property, which 
I refused to do until he informed himself in regard to mine. He 
stated the advantages of the income; that he desired to dispose of 
his property; that he was wealthy and could afford to keep my 
—s until such time as it would bring him a suitable price, I 
vaving informed him from the beginning that it would not be sold 
and could not be sold ata reasonable price. I told him further 
that the property was in Roxbury, a new portion of the city of Bos- 
ton, in the 23d ward, and gave him all the particulars in regard to it. 


Mr. Hits: I object. I want to know what she said. I want to 
know all the particulars. She says she gave him all the particulars. 
I want to know what they are. 


A. I spoke in regard to its not bringing its value at that 
376 ‘time, as property was then considered low. He said it made 
no difference; that he was wealthy, a fact which he brought 
forward on every occasion possible, and that he could hold the same 
until he could sell it at a better advantage—for years if necessary. 
Q. Mrs. Hanbury, at that interview or shortly afterwards did you 
tell Knowlton to do anything, or did Knowlton tell you to do any- 
thing ? : 


Objected to as leading and incompetent and not a proper ques- 
tion. 


A. During that interview or the one immediately after, the day 
or the second day after I told him that he would have to inform 
himself in regard to my property before I gave the matter any 
further consideration, when he asked me to go to the West Side and 
see his property I declined and told him I certainly would not go 
until he had informed himself about mine; that I was not compe- 
tent to make an exchange without referring to somebody who 
understood the matter better than I did; that I did not know the 
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value of my property in Boston, and would have to ask my attorney 
in Boston and would write and ascertain all the particulars. When 
you ask me what Knowlton did—he asked me to send for a more 
complete abstract, which I did on the 9th, as I have stated. 
Q. On the 12th of August had you an interview with Knowl- 
ton ? 
377 A. I believe it was the llth or 12th; afterthe 10th. Icould 
not positively say when he again called and urged me to 
make the exchange, when I replied, 1 would not do so until he 
would inform himself in regard to mine, and, further, that I would 
not enlighten my attorney in regard to the particulars of the ex- 
change until he, Knowlton would so inform himself. Knowlton 
ealled again on the 15th. 
Q. You told him you would write to Boston? 


The style of examination objected to. 


A. I wrote for the abstract on the 9th. 

Q. On the 10th of August you had an interview with Knowlton? 

A. I believe [ had. 

Q. Did you or did you not tell him you had written to Boston to 
your attorney ? 

A. I told him I had written for the abstract. I did not tell him 
I had written my attorney in regard to the exchange. 

Q. What did Knewlton tell you, if anything, on the 12th or some 
days after, in reference to this matter? 

A. On the 15th of the month he returned the papers, as agreed, 
and then informed me that he had written to Boston to a number 
of persons in regard to this property. He did not say to whom he 
had written. He said that he had written toa number. I asked 
him who they were. He did not give me the names, but said they 
were real estate men. 

Q. Well, what else did Knowlton do or say at that time, the 

ae 
373 A. He urged that I should go to the West Side and see his 

property, something that he did on every occasion he called, 
and put forward the fact as well that he could afford to keep mine. 
He urged. me to make the exchange and give him deeds of the 
property, to which L replied that | knew nothing about the value of 
my property and told him I should not entertain any such matter 
antil he would inform himself fully and faithfully in regard to 
mine, and then, and not till then, would I write tomy attorney in 
regard to the exchange, and I did not write until he informed himself 
about the matter. He showed me a letter on the 21st of the month 
which he said came asa reply to one of the number that he had 
written. I don’t know that he told me the letter came from Mr. 
Heber at that time, but he held the letter and read extracts to me 
from the same and stated that the contents were satisfactory to 
him. ; 

Q. To Knowlton ? 

A. To him, Knowlton, and that he had now satisfied himself in 
regard to mine, and that he hoped I would go to the West Side and 
22—350 
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see his property without further delay, to which i consented on the 
21st, and we made an agreement to meet the next day, in the after- 
noon. 
©. I will ask you, Did you meet him? 
A. I did. I met him at the corner of Wabash avenue and Ran- 
dolph St.; took a car and went to the West Side, to Loomis St. ; from 
there walked to Taylor and west on Taylor to Winthrop 
379 Place; walked north on Winthrop Place to No. 20, where Mrs. 
Linsley opened the door, and he told her that this lady, 
meaning myself, was there with a view of looking at the property 
with the intention of purchasing, and asked permission to look 
through the house, to which she kindly consented. We went 
through the house superficially; then afterwards went to No. 18 
and went through that in the same superficial manner. While going 
through that he constantly and without cessation praised his handi- 
work ; praised how the heuse was built; that it was the best work, 
and I could see what good material he had put into it, and kept on 
talking and complimenting matters very much, to which I made no 
reply. We came out and went north a block, north on Loomis to the 
first street to the right,turned to the right to ThroopSt., and walked 
on Throop to the corner of Van Buren, where I asked to be excused 
from walking further, as I was very tired, and he said he ought to 
have brought a carriage. We entered the street car; had gone 
about two blocks, when he said, “ You do not seem to be prepos- 
sessed with my property.” I said, “ Mysilence is no index to go by, 
as [am not feeling well and am very tired.” He asked me if I 
would write to my attorney in Boston, which I had not done, about 
it; to which I replied I would; then nothing more was said in re- 
gard to the property until we got to the corner of Randolph 
380 and Sth Ave.,as near as I remember, when he said, “Can- 
not you give me some idea in regard to it?” I said, “ No; 
not until I should have been advised by my attorney in the city of 
Boston.” We reached the corner of Wabash and Randolph, when 
we got out of the car to go home. I said, “I am ina hurry and you 
will please excuse me.” His last reyuest was that I should write to 
my attorney in Boston that evening. I then went to my home, on 
Michigan Ave., but did not write the letter until the following day, 


-at 11 o’clock. 


Q. When did you next see Mr. Knowlton, and state what was said ? - 
This trip to the West Side—was it on the 21st or 23d ? 

A. I said he called on me with the letter from Heber on the 21st. 
We went to the West Side on the 22nd. He called again in the after- 
noon of the 23d. We went to the West Side on the 22nd day of Au- 
gust. He called on the 23d, in the afternoon; asked me if I had 
written ; to which I answered that I had; that I had not kept my 
promise, but that I had written the letter that morning, at eleven 
o’clock ; that I had had company the evening before and could not keep 
my word. Then herecommenced his persuasions in regard tomy mak- 
ing the exchange with him without waiting further; to which I said, 
“ No ;. I should not do it until I heard from the city of Boston, from 
my attorney.” He talked and went over the same ground and said 
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that my position being such, keeping a boarding-house, thatthe 
381 income from this property would be quite an acquisition ; 
that he would take care of it; that he would do everything 
in the best manner; told me the many advantages of it; that there 
were nice people there, and that it would be (complainant’s counsel 
objects to the method of examination and to the answer as giving 
the witness’ conclusions instead of stating facts) a handsome income 
for me in my position. The interview closed with the understand- 
ing that we should wait further action in the matter until I would 
hear from my attorrey in Boston. On the following day, to the 
best of my recollection it was the 24th, Mr. Knowlton called again ; 
informed me tiiat he had received a letter from Mr. Knoghts, of 
Boston. He said the letter was not so favorable as the former one, 
and that it puta new phase on the whole proceeding, to which I re- 
plied there was no harm done; that I had not given the matter con- 
sideration, and did not intend to until my attorney’s reply would 
reach me. Then he stated that the mortgage that he had spoken 
of as having run out in June might be kept alive and it would be 
just about an equal exchange, to which I replied,“ No; there is $1,000, 
ail told, against me in Boston, and you would have $1,800 mortgage 
on yours; I will not do it.” He answered back, “ You know 
082 =I have loaned you $500, and that with the thousand dollars 
would make it $1,500, leaving only $300 difference in my 
favor.” I told him, “ No; I should not make the exchange on those 
conditions; that we would drop the matter,” and we did drop the 
matter, as | supposed, for good. Mr. Knowlton called again and 
again, very many times; I cannot recollect them ail; always try- 
ing to prevailupon me(objected toas to what Knowlton way trying 
to do) to reconsider this matter. I believe it was the 28th of August 
that I received my attorney’s letter, and on that day or soon there- 
after Mr. Knowlton called and asked me if I had received a letter. 
i told him, “ Yes,” and that my attorney discouraged 
Objected to as no testimony is admissible as to the contents of 
that letter. : 
Q. What did you tell Mr. Knowlton as to the contents of that 
letter ? : 
Objected to, as the letter is the best evidence. 


A. I told him my attorney said my property could not buri: up 
or blow away, and that it certainly would never be any lower than 
it was then, and advised me to keep it, and to place no reliance upon 
the words of Chicago men, because they told the biggest stories about 
their property of any people in the world, or some such thing as 
that. Mr. Knowlton replied that if I had written any such letter to 
him, and if he was my attorney, he would have written a more 

severe reply. He stated that my attorney in Boston was 
383 right; that the management of transactions of that kind in 
the city of Chicago was not such as they were in the city of 
Boston. He said, further, that in the courts here that people of re- 
finement were not successful ; that it was only the roughs of the city 
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that gained their points, but he said, “I assure you the title to my 


property is all right.” 

Q. What next occurred at this time that you had the interview 
with Mr. Knowlton in reference to this property ? 

A. He then asked about the exchange. I told him that I was 
busy preparing my two little girls for school and could not give the 
matter further consideration on that day, but if he would come in 
in a day or two later, or when it suited him, I would see him in 
regard to it. I believe he called again the next or the second night 
after. I can recollect the fact that we had company in the front 
parlor and he went in the back parlor and sat there and discussed 
this matter until 11 o’clock, as near as I can remember, when he 
left with the understanding that I should be able to give lim more 
time. I believe on the first or second day of September, in regard 
to this matter 


Objected to as to the understanding of the parties. 
Objected to counsel’s dictating or instructing the witness. 


A. I believe it was the 2nd day of September—lI believe it was 
Saturday—when he called and we had a partial understand- 

084 ing without coming to any terms. He was to call again on 
the 4th. He called on the 4th. He had proposed the ex- 
change on conditions to be carried out, but I had not concurred in 
it, but on Monday I said, “ Mr. Knowlton, I will make the exchange 
on those conditions, provided you will do this,” meaning that he 
should pay a certain judgment against me in the city of Boston for 
a sum which I do not know now and didn’t then, and pay my at- 
torney’s fees. I told hin the sum would come within $200, and with 
the mortgage might be $1,000. He said he thought I ought to pay 
the taxes, to which I replied I didn’t think I ought tu; but the mat- 
ter finally stood in this way—that if after the payment of my at- 
torney’s fees anything was left it should go stbeece « paying the taxes 
on the Clarendon Hills lots; if after paying the attorney’s fees no 
money was left he was to pay his own taxes and the mortgage he 
was to settle himself, and the understanding was that he was to pay 


_it when he went to the city of Boston. I did notask him to, but he 


said he would. Wecame tothe understanding that afternoon, when 
he said he would call again on Thursday and let me know if the 
matter could be concluded. Thursday evening, the 7th, he called 
and told me he bad made up his mind, as he had done on each and 
every occasion before; that it was the best thing in the world for 
both of us, and that he would conelude the exchange, tu which I 

answered, “Very well.” He said, “I will draw up the papers 
885 and you can signthem.” I said, “ No, sir; I will do nothing 

of the kind.” I said, “I willsee my attorney.” He said, “ It 
will only cause you expense; it is unnecessary, and I don’t care 
about it.” I replied I felt incompetent, and would do nothing until 
after consulting my attorney, who had been out of the city, having 
been called away. On the 21st I called at Mr. Rorke’s office, and as 
he was still absent he was entirely iguorant of my desire or inclination 
in this matter, and I would have to see him before Knowlton would 
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enlighten him as to my intentions. We separated with the under- 
standing to meet the next morning, at half past ten o’clock, at 80 
La Salle —, room 7, at the office of Mr. Rorke; but just as I was 
about to leave my house the next morning Mr. Knowlton entered 
and said he had drawn up the contract and wished me to sign it. 
I said to him I would do nothing of the kind; I must see my at- 
torney. He made some objection to going to my attorney’s office, 
to which I replied, “If you don’t wish to go to my atterney’s office 
we will say nothing more.” Finally he saw (objected to) he could 
do nothing definite. (Objected to.) It was not signed there. I did 
not sign the paper. I took the contract, took a car, and went to 
80 La Salle St., to room 7, having told Mr. Knowlton that it was 

necessary for me to have one-half hour with my attornev 
386 before he entered his office. I went to my attorney, showed 

him the contract drawn up by Mr. Knowlton; also enlight- 
ened him. 


Objected to as to the word “ enlightened.” 


Q. When Did Mr. Knowlton afterwards meet you in the office in 
connection with that business of the 8th of September ? 

A. He met me at half past ten at the office of Mr. Rorke; both 
parties. 

Objected to. 


Q. What did he, Mr. Rorke, say ? 

A. He said that the contract ought to to be drawn out in legal 
form, to which both parties consented. He said he could not pre- 
pare the contract that forenoon, as it would take some time, and 
there were some papers necessary to make it out in proper form, 
and he said Knowlton would have to furnish such papers so as to 
prove his ownership. Mr. Knowlton, I believe, had to go three 
times. (Objected to as to what witness believes.) I believe he 
had to go three times—I am positive he went twice—to securm 
such papers to enable Mr. Rorke to make out the contract 
desired. The contract was not completed until after noon, at 
which time it was signed by both parties, and Mr. Knowlton said 
he would draw up the deed for me, and Mr. Rorke said he would 
prefer to draw up the deed, and said to Mr. Knowlton, “I will not 
charge you for the deed. I prefer to make it out for my client,” to 
which Mr. Knowlton said little. Mr. Rorke said he would know 

better what the contract required, and I believe he replied, 
387 “It would be all right.” (Objected to.) After the signing 

of the contract—I was sitting at the inside of the table— 
I passed around to where Knowlton was sitting, at the other side, 
and I said, “ Mr. Knowlton, notwithstanding that I have never said 
a word to induce you to make this exchange, and you know I 
have always told you that this property would not sell to-day, at 
the present time I wish you all the success in the world ;” to which 
he replied, “Thank you, Mrs. Hanbury; I can keep it for years if 
necessary.” 
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Q. Do I understand you to say that this transaction occurred on 
the 8th of September which you are speaking of now? 

A. The contract was signed on the 8th of September. I believe 
the day was Friday, in the afternoon. 

Q. Last year? 

A. 1882. 

Q. Now, between that day and the execution of the deed men- 
tioned in the pleadings here, what time elapsed ? 

A. The contract was signed on the 8th, to the best of my knowl- 
edge (objected to), and the deed was signed on the 28th. 

Q. Now, between those days, did you and Knowlton again meet 
at the office of M. A. Rorke & Son? 

A. I don’t think we did. 

Q. On the latter date where did you and Knowlton meet, and 
what was the business transacted,.and before whom ? 

A. On the 28th of September, 1882, at the office of M. A. Rorke 
& Son, 80 La Salle St., and the business transacted was the signing 

of the deeds of exchange, as I understood before I reached 
388 there. On reaching the office I found the deeds to be made 
out—warranty deeds—and spoke to my attorney, Mr. M. A. 

Rorke 


Mr. Hitt: Was Knowlton there? If not, I object. 


Mr. Knowlton and Mr. Rorke were both there when I objected to 
the deeds, and Mr. Rorke stated the consideration was merely nom- 
inal ; that Mr. Knowlton had come to him on the 26th and requested 
him to make warranty deeds, and that he had made such deeds in 
order to please Mr. Knowlton. I had supposed they would be deeds 
of exchange. I did not understand (objected to as to what wit- 
ness did or did not understand, and facts called for),and the matter 
had to be explained to me by Mr. Rorke. I was not pleased with the 
deeds, as I had never understood a consideration with Mr. Knowl- 
ton. ‘That was the first time I knew or heard of a consideration in 
those deeds. Mr. Rorkeasked Mr. Knowlton in regard to the $1,800 
mortgage; asked him for the receipts, when Mr. Knowlton replied, 
“The interest is paid until October Ist. I have made a reduction 
of said interest in favor of Mrs. Hanbury; her first interest will come 
due on the first day of April, 1883.” Mr. Rorke said that he ought 
to have the receipts, to which Mr. Knowlton replied, “ Everything 
is all right, Mr. Rorke; it is just as I say; there is no underhand 
work; Mrs. Hanbury will trust me;” when Mr. Rorke looked at me 
and I nodded my head, meaning “ Yes.” I then said to Mr. Knowl- 

ton, after the deeds were signed, “ I hope, Mr. Knowlton, that 
389 you will take my advice and not dispose of this property im- 

mediately; when he replied he would keep it for years if 
necessary. I never failed to inform him that it was not the time to 
dispose of the property on each and every occasion. I told him that 
he could not sell the property at any reasonable price. 

Q. When did you next see Mr. Knowlton? 

A. I saw him that evening, at my house, 1328 Michigan Ave., 
and the next day or the second next day again. 


7 
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Q. What transpired then, if anything? 

A. He called there in regard to some furniture, I believe. 

Q. Was it in reference to this business of yours? 

A. When he first entered the furniture was discussed. In the 
meantime we had discussed his going to Boston. I told him that I 
would give him a letter of introduction to Mr. Bamford, Mr. Knowl- 
ton having informed me he intended to pay off the mortgage im- 
mediately; and I was to give him said letter of introduction for 
the purpose of enlightening him as to where he should go and to 
whom he should apply to pay off the mortgage. I read the con- 
tents of said letter to him, when he asked if Mr. Bamford knew 


Complainant’s counsel objects to any testimony on the part of the 
witness concerning the said letter of introduction, for the reason that 
it has not been put in evidence by the complainant nor produced by 
the defendant-, and the letter is the best evidence of the contents. 


A. He said: “Does Mr. Bamford know what the property cost 
you?” To which I replied: “ He did not.” He said, Knowl- 
390 ton said, I might possibly exchange that property back for 
Chicago property, and he would like me to write a letter of 
introduction that would lead him to convey the impression to any 
one that might apply to him that the property cost ten cents a foot. 
He said to see that the deeds were made out for more than the 
actual price. I could not find the two deeds at the time, but said I 
would look for them. He said that a high estimate would make 
the property appear more valuable, and that sellers could make con- 
cessions in favor of the buyer. He said that under the circum- 
stances the seller could make concessions in favor of the buyer. [I 
told him the property had not cost me as much as Mr. Page’s deed, 
avd that I did not care to write any such letter. 

Q. Was that all that occurred on this occasion—the night of the 
28th—after the deeds were signed ? 

A. All that oecurred that evening. ° 

Q. What occurred the next day, if anything? When did you 
next see him? 

A. I believe it was the next day, the 29th, but I am not certain 
whether it was the 29th or the Ist day of October. The notes are 
distroyed or I could tell better. Mr. Knowlton loaned me $175. I 
signed the note without reading it. He reserved out of the $175 
$12.50 for one month’s interest on $500. He reserved at the rate of 
23 per cent. for one month on the $175. He reserved money (objected 
to as incompetent and immateriai) to pay for what insurance the 

man would charge for insuring the contents of 1328 Michigan 
391 Ave., at $1,000, and also for insuring two of the houses at the 

West Side, he, Knowlton, having proposed on the previous 
evening to insure the said property and act in the matter, to which 
I consented. He took a list of what was to be done, and I think 
they were two of the West Side houses and my furniture at 1328 
Michigan Ave. insured at the time. He attended to the whole busi- 
ness and brought me back his statement. He gave me, as near as 
I can remember, $1385 out of the $175. 1 believe there were six or 
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seven cents then due him on what he had attended to. I think I 
offered him the money. I don’t know whether he took it or not— 
the six or seven cents. 

Q. Now, let me ask you, after that evening of the day when this 
business was concluded when did you see Mr. Knowlton again ? 

A. I believe it was the 30th day of October, in the evening. I 
believe the evening was Monday ; I am not certain about the 30th 
of October. I am not aware that he was in town all the time from 
the Ist of October to the 20th or 30th. I know that he was in Bos- 
ton. I corresponded with him; received a letter from him there. 
I do not know what day he reached Chicago, but I do know that it 
was about the 30th that he called at my house. I was going out to 
spend the evening and he saw me preparing to go, and he said to 
me, “ You are going out, Mrs. Hanbury?” Isaid,“ Yes.” He said, 
“I would like to see you this evening or to-morrow evening.” I 

said, “ To-morrow evening would suit me.” He said, “Can I 
392 call to morrow evening?” I said, “ Yes.” He called on the 

following evening. On the first evening he called he appeared 
pleased, and acted as he had usually done before then. On the sec- 
ond evening he called he appeared just the same when he entered. 
We discussed his going East. He told me of the trip, of his pleas- 
ures, the time he had spent in the country, the narrow streets in Bos- 
ton, &c., and finally he introduced the topic of business. It was 
introduced by his asking me if I had collected my rents (all this is 
objected to as immaterial and incompetent), to which I replied, 
“Yes; I had collected the rents.” He says,“ Well, you are more 
lucky than I have been, for there is some due me yet from some of 
the parties in the house, and this is only a beginning, and you 
won't always be able to collect these rents so well; you will always 
have trouble with the property ;” to which 1 answered that I had 
had no trouble so far with the tenants, and the trouble that I did 
have was in putting the property in habitable order, something that 
I did not expect to find when I bougit it, as he had represented every- 
thing to be in perfect order. I told him of the expense I had 
been to and was then incurring attending to the plumbing in 
the houses. I told him further of the discrepancies that I had 
found in his statements in regard to the finished condition 

of No. 18, when he said it was good enough for those that 
393 were in it, and if he were building another house he 

would not build it quite so well. He said, You are but at 
the beginning; you will have trouble with this property, and you 
had better let me collect the rents; to which I replied, “ No. I 
had consulted with my attorney and you proposed that prior to 
going to Boston. I now refuse, because said attorney has informed 
me that it would invalidate my title to have any one who owned 
the property formerly have further to do with it.” I said further, 
I have found your statements wanting in every particular from 
my recent experience. You have led me to believe that this would 
be a very nice thing and that it would be no trouble for me to col- 
lect those rents ; further, that the whole proceeding would be very 
nice, indeed; and I said, Mr. Knowlton, I propuse to collect my 
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rents, and, if I do not collect them successfully, I will have to get 
married and my husband will collect them. One thing is certain, 
you never shall, for I will trust no one who has so little principle as 
you have got; when he jumped out of the chair and said wouldn’t 
I like to trade back again; to which I replied, No; I had all the 
expense on my hands because of the exchange that I could com- 
pete with, notwithstanding I appreciated my attorney’s efforts. 
He was like all other attorneys and required bis pay, and I would 
not and could not incur further expenses; to which he replied, If 
I had taken his advice I would not have had any attorney’s expenses. 

After this interview of the night of the 3lst Mr. Knowlton 
394 asked me for the insurance papers belonging to No. 22 Win- 

throp Place. I told him they were at the office of my attor- 
neys, on La Salle street, and he could go there and get them, and 
he left. 

Q. When did you next see Mr. Knowlton ? 

A. He called again the second following morning. I was sick in 
bed, but he insisted upon seeing me. I finally told the girl to ask 
him to come upstairs. He came up and said he had been to see 
Mr. Rorke, and that Mr. Rorke would not let him have the papers 
without a written order from me, and he produced an order, which 
I signed, and, as [ supposed there was no further occasion for his 
remaining, thought that he was going, but he stayed and asked me 
if I would not take charge of 281 Michigan Ave.; that he proposed 
taking a lease or had taken it, and would furnish the same, to which 
I replied, “ No; Mr. Strauss, who owns the furniture in that house, 
has been a kind friend to me (objected to as immaterial—all this 
testimony in regard to that property) and I do not care to see his 
furniture thrown out,” and I didn’t want to have anything to do 
with it,and he replied, “I will give you an interest,” to which 
I answered I didn’t want to have anything to do with it. He left, 
and I did not see him and I have not spoken to him since and do 
not desire to. ~ 

Q. Do you recollect a suit instituted by Knowlton against you in 
the beginning’ of November, 1882? 

A. I recollect on the 4th I was served with a paper. 
O95 Q. Do you know this suit afterwards brought by Mrs. Emily 
3 Hoyt against yourself, Knowlton, and others ? 

A. Yes, sir; I recollect it. 

(. How soon after were you served with summons in this suit of 
Emily Hoyt vs. Hanbury and others? 


Objected to, the return of the officer being the best evidence. 


A. If I said the 15th of March Iam mistaken. It was on the even- 
ing of the 15th of February I was served with notice. 
(). Has Knowlton taken any and what part in the matters con- 


. 


nected with that suit of Emily Hoyt vs. Hanbury and others? 
Objected to. 


A. I should say a part of counsel and attorney. I have seen him 
write notes. I have seen him approach one of my tenants and abuse 
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him soundly for not complying with his request, not paying the 
rent into court. I have known of him (objected to) going to my 
tenants. I have known, because they told me. (Objected to.) I stated 
I have seen him abuse one of my tenants. 


Objected to. The witness should state what he did. 
A. { saw this with my own eves. 
Mr. HI: 


Q. I want to know exactly what he said. 
A. I heard him. I was standing at the window. He said he had 
four or five suits on his hands now and he could stand another. 
396 He said it to Mr. Linsley back of his house in the beginning 
of May las@ I have seen him in court. I have seen him 
attending to the suit. I have seen him manifest pleasure at any 
point gained for Emily Hoyt, and displeasure for any point gained 
for Anna Hanbury. 
Objected to as immaterial and incompetent. 


Q. You said in Chicago. Did you ever see Mr. Knowlton else- 
where than in Chicago? 

Mr. Hint: Ask her where. 

@. Did you ever see or meet Mr. Knowlton elsewhere than in 
Chicago in connection with that suit; and, if so, where ? 

A. I saw him for the first time on the morning of the 5th of Sep- 
tember, 1883, in the office of John J. Stetson, United States court, 
in the city of Boston. He entered the room in company with Mr. 
Hanks and Mr. Moses, Mr. Moses being the man who has given evi- 
dence in this case for the plaintiff. Mr. Knowlton took a seat at the 
inside of the table, on the left-hand side of Mr. Hanks. He wrote, 
prompted, and dictated, I might say, almost every word on the plain- 
tiff’s side, and Mr. Hanks was but simply his mouthpiece. 


Objected to as immaterial and incompetent. 


A. I have also seen him approach my witnesses and endeavor, by 
whispers, expostulations, and demonstrations, to prove to them that 
they were doing wrong in testifying for me. 

Objected to as being but the conclusion of the witness. 


A. I can give the names of the witnesses he approached if 

397 necessary. I have seen him take daily the evidence rendered 
before Mr. Stetson. I have seen him take the same to copy. 

I have seen the copies partially on the following days, because they 
were in his writing. On the 7th of September and during the taking 
of the evidence of O. Sharp I have heard Mr. Hanks in the presence 
of a number of witnesses state that Mr. Knowlton was his client. I 
have seen Mr. Knowlton shake his shoulders and admonish him 
soundly for so doing. I have seen Mr. Hanks get up from the table 
and sit back in the room because of his mistake. I have seen Mr. 
Knowlton go to Mr. Hanks’ office, on Washington street-—I believe 
the number is 259, and his office is room 39. I have seen him in 
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company with Mr. Hanks. I have known him tospend most of his 
time with Mr. Hanks during his stay there, while Hanks was in the 
city. Ihave seen him daily attending this case, and never found 
him absent once. All remarked that were present—(objected to un- 
less Knowlton heard the remark.) I have seen the man place all 
obstructions 


Complainant’s counsel objects to the witness stating any but facts. 


A. I am stating nothing but facts—facts that can be verified by 
every one that was there. 

Q. Proceed to say what you saw Knowlton do further in Boston. 

A. I have seen him 
Mr. Hitt: State exactly what he did. 

A. —approach Mr. Bamford and Mr. Page and Mr. Heber, 

398 Mr. Sharp, and Rev. Mr. Fales. I have seen him with a 

man named Sowden, on the morning of the 21st of September, 

on the front steps of the court-house. They were both apparently 

discussing 


Complainant’s counsel objects to the witness stating what they 
were apparently doing, and also objects to the evidence as immate- 
rial and incompetent. 


A. I have seen Mr. Knowlton strike one hand with the other as 
he was talking with Mr. Sowden. I have heard Mr. Sowden re- 
mark, “Just let me alone; I will fix”—, but I could not complete 
the sentence, whether it was “it” or “them.” I stepped upstairs, 
into the court-room, and came back down to the stairs to see if they 
were still there, and found them about midway between the door 
and the stairs, when I said, “ That is a pretty piece of business, for 
a defendant to be coaching his witness.” 

1 Hitt: Did you say that to Mr. Knowlton ? 

To Mr. Knowlton. Mr. Cottrell met me on the stairs, and I 
dt upstairs. I saw Mr. Sowden and Mr. Knowlton again on 
School St. on that day, in the afternoon. 

©. On any one of these occasions, when Mr. Knowlton was en- 
gaged with any of these witnesses mentioned by you, did Mr. Knowl- 
ton observe that you saw him? 


Objected to as immaterial, incompetent, and improper. 


A. Mr. Knowlton observed that I did see him, and changed his 
position and became all at once very much interested in the common 
beyond. 
399 Q. Before the making of the contract, on the 8th of Sep- 
tember, 1882, did Mr. Knowlton tell you or not that he had, 
between the 9th of August and that date, been to see the property 
at : ‘larendon Hill, or what did he say, if anything ? 

He did not say he had been to see the property, but he stated, 
in rt office of M. A. Rorke & Son, he had satisfactorily informed 
himself in regard to it. 

Q. In any of those interviews with Knowlton prior to the making 
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of this contract did you recommend him or did he say that he would 
go to Boston to inspect this property ? 

A. I asked him on each and every occasion to go to Boston and 
personally observe the property; also institute inquiries and inform 
himself, as people generally do before they make such trades. - 


Objected to as improper. 


A. I told him as soon as he informed himself, not before that, I 
would be advised by my attorney in Boston what course to pursue, 
but not until then. 

Q. Did those conversations occur prio to the time he showed 
you the letter he had received from Boston—the first letter ? 

A. These conversations occurred prior to the time he showed me 
a letter from Boston and after until the matter was completed, 
especially until the 21st, when he produced the letter which | know 
to be Mr. Heber’s letter. 


Cross-examination by Mr. Hit: 


Q. Did you speak to Mr. Knowlton while he was in Boston? 
400 A. No, sir; I do not think so. 
Q. I thought you said, in answer to an interrogatory, that 
you spoke to him on the stairs when he was talking to Mr. Sowden? 
A. He did not answer me. I said that it was a pretty piece of 
business for a defendant to be coaching his witness. 
Q. You spoke to him, did you not? 
A. I spoke to him on the stairs. 
Q. I thought you said in your direct examination you never spoke 
to him? 
A. That is a mistake. I did make that remark on the stairs to 
him. 
Q. When did you first come to Chicago ? 
A. I came to Chicago about fifteen years ago. 
Q. How long did you remain here at that time? 
A. I remained here. I travelled with my husband—— 
Q. Answer the question. 
A. I do not exactly know the length of time I remained here. I 


- have no particular account of the time. 


Q. Where did you go from there ? 

A. I went from here to St. Louis. 

Q. How long did you stay in St. Louis? 

A. A short time. 

Q. Where did you go to from there ? 

A. I think I went from there to New York. My husband took in 
different places between there and New York. 

Q. How long did you stay in New York ? 

A. I had no particular recollection of the exact time. We trav- 
elled almost constantly for 7 years. 

Q. Where did you settle down ? 
401 A. Our permarent home during that time was in Boston. 
We settled: dewn there, I believe, in 1870. 
Q. Whereabouts in Boston did you live in 1870? 
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. I think it was 23 Beacon street. 

. What was your husband’s name ? 

. J. D. Hanbury. 

Where is he now ? 

. I do not know his present whereabouts. 

. How long since you have seen him? 

. Two years the 23d day of last August. 

. Yousay you settled down in Boston in 1870; how long did you 
live there after that ? 

A. We lived there on and off for years. 

Q. How long ?. ‘ 

A. I could not state. 

Q. When did you leave Boston ? 

A. I left Boston on the 29th day of March, 1881, for the city of 
Chicago. 

Q. Did you come to Chicago on the 29th of March, 1881 ? 

A. I left Boston on the 29th and went to Concord, and left Con- 
cord on the 31st and arrived here in Chicago on the Ist day of April, 
1881 ? 

Q. Where did you go to live when you came here? 

A. 281 Michigan Ave. 

Q. Who kept the house at that time? 

A. Mrs. Gardner. 

Q. How long did you stay there? 

A. Until the 21st of September, 1882, F believe. 

Q. Between March, 1881, and 1870 were you not in Chicago? 

A. I was in C hicago at different times between 1870 and 1882. I 
was here a number of times. I cannot recall how many times or 
when. We came here very frequently, indeed. 

Q. Before leaving Boston where did | you live in Boston ? 
402 A. Before leaving Boston I lived at Mrs. Rand’s, 23 Beacon 
street, and for the last two months before leaving at the 
United States Hotel, Boston. 

@. Where before that? 

A. I lived for four months at 74 Temple street and for one year 
before that—that is, from the 15th of October, 1878, until the 15th of 
October, 1879—I lived at No. 9 Temple St. 

Q. Before that where did you live? 

A. When we were travelling I lived in Cambridge. 

Q. Whereabouts in Cambridge? 

A. 21 Forrest St., North Cambridge. I lived there from July, 
1874, until the same month, I believe, 1876, except while we were 
South, during the winter. 

Q. Do you know Mr. George O. Whiting ? 

A. I do. 

Q. When and where did you first meet Mr. Whiting? 

A. I do not recall when I first met him. I know I met him in 
regard to a transaction of real estate. 

Q. What was the transaction? Detail it. 

A. It was the exchange of my Cambridge property for this prop- 
erty in Clarendon Hills. 
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Q. Describe your Cambridge property. 
Objected to as not cross-examination. 


A. The Cambridge property is a frame house; | believe the foun- 
dation is stone and mortar; 2 story and basement, with about— 
i I think there is fully a quarter of an acre of land; 1 would not be 
certain whether it was more or less; bay windows on the parlor ; 
floor; back and front parlor, dining-room, kitchen, and pantry on 
the first floor. On the next floor six rooms, including bath-room. 
On the next floor four rooms. 


403 Q. How much incumbrance was there on this property at 
the time of this exchange? 
A. $6,000. 


Q. It had long been due, had it not, when you made the trade? 

A. This money when I made the exchange? 

Q. Yes; the money was due, was it not? 

A. I do not think it was; I am not certain as to that. If I re- 
member correctly the mortgage was to run just as long as I wanted, 
and that privilege was to be extended to the purchaser, I believe. 

Q. That was Mr. Whiting? 

A. Mr. Whiting. 

Q. What did you get for this property ? 

A. I got $15,964. 

Q. What did you get in exchange for the property ? 

A. The Clarendon Hills property. 

Q. Describe the Clarendon Hills property. 

A. I know it is unimproved. There are lots mixed up with 
others—27 of them. They lie between Beach and Charles street- and 
some the other side of Charles; some on Poplar street and some on 
James street. 

Q. Where is Clarendon Hills? 

A. It lies about six miles distance from Boston, on the main line 
of the Providence road—that is, from the State house, in Boston. 
Clarendon Hills is a part of Boston, 25d ward, West Roxbury. 

Q. When did you first see this property at Clarendon Hills? 

A. I first saw this property in the summer of 1876, I believe. 

Q. Was that the time when you bought it ? 

A. I bought it that year. 

Q. Did you examine it carefully before you bought it? 
404 A. I don’t think I understood the examination of prop- 
erty. I had those that did understand the examination of it 
examine into it. 

Q. Did you examine the property yourself? 

A. I was there and looked at it twice. 

Q. State how you went to get to it. 

A. By carriage, by the way of Washington street, through Beech 4 
St. to Poplar. ) 

Q. What time of year? 
A. I believe it was in July. 
Q. When did you last see that property ? 
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A. I saw it the last time on Saturday evening, the 8th day of 
September last, I believe. 

Q. What changes have been made in that property since you 
bought it up until now, if any? 

A. On the property itself there have been no changes. There 
have been many changes made in the immediate neighborhood, 
which improved the property very much. 

Q. What are they? 

A. The introduction of water, extra lights, lower fares, more fre- 
quent trains, primary school, and mail delivery. 

Q. Any place on this property where they could deliver the mail ? 

A. There is no place on the property where there is occasion to 
deliver but one house, but there is a place both sides of it where the 
mail is delivered. 

Q. Ever see the mail delivered ? 

A. I have been there when I saw the mail man there at the box. 

Q. How far are these lots from the depot by the nearest traveled 

route? 
405 A. By the nearest traveled road, I believe, from informa- 
tion and seeing 

Q. I want your own knowledge; I do not want any information. 

A. I could not tell you, because [ have not measured it. 

Q. As near as you can judge? 

A. I should say between 2,000 and 2,200 feet. 

Q. How far is it by the nearest traveled road by carriage to the 
station-house at Clarendon Hills from this property ? 

A. You can go direct from the property to the station, excepting 
the crossing a fence, and there was an opening there. The usual 
custom of the people residing there is to go through Dale St. to the 
depot that way. 

Q. Question repeated. 

A. If you must go to the station it is necessary to go around and 
cross the track further on and return and come back to the depot, 
as Clarendon Hills station is across the line, in Hyde Park. 

Q. Describe what streets, if you have got to go by carriage. 

A. You can go by carriage on the other street, but cannot enter 
the depot proper. I think the majority of the people 

Q. I do not want that part of it. Answer the question. 

A. | cannot tell the distances. 

Q. From the time you purchased it down to your coming to Chi- 
cago, in 1881, how often had you visited these lots at Clarendon 
Hills? : 

A. I could not say how often; not very often. 

Q. Frequently have been, have you not? 

A. No, sir. I was not there often. 

Q. Been there a dozen times, haven’t you ? 

. I have not. 

Been there twice? 

. Probably twice, and probably three, five, or seven times. 
About seven times? 

. [am not positive. 
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Q. You had an auction down there one time, didn’t you? 
A. I had an auction. I authorized one to be there. I was one of 
the parties there. 
. You bid on the lots, did you not, at that auction ? 
A. No, sir; I did not. 
You had some one to bid for you? 
. I had a lady friend bid in those that prices did not suit. 
Did you sell one lot at that auction? 
I objected to selling any of it 
Did you sell one lot at that auction? 
No, sir. 
. Have you ever sold a lot to anybody since you owned it ex- 
cept to Mr. Knowlton? | 
A. I have never sold them to anybody until I sold them to Mr. 
Knowlton. 
Q. When was this auction? 
A. To the best of my knowledge, the auction was the latter part 
of June, 1879. 
Q. You put the mortgage on the property, did you not? 
A. Yes, sir; there was a mortgage. 
Q. How much? 
A. $800. 
Q. When was that due? 
A. I believe it had been due some time. 
Q. When you met Mr. Knowlton? 
A. No; it was due to Mrs. Cheever, and I had the mort- 
407 gage assigned to Mrs. Fales, of Waltham. I am not aware it 
was specially due at the time I sold the property to Knowl- 
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ton. 
Q. How much was the mortgage? 
A. $800. 
Q. What was this judgment that you testified to that you owed ? 
A. A judgment of Mr. Blaisdell’s. 
Q. How much was that? 
A. I don’t remember 
Q. $100, was it not, pretty near? 
_A. I don’t know. 
Q. What was it for? 
A. It was for the rent of a house that I had taken with the in- 


tention of letting rooms, which I gave up immediately, because my 
friends interfered and would not allow me to keep it. 

Q. When did you do this? 

A. I cannot recollect the date. 

Q. As near as you can remember. 

A. It might have been some time in 1878. 

Q. You owed Mr. Blaisdell this money in June, 1882, did you 
not? 

A. Yes, sir. I still owed the money in 1882, at the time of this 
exchange. 

Q. ‘You never paid him? 

A. No; I never paid him. It has been paid. 
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Q. You never paid this mortgage? 
A. I never paid this mortgage. 
Q. How about the taxes on the property? Did you ever pay any 
taxes on the property ? 
A. I paid taxes in 1877 and ’8. I do not think [ paid any taxes 
afterwards. 
Q. What became of the taxes on the property? 
A. The taxes were abated through the influences of friends. 
408 Q. For what years were the taxes abated through the in- 
fluence of friends. 
A. The taxes of 1879, I believe, were abated in the year 1880 and 
the taxes of 1880 were abated, I believe, i in the year 1881. 
Q. You state you came to Chicago in March, 1881; you remained 
here from March, 1881 ? 
A. No, sir; I did not come to Chicago in March, 1881. I arrived 
on the Ist day of April, 1881. 
Q. That was over a year before you saw Knowlton? 
A. It was a year and very near three months before I saw Mr, 
Knowlton. 
Q. What were you doing in Chicago from that time down until 
you saw him? 
A. I was keeping house at 281 Michigan Ave.; keeping boarders. 
Q. How long did you keep house? 
A. From the 1st of May, 1881, until about the 21st of September, 
1882, as near as I can remember. 
Q. Who owns the house at 281 Michigan Ave. or who did own it? 
A. I cannot recollect the name, but | am well acquainted with it. 
Q. From whom did you lease ? 
A. I leased of Mr. Cooper, on Dearborn St., No. 115. 
Q. What was the rent per month ? 
A. $100. 
@. Who furnished the house? 
A. The house was furnished when I got it. I bought the contents 
of Mrs. Gardner. . 
Q. How much was the bill of purchase ? 
A. I could not give you the exact figures; somewhere about 
$5,000. 
Q. Any incumbrance on that? 
409 A. She had paid but very little on it, between six and 
seven hundred dollars, which I paid back to her at the time 
I bought the property. 
Q. Was there any incumbrance on the furniture ? 
A. The furniture was incumbered. 
Q. ‘To whom was it incumbered ? 
A. Mr. Strauss, 58 West Madison St. 
®. A furniture man? 
A. Yes, sir. 
Q. How much was that incumbrance ? 
A. I don’t remember; I could not state. 
Q. When did you say you first met Mr. Knowlton? 
A. I met Mr. Knowlton on the 28th of June, 1882. 
24—380 
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Q. Where did you meet him ? 

A. Corner of State an- Madison Sts. 

Q. How happened you to meet him at the corner of State and 
Madison ? 

A. I had advertised for a loan of money and he was one of the 
number that applied. I replied to his note the day before. It got 
detained in reaching his destination—that is, I believe it did—and 
I called where he addressed the note and found a party who In- 
formed me that he had written me and that I would receive the 
note on my return home, which I did. 

Q. Have you that note? 

A. No, sir; I did not preserve it. 

Q. Who made the appointment to meet at the corner of the 
street ? , 

A. I did; I suggested it. 

Q. What did you do when you met him? 

A. We took a car. : 

Q. Who introduced Mr. Knowlton to you? 

A. Mr. Knowlton had my letter in his hands. It was 
410 understood he should present the letter I had written. 
Q. What did you do? 

A. We took a carand went to the West Side, to Mr. Strauss’s office. 

Q. What did you go there for? 

A. To see some diamonds that belonged to me. 

Q. What was the object of your interview with Kaowlton? 

A. Mr. Knowlton was the one who desired to make the loan and 
I was the one who wanted the money. I went with him to see the 
diamonds. 

Q. You were in need of money at that time, were you? 

A. Yes, sir; I wanted some money or I should not have adver- 
tised for it. | 
. Did you get the money from Mr. Knowlton ? 

. I got $400 on the 29th of June. 

. Did you ever pay that money to Knowlton ? 

. It has been part of the exchange. 

. You never paid him any? 

. In that way only. 

. Only in the exchange? 

. Yes, sir. 

You never paid him back the money? 

There was no occasion for it. 

You never paid him back? 

I did. 

. Never paid him any mouey ? 

Except for the bills he paid out forme. I paid him that 
money. I have also paid him for furniture I bought from him 
since then at three different times. 

Q. Do you know Mrs. Olive Martin? 

A. I know a Mrs. Olive Martin. 

@. Where does she live? 

A. I don’t know. 
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Q. Where did she live when you first knew her? 
A. The last I knew exactly her place of residence was at 281 
Michigan Ave.? 
411 Q. Did you ever make an appointment for her to meet Mr. 
Knowlton at your house? 

A. I did not make an appointment for her. I made it with Mr. 
KXnowlton to come to my house and informed her the time he would 
be there. 

Q. For what purpose? 

A. It was to introduce them, as she desired the loan of a hundred 
dollars to pay her rent, for which she proposed to: give a piano as 
security. I told her I knew a gentleman who had loaned money 
at 3 per cent., but that he would favor me at 2} and-would also ex- 
tend that favor to her. 

. Who was that gentleman you referred to? 

A. Mr. Knowlton. . 

Q. So you made that appointment for that meeting between her 
and Mr. Knowlton, did you? 

A. Mr. Knowlton asked me in the office of Mr. Rorke where he could 
see her. I told him when he called at my house that evening, as 
he said he was going to, I would tell Mrs. Martin she might be 
there. 

Q. You remember a conversation that took place between you 
and her that evening? 7 

A. She and I talked upon varivus topics before Mr. Knowlton 
entered. She was impatient to go home and attend to dinner, and 
when Mr. Knowlton entered she could not remain. She had to go 
home and attend to her boarders, and she said for Mr. Knowlton 
to call at her house. 

Q. Were not Knowlton and she present at your house to- 

gether? 
412 A. They were present during the time I introduced —, but 
she left the room immediately. 

Q. Wasn’t there any conversation between her and you gnd Knowl- 
ton ? 

A. Nothing outsie of the introduction and the money which be- 
longed on the piano, which I told her he would loan her at 2} per 
cent. 

(. You remember of telling her about that trade with Knowlton 
in the presence of Knowlton ? 

A. I don’t remember anything of the kind. 

@. Was not Mrs. Martin at that time finding fault with you con- 
cerning the manner in which the trade had been consummated be- 
tween you and her? 

A. No, sir; Mrs. Martin and myself were the best of friends until 
this affair between Knowlton and myself. I treated her with the 
utmost kindness and done everything forher. I never made a trade 
with Mrs. Martin ; it was done by others. | 

Q. Was not there a discussion in Mr. Knowlton’s presence be- 
tween you and Mrs. Martin in which you told her you preferred to 
do business with principals rather than with agents? 
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A. I do not recollect any such conversation. I do not think there 
was time to so state. She was in very much of a hurry long before 
he entered. I could not very well have said so, inasmuch as the 
agent was the one that transacted the business; that would be in- 
consistent. 

Q. What was said at that interview between you and Mr. Knowl- 
ton in the presence of Mrs. Martin? 

A. I donot recollect a word further except the introduction. 
413 My recollection is she left immediately, because I know she 
was exceedingly impatient to go. 

Q. When was this interview ? | 

A. I could not say whether it was the 28th or 29th of September 
that Mr. Knowlton was there and that he met Mrs. Martin; it was 
immediately after the signing of the deeds, but what evening I could 
not tell. 

Q. You remember telling her you and Knowlton had made a 
trade, do you not? 

A. I don’t remember anything of the kind. 

Q. You never told her, did you? 

A. Well, 1 cannot say I never told her. I don’t recollect any 
such conversation ; I should be perfectly willing to admit it if I did. 

Q. Didn’t you tell Mrs. Martin you and Mr. Knowlton had made 
a trade and Mr. Knowlton took your representations in regard to 
the property in Boston ? 

A. I do not recollect any such statement. That would not be true, 
inasmuch as I had information then and long before he had fully 
informed himself,on his own statement, satisfactorily and by letters; 
so such a statement would be false if I had stated it. 

Q. Do you remember telling Mrs. Martin Mr. Knowlton and you 
had made a trade and he had never seen your property at all? 

A. I do not recollect any such statement. While I may have 
stated to her we had made an exchange of property, I do not recol- 

lect anything of the kind. 
414 Q. Are you positive you did not say anything of the kind ? 
A. I don’t recollect saying anything of thekind. I should 
readily admit it if I did. 

Q. Are you positive you did not make any such representation or 
statement to her? 

A. I cannot say I am positive and I cannot say I am not. 

Q. What letters did you receive ? 

A. The letters that he called my attention to I learned afterwards 
from Mr. Heber and Knight. 

Q. Do you know aniy other letters that he had received ? 

A. No, sir; he never told me of any others? 

Q. Did you read those letters? 

A. No, sir; I didn’t read them. He read extracts from them to 
me. He read the extracts from Mr. Heber’s on the 21st of August. 
The second letter, I think, he held in his hand; whether he gave it 
to me I cannot recollect, but 1 know he did not give me the first 
letter, nor did he tell me who it was from, but he did tell me who 
the second letter was from. 
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Q. You state, in your direct examination, that you received in- 
structions from your attorney in Boston; have you those letters of 
instruction ” 

A. I do not know but I have the letters; I have a number of my 
attorney’s letters. 

Q. I wish you would produce them. 

A. If lL have — I will. I received a letter and showed it to Mr. 
Knowlton. He read it through, I believe. 

Q. Have you the letters with you here? 
415 A. No, sir; I haven’t. 

Q. You told Mr. Knowlton, the first time this property was 
mentioned, in Boston that he could not sell it, did you 

A. The first time that he spoke of the property was on the 9th of 
August. On that occasion, as I did on the other occasion, after I 
told him that I did not think he could realize a fair valuation for it 
then or in the near future, I never failed to remind Mr. Knowlton 
of that, and he thoroughly understood it, notwithstanding every 
staternent to the contrary. 

Q. I repeat the question and want a direct answer. 

A. I did not tell him he could not sell it. I told him he could 
not sell it for a fair valuation. I never told him that he could not 
sell it. I told him he could not sell the property then or in the 
near future, as I had always told him. 

Q. Did you tell him why? 

A. No, sir; I told him I thought — price of the property was 
low. 

Q. You told him the property was at Clarendon Hills? 

A. I told him the property was at Clarendon Hills, and told him 
it was a part of West Roxbury, 23d ward, in the annexation to the 
city of Boston. 

Q. Told him they were nice building lots and pointed them out? 

A. I never spoke of building lots; never made any promises in 

regard to it. I never knew and do not now whether the build- 
416 ing lot is good, bad, or indifferent, any more than the knowl- 

edge conveyed to me it was a good investment. I never 
made any pretenses to him about it. 

Q. How much did you owe Mr. Strauss on the 9th of August? 


Objected to. 


A. I don’t remember how much I owed Mr. Strauss at that time. 

Q. You owed him $400, did you not? 

A. No, sir; I did not, because on the 9th of August my dues were 
paid up until then. Inasmuch as I had paid him considerable 
money I was not behind in my payments with Strauss in August 
at all. 

Q. You were behind with him in June, when you first met him, 
were you? 

A. It was not on the furniture. 

Q. You borrowed some money on diamonds, didn’t you? 

A. Mr. Strauss had loaned me $220, and I paid him back. 

Q. He bad the diamonds? 
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A. Mr. Strauss had the diamonds, but not when I met Mr. Knowl- 
ton and borrowed the money, because I wore them at the time. He 
had them prior to that at my own request. 

Q. Did you borrow some money on the diamonds of Strauss? 

A. I gave him the diamonds; there was no written agreement; I 
got $220; I told him to keep them until I paid him back. 

Q. He had the diamonds when you saw Knowlton ? 

A. I had the diamonds when I saw Knowlton. 
417 Q. Had you paid him back the $200 you borrowed on the 
diamonds? 

A. Yes, sir. 

Q. That you got of Mr. Knowlton? 

A. I paid him back about one hour after Mr. Knowlton let me 
have the money, at 79 Dearborn St., in the office of Mr. Shields. 

Q. Didn’t Mr. Shields go over to see the diamonds? 

Q. Didn’t he go to Mr. Strauss, where the diamonds were ? 

A. He went to Strauss’, but I had the diamonds. Shields went 
there, but I had the diamonds; I met him with the diamonds. 

Q. You carried the diamonds there? 

A. Yes, sir; I-wore them. 

Q. Where did you get these diamonds ? 


Objected to as immaterial, improper, and not cross-examination. 


A. I took them out of a pawn shop in Boston. They belonged to 
a gentleman who had pawned them. I took them out of there and 
paid him for them. 

Q. You delivered these diamonds to Knowlton, did you ? 

A. I did not know whether Mr. Knowlton took them into his 
lands. I know they were put into Shields’ safe. I do not know 
whether it was Shields or Knowlton handled them. 

Q. 'They have been returned to you? 

A. Mr. Knowlton returned them to me about the 9th or 11th or 
12th of September, immediately after the contract was signed ; 

within a few days, if not immediately. 
418 Q. You knew you could not sell this property for any 
reasonable sum when you sold it to Knowlton, did you not ? 

A. I did not know I could not sell it. My object in advising him 
he could not sell it at a fair price was because I believed it would 
be better to sell in the future. I gave him all the benefit of my 
knowledge in regard to it. I never praised it. 

Q. What did you tell him about it? 

A. I told him I did not believe he could sell the property at a fair 
valuation then or in the near future. 

Q. Was that all you said ? 

A. I told him he ought to go and see for himself what it was. 

Q. You say you gave him the benefit of all your knowledge ? 

A. In regard to the depreciation ; I never praised it. 

Q. I want to know what you did do. 

A. I am telling you what I did. 

Q. You state you never praised it. What did you say about it? 
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A. I told him the property was unimproved and unproductive. 
It was in the new part of Boston, West Riskere at a place called 
Clarendon Hills. I told him there was 27 lots scattered among 
others ; I told him some of the lots were high. 

Q. Did you tell him there was a fence across Dale street ? 

A. I don’t think I knew as much at that time, because 
419 I had never gone out in the train to Clarendon Hills 

before 1879, and then did not stop at Clarendon Hills station, 
but went beyond. I never have got off at that station to know the 
fence was there or anything about it. 

Q. You say you gave him the benefit of your knowledge in regard 
to it? 

A. Yes, sir; as far as I knew I told him exactly what I believed 
in regard to it and as the matter had been told to me at the time I 
purchased it. I told him about the auction sale and the knowledge 
I had derived frum the prices it brought then, and told him I had 
bought it at less figures than those figures, but did not tell him 
what. 

(). Did not tell him what you bought it for? 

A. No, sir; he never asked me. 

(. You showed him the deed, didn’t you ? 

A. I handed him the deeds on the 10th of August, 1882, at his 
request. He called for them in the afternoon. 

(. You gave him a letter of introduction to Bamford, and wrote 
to Bamford in that letter that you paid ten cents a foot for the land? 

A. I never wrote such words in my life—that I paid 10 ets. a foot; 
never said such a thing and never intimated such a thing. 

Q. You did not write any such letter? | 

A. I wrote a letter, but never wrote such words in a letter; never 
in my life. I have endeavored to secure that letter to prove my own 
statement of the affair, but the letter was destroyed or taken by 

somebody. 
420 . You wrote the letter to Bamford ? 

A. Yes, sir; but never knew whether Knowlton kept,it or 
delivered it or anything about it until I wrote to Bamford for the 
letter, as I wished to ascertain the exact date. 

Q. Bamford was your agent in Boston? 

A. He never attended to any business for me until I signed this 
mortgage. At that time I left the property in his care to see that 
the grass was cu! and to see that he would sell it; otherwise he 
never transacted any business for me. I had known him. buta 
short time; about a year before I came to Chicago. 

Q. He was your agent at the time you made the trade with 
Knowlton ? 

A. He was not, in regard to selling the property; he was acting 
for me in regard to the grass. 

Q. You made an affidavit against—in the case of Knowlton— 
against yourself in the city of Chicago and filed it in that suit, did 
you not? 

A. Yes, sir. 

Q. Do you remember what that affidavit contained ? 
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A. Mr. Strauss had the diamonds, but not when I met Mr. Knowl- 
ton and borrowed the money, because I wore them at the time. He 
had them prior to that at my own request. 

Q. Did you borrow some money on the diamonds of Strauss? 

A. I gave him the diamonds; there was no written agreement; [| 
got $220; I told him to keep them until I paid him back. 

Q. He had the diamonds when you saw Knowlton ? 

A. I had the diamonds when I saw Knowlton. 
417 Q. Had you paid him back the $200 you borrowed on the 
diamonds? 

A. Yes, sir. 

Q. That you got of Mr. Knowlton? 

A. I paid him back about one hour a‘er Mr. Knowlton let me 
have the money, at 79 Dearborn St., in ‘i.e office of Mr. Shields. 

Q. Didn’t Mr. Shields go over to see tiie diamonds? : 

A. He did. 

Q. Didn’t he go to Mr. Strauss, where the diamonds were ? 

A. He went to Strauss’, but I had the diamonds. Shields went 
there, but I had the diamonds; I met him with the diamonds. 

@. You carried the diamonds there? 

A. Yes, sir: I wore them. 

Q. Where did you get these diamonds ? 
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A. I took them out of a pawn shop in Boston. They belonged to 
a gentleman who had pawned them. I took them out of there and 
paid him for them. 

Q. You delivered these diamonds to Knowlton, did you ? 

A. I did not know whether Mr. Knowlton took them into his 
hands. I know thev were put into Shields’ safe. I do not know 
whether it was Shields or Knowlton handled them. 

Q. 'They have been returned to you? 

A. Mr. Knowlton returned them to me about the 9th or 11th or 
12th of September, immediately after the contract was signed; 

within a few days, if not immediately. 
418 ~Q. You knew you could not sell this property for any 
reasonable sum when you sold it to Knowlton, did you not ? 

A. I did not know I could not sell it. My object in advising him 
he could not sell it at a fair price was because I believed it would 
be better to sell in the future. I gave him all the benefit of my 
knowledge in regard to it. I never praised it. : 

Q. What did you tell him about it? 

A. I told him I did not believe he could sell the property at a fair 
valuation then or in the near future. 

Was that all you said ? 
. I told him he ought to go and see for himself what it was. 
. You say you gave him the benefit of all your knowledge ? 
In regard to the depreciation ; I never praised it. 
. I want to know what you did do. : 
. Iam telling you what I did. | 
. You state you never praised it. What did you say about it? 
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A. I told him the property was unimproved and unproductive. 
[t was in the new part of Boston, West Roxbury, at a place called 
Clarendon Hills. I told him there was 27 lots scattered among 
others ; I told him some of the lots were high. 

Q. Did you tell him there was a fence across Dale street ? 

A. I don’t think I knew as much at that time, because 
419 I had never gone out in the train to Clarendon Hills 

before 1879, and then did not stop at Clarendon Hills station, 
but went beyond. I never have got olf at that station to know the 
fence was there or anything about it. 

Q. You say you gave him the benefit of your knowledge in regard 
to it? 

A. Yes, sir; as far as I knew I told him exactly what I believed 
in regard to it and as the matter had been told to me at the time I 
purchased it. I told him about the auction sale and the knowledge 
I had derived froth the prices it brought then, and told him I had 
bought it at less figures than those figures, but did not tell him 
what. 

(). Did not tell him what you bought it for? 

A. No, sir; he never asked me. 

Q. You showed him the deed, didn’t you ? 

A. I handed him the deeds on the 10th of August, 1882, at his 
request. He called for them in the afternoon. 

(). You gave him a letter of introduction to Bamford, and wrote 
to Bamford in that letter that you paid ten cents a foot for the land? 

A. I never wrote such words in my life—that I paid 10 ets. a foot; 
never said such a thing and never intimated such a thing. 

Q. You did not write any such letter? 

A. I wrote a letter, but never wrote such words in a letter; never 
in iny life. I have endeavored to secure that letter to prove my own 
statement of the affair, but the letter was destroyed or taken by 

somebody. 
420 ©. You wrote the letter to Bamford ? 

A. Yes, sir; but never knew whether Knowlton kept,it or 
delivered it or anything about it until I wrote to Bamford for the 
letter, as I wished to ascertain the exact date. 

Q. Bamford was your agent in Boston? 

A. He never attended to any business for me until I signed this 
mortgage. At that time I left the property in his care to see that 
the grass was cut and to see that he would sell it; otherwise he 
never transacted any business for me. I had known him. buta 
short time; about a year before I came to Chicago. 

Q. He was your agent at the time you made the trade with 
Knowlton ? 

A. He was not, in regard to selling the property; he was acting 
for me in regard to the grass. 

Q. You made an aftidavit against—in the case of Knowlton— 
against yourself in the city of Chicago and filed it in that suit, did 
you not? 

A. Yes, sir. 

Q. Do you remember what. that affidavit contained ? 
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A. I do not recall the contents of the affidavit. 
(Counsel for Mrs. Hanbury produced the affidavit.) 


Q. Had you any other diamonds than those which Mr. Knowlton 
hau ? 

A. I had a set of solitair-s that I had partially sold to a lady in 

Boston, and she then wore them. 
421 Q. Did you say anything to Mr. Knowlton the first time 
your property was mentioned that you had property in Bos- 
ton? You spoke about mortgaging it, did you not? 

A. Mr. Knowlton called—I must tell the story. 

@. Answer the question. 

A. I spoke about either raising the morigage or disposing of 
some of it. 

Q. Did you not know at that time you could not raise a dollar by 
mortgage? 

A. No, sir; I had no reason to think anything of the kind, as I 
had made no effort to dispose of it since the auction sale. 

Q. Do you remember of borrowing any money of Knowlton be- 
sides the $400 ? 

A. I received $100; but the date I cannot recall; between then 
and the date of the contract. I afterwards received $175, as I be- 
fore stated, he receiving the money to pay for bills for work he 
attended to. 

Q. The property in Boston was entirely unproductive—it pro- 
duced nothing? 

A. Produced nothing. 

Q. It was a bill of expense? 

A. I never thought of it in that way; it was no expense to me. 

Q. You paid no taxes? 

A. Not after 1878. 

Q. You got those rebated through the influence of friends? 

A. Yes, sir. 

Q. You wrote to your Boston lawyer to inquire whether you had 
better make a sale or not, did you ? 

A. I did not write my attorney until the 23d of August, 

422 the dav after I went to the West Side and saw the Winthrop 
Place property, and two days after Knowlton informed me 

he was fully satisfied in regard to the information he had received 
in regard to the matter, he having received information on the 21st. 

Q. What information did he tell you he received ? 

A. He received a letter in answer to one of his. 

Q. And with what you told him and what he heard from Boston 
he was satisfied, was he not ? 

A. ase did not say he was satisfied with what I told. I never told 
him anything. 

Q. Didn’t you tell him where the property was situated? 

A. Yes, sir. 

Q. What did you tell him ? 

A. I told him it was in West Roxbury; it was the 23d ward of 
the city of Boston. I told him it was unimproved and unproductive. 
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Q. Tell him that it was on Beach St. ? 

A. Partially on Beach St. 

Q. And partly on Poplar? 

A. Partly on Poplar and partly on James and partly on Charles. 
I told him the streets were not cut through. 

Q. Did you tell him exactly how it was situated—the land. 

A. Yes; to the best of my knowledge. 

Q. What did you say.to him? 

A. I told him it was located between those streets. I had a map 
which I gave him. I showed him how it lay. I showed him the 
contour of the property there ass best I could. He desired to be 

enlightened in regard to it, and asked me for the abstract of 
423 thedeed,and I gave him the deeds and gave him mementoes 
such as | had. 

Q. You gave him that map that he testified to? 

A. He asked me for it and I gave it to him. 

Q. In your affidavit, filed in the superior court December 19, 1882, 
No.84543, you state this: “That on the 29th of June last he, Knowl- 
ton, lent her $400, taking her promissory note at two months, pay- 
able to himself, secured by deposit with him of certain of her dia- 
monds; that on or about the 29th of July last he again called on 
her to collect his month’s interest, amounting to $12, at 3 per cent. 
per month; that on or about this date she mentioned to complain- 
ant that she owned certain real estate in Boston, Massachusetts, and 
that she had a mind to mortgage it to raise money for present use, as 
it was not producing any income for her.” Is that statement true 
or false ? 

A. Hecalled on or about the 29th 

Q. I want an answer to the question—whetber that statement is 
true or false. 

A. The statement is true. 

Q. Was that the first time you mentioned to him you had prop- 
erty in Boston ? 

A. I do not recall I mentioned it at that particular date. I’recol- 
lect he called for the interest, and I told him I was not prepared to 
pay it. The property question was discussed the next time he 
called. Whether I made, any reference to it on the 29th I do not 
recollect. | 

Q. The first time you mentioned it you spoke of mortgaging it if 

you could? 
424 A. The first time I mentioned I should mortgage it I did 
not say if I could; I supposed I could. The first time, I 
think, was the 29th. 

Q. You then said you would mortgage it? 

A. I said I would mortgage it or sell portions of it; that I con- 
templated so doing. 

Q. This statement is not fully’ true ? 

A. In regard to his coming to my house it is. 

@. About the mortgage ? 

A. On or about that time. It does not say the 29th. I could not 
say it was on the 29th. My affidavit is strictly true. 

25—380 
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Q. You state on that occasion, further, “that this affiant re- 
minded me her property was unproductive, and that he could not 
at that time or in the near future sell her Boston suburban property 
at any reasonable figure, and that he answered that he knew it, and 
understood all that, and that he could afford to keep his land for 
years if necessary.” 

A. That statement was made on the 9th of August. I do not re- 
call the statement was made fully before. 

Q. The first time the property, was mentioned ? 

—. I do not say it was the first time; I am positive it was then. 

Q. The first time the property was mentioned to Knowlton—the 
first time he knew you had bought some of the property—you told 
him you could not sell it ? 

A. I told him that on the 9th; that it could not then be sold for 
what it was worth. 

Q. That was before he talked about buying it at all? 
425 A. I never told him about that before he wanted to buy it; 
never said a word about its being unimproved. 

Q. How did he know you had bought some property ? 

A. I told him. 

Q. How did he know where it was situated ? 

A. I told him; told him where it was situated, but nothing fur- 
ther in regard to the improvements or anything else. ; 

@. You told him it was situated at Clarendon Hills? 

A. I told him it was at Clarendon Hills,23d ward; I never failed 
to tell him just where it was. 

Q. You told him it was at Clarendon Hills? 

A. I told him it was the 23d ward. 

@. You told him, then, he could not at that time or in the near 
future sell your Boston property at any reasonable figure ? 

A. After he said how would I like to trade for his property I 
told him I would like to exchange; he proposed such an idea. : 

(. You didn’t want to sell the property at all ? 

A. I wanted to sell a portion of it. 1 had no idea of selling the 
whole of it. 

Q. And he told you, then, he could afford to keep it for years, if 
necessary, the first thing ? 

A. He told me that on the 10th—he could keep it for years. 

Q. Your affidavit says he told you that the first time; do you want 
to alter it? es 
A. My affidavit is correct, to the best of my knowledge, 
426 and so is my evidence. 6 

@. You swore to your affidavit? 

A. I will say what is right, and you can’t alter the case. 

Q. You have said this in the affidavit. That is correct? 

A. I did not say it was positively on the 29th. I said on or about 
the 29th. I could not specify dates. 

Q. Do you mean you told Knowlton he could not sell it for any 
reasonable sum? 

A. I told Knowlton I had some property, and would either raise 
money by mortgage or sell a portion of it, and he asked me what it 
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was, and asked me how I would like to exchange it for improved 
property in Chicago. I then told him about where the property 
was situated and all about it, as he desired and was very desirous 
of knowing. I never volunteered any information to Knowlton. I 
never went to him or sent for him. 

Q. He had never seen the property ? 

A. I don’t think I had a right to think he had seen it, as he 
seemed to be ignorant of the neighborhood. [ told him to go. 

Q. You told ‘him about the property—where it was situated ? 

A. He would not have known if I had not. 

Q. You told him right where it was ? 

A. I told him to the best of my knowledge. It was a new neigh- 
borhood. 

©. You had been there six or seven times? 
427 A. I had drove there. 
©. You told him about the auction sale? 

A. I might not have told him on that date. 

Q. You told him before you got through they had an auction 
sale there ? 

A. Before we got through with the sale, because the only price I 
put on the property was through auction sales. I said the property 
brought at auction six to twelve cts. a foot. 

Q. Did you know any of it had been sold at that price? 

A. I think one piece sold at ten cents. 

Q. Did you tell him how much ? 

A. Ten cents cash. I don’t think I told him that, because I was 
not sure then. I have only confirmed that in my own mind re- 
cently. When my witness testified I thought the witness might 
make a mistake, and I went to the gentleman and found he had 
stated ten cts. a foot. 

Q. You told Knowlton about the auction sales ? 

A. I told him of my attempted sale and told him the cause 
thereof. 

Q. What did you tell him of the cause ? 

A. The gentleman who had charge of it unfortunately took au 
little — much liquor at that time and came on the scene intoxi- 
cated, and that was the cause of closing the sale. I closed it because 
the matter was so lacking.in dignity | would not have anything to 
do with it. 

Q. You advertised it? 

A. He advertised it and I instructed him to do so. 
425 Q. You used this intoxicated gentleman as a witness, did 
you not? 

A. I have never known him to make a practice of being intoxi- 
cated. He is a man that has a great deal of business, and, like 
many others, he does that, and that time it was my loss. I have 
never spoken to him from that time until the d: ay he appeared as a 
witness, nor did I solicit him being a witness. 

Q. After Knowlton brought suit against you in the superior court 
and obtained an injunction you sent to Boston and got evidence, did 
you not ? 
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. I believe I was the one that sent to Boston and got affidavits. 
. You got the letter Knowlton wrote to Heber, did you not? 

_ I think both letters—the one written to Heber and to Knight. 
. You got an affidavit from Mr. Knight, did you not? 

. Yes, sir. 

. Did you get an affidavit from Heber ? 

. No; we got only a letter. 

. How did you know where to send for these ? 

I knew because my attorney there sought them out, and I had 
learned in the meantime those that had written. He told me the 
name- of the parties and I wrote to ascertain who they were. I had 
met Mr. Knight, but had not known Heber. | 

@. You saw Knight's letter, did vou not? 

A. I think I did. I saw Knowlton produce it. 
429 Q. That was so unfavorable all negotiations were dropped. 
A. Yes, sir; at that time, until Knowlton renewed them. 

Q. It was because that letter was so unfavorable in regard to the 
property you both concluded to drop the negotiation ? 

A. No, sir; he did not propose to drop it; I proposed to drop it. 
He immediately s said he could keep alive the mortgage on the West 
Side and make it an even exchange, to which I objected. 

Q. Any discussion about the letter of Knight ? 

A. Yes, sir; the date he brought it to me. 

Q. You said in your direct examination you supposed everything 
was dropped when that letter came ? 

A. I suppose it was dropped after the letter came, on that after- 
noon; not when it came, because I did not understand the contents. 

Q. You stated in your direct examination after making the writ- 
ings in Mr. Rorke’s office that you said to Mr. Knowlton, Now, I 
wish you all the success in the world. Why did you wish him all 
the success in the world ? 

A. Well, because of his great anxiety to make the trade and his 
great perseverance and my reluctance to carry it out. 

Q. Why were you reluctant ? 

A. I was not satisfied. I felt I had made a mistake as to the value 

of my own property. I did not know anything about the 
430 value myself. I had not seen it seen 1879, and had not ques- 
lene the value of it till then, and then through him. 

Q. Ever try to sell it? 

A. No, sir. 

Q. You had tried to sell it ? 

A. Never tried to sell it; never except at the time of the auction 


je -rOPrProror 


Q. You knew you could not sell it to anybody ? 

A. I never made — effort. 

Q. You didn’t get a live bid at the auction sale ? 

A. We had bids from three to five cents, and I know we had an 
actual bidder at six cents for the carner, but I said I would not sell 
either. 

Q. How long ago was that auction sale ? 

A. The last of June, 1879. 
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Q. Never inquired anything about the value since ? 

A. No, sir; I had a lawyer’s advice to keep it. 

Q. Who advised you? 

My attorney and my friends and those who knew best about 
the | locality. 
_Q. Why did you wish Mr. Knowlton all the success in the world ? 

A. I felt very kindly towards him and hoped he would have 
success. 

Q. You knew he had not and hoped he would ? | 

A. I didn’t complain of my success. I had not made any efforts 
to raise any money on it until then. There was no feeling either 
way. 

Q. You told him he could not sell it for any price ? 

A. I never told him he could not sell it for any price; I told him 
he could not sell it for any reasonable price then or in the near 
future ; to which he replied he was wealthy an- could afford to keep 

it for years, if necessary. 
431 Q. He made use of that expression the first time you men- 
tioned the property, did he? 

A. While he may not have made it the first time, he never failed 
to put the fact forward that he was wealthy on every occasion, and 
that he could afford to keep it. 

Q. Before he bought it he said he could ? 

A. Yes, sir; and he said so afterwards. 

Q. Kept saying that all the time? 

A. Always said that; always made that reply—that he could 
keep it for years. He told me that he could manage it better than 
I could, and make better use of it. 

Q. What use did he propose to make of it? 

A. He did not tell me; those were his words. 

Q. Any talk between you about building on the prpperty ? 

A. I don’t think that he talked about building on it; I don’t re- 
member any such conversation. 

Q. You knew he had never seen the property ? - 

A. I did not know that he had not seen the property—the date of 
the deed—the signing of it. 

Q. You gave him the benefit of all your knowledge in regard 
to it? 


A. When he requested ; never otherwise. 
Q. You told him what you paid for it? 
A. He never asked me. 
Q. Did you tell him about the considerations in the deed ? 
A. No, sir. 
Q. You showed him the deeds, did you not? 
A. He asked me for the deeds. 
Q. Did you tell him the considerations in the deed were 
false? 
432 A. I did not tell him anything about it; didn’t say a word 


about it; he never made an inquiry what they cost, except as 
to whether or not I secured it by mortgage, and I said no. 
Q. You told him you paid cash? 
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A. I didn’t tell him anything of the kind ; never told such a thing 
to any one. 

Q. Didn’t say anything about it; he never asked you the ques- 
tion ? 

A. He never asked me the question. 

Q. Didn’t you tell Lewis B. Shields he asked you that question ? 

A. I never told him, to my knowledge, such a thing. 

Q. You swear positively you never told Mr. Shields so? 

A. Mr. Shields is mistaken; I never said such a thing; if he says 
such a thing he says that which is not true. 

Q. You swear positively you did not tell him ? 

A. I swear positively that I never told him that he asked me that 
question in his life. Mr. Knowlton never asked it,and if I had 
said such a thing it would be false. Lewis B. Shields won’t say | 
said so if he tells the truth. 

Q. Did you not tell Mr. Lewis B. Shields that Mr. Knowlton asked 
you what you paid for the property in Boston, and that you told 
him exactly what you paid. 

A. No, sir; I never told him anything of the kind. 

Q. Mr. Knowlton told you to make this trade ? 

A. He most assuredly done all the business 

‘Q. You didn’t want to sell the property at all? 

A. I was willing to sell the property at a fair valuation, 

433 but I was so uncertain what he offered after I considered the 
matter thoroughly before writing my attorney, and never 

wrote until Knowlton had fully satisfied himself in regard to mine. 

Q. Did he tell you how he satisfied himself? 

A. He told me he fully satisfied himself. 

Q. Ho told you so? 

A. Yes, sir. 

@. When and where ? 

A. He told me on the 21st of August, the day prior to my going 
to the West Side, when he procured the letter of Heber. 

Q. When he got Knight’s letter ? 

A. He stated that put a new face upon the matter. 

Q. He told you that? 

A. Yes, sir. 

@. There was a new face on the matter after that ? 

A. He said what Knight had written was that the property would 
not bring over $100 a lot. I replied, That is exactly what I think it 
is taxed for. We talked the matter over ,and I told him there was 
no harm done; I was in no hurry. He replied that he could keep 
the mortgage alive, and that would make it about equal. I said, 
No; there would be on my property, all told, but $1,000, and you 
would have $1 800 on yours. He called my attention that he had 
loaned me $500. 

Q. You did not tell him about the fence at the Clarendon Hills? 

A. I didn’t know anything about it. 

Q. Did not tell him anything about the distance it was—2,000 
feet by Dale street ? 

A. No,sir; I never did. 
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@. You showed him where Dale St. was? 
43 A. I told him it run to the depot. 
Q. Directly from the depot ? 

A. From the property to the depot. 

(. You told him that? 

A. I certainly did. I never knew about the fence. 

Q. You told him there was a direct street running from the prop- 
erty to the depot? 

A. The word “ direct” was not used at all. 

(). You showed him where Dale St. was ? 

A. Yes, sir. 

Q. ‘Tell him it run from the depot to the property ? 

A. From the depot to the property. 

(). There is a fence across there ? 

A. There was an opening in the fence. 

. You cannot drive through with a carriage to the passenger 
platform ? 

A. Those that reside there get out at the other side. 

Q. You did not tell him he had got to drive a mile and a half 
round ? 

A. I was not aware he would have to drive a mile and a half; 
never knew anything about that until his complaint was lodged in 
the superior court. I was never aware that anybody had to drive 
around tothe depot. I had always driven there. 

@. You saw Bamford’s affidavit that came from Boston, did you ? 

A. Yes, sir. I don’t know —I did with much attention. I leave 
such matters to my attorney. 

Q. Did you tell him that four of these lots were so high he could 
not build on them’ 

A. No, sir. I was not aware he could not build, nor am I now. 

I have seen higher lots. There is no reason why I should 
435 think anything of the kind. 
Q. Didn’t tell him anything about — the lots laid ? 

A. I could not describe the lots. I am not accustomed to discrib- 
ing lots. 

@. You have seen it 6 or 7 times? 

A. I saw it probably as many as 6 or 7 times prior to coming to 
Chicago. Since I have been in Boston recently I have seen it five 
times. I went there with some gentleman, and walked there and 
back to test the time it took, and it took us seven minutes and three 
seconds to walk to it and five to walk back. 

®. On Dale St.? 

A. Yes, sir. We timed it. 

(). On the 29th’ of June, when you met Knowlton, you owed 
Strauss $200, didn’t you? 

A. I owed him more than $200. 

(). How much of a mortgage was there on the furniture ? 

A. That had nothing to do with the mortgage on the furniture. 

Q. How much was the mortgage? 

A. I can’t recall. 

Q. $1,000? 
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A. It was more than that. 

Q. $3,000 ? 

A. There was $3,000. 

. Was that paid? 

A. I did not pay it. 

Q. You never paid it? 

A. No,sir. I sold the contents of the house. 

Q. You assumed that mortgage, did you not? 

A. | exchanged the contents of the house. 

Q. When you met Mr. Knowlton you owed $800 in Boston ? 

A. Yes, sir. 

Q. And $100 to Mr. Blaisdell ? 

A. I don’t believe I owed him $100. 

Q. You owed him a judgment? 

A. Yes, sir. 
436 Q. He was pressing you for the pay? 
A. No, sir. | 

Q. You owed Strauss this $200 ? 

A. I owed Strauss $200 and some more, but that has nothing to 
do with the furniture. It was money that he had advanced to me. 

Q. You transferred to Mr. Knowlton these 27 lots, did you? 

A. Yes, sir. 

Q. And for the 27 lots you transferred to him at the time of this 
exchange he gave you up the diamonds, did he not? 

A. He gave me the diamonds immediately after the contract was_ 
signed. 

Q. He gave you the note you gave him? 

A. Yes, sir. ile did not give me the note until the deeds were 
made. 

Q. You gave him the deeds of the Clarendon Hills property ? 

A. Yes, sir. 

Q. So you got from him the three houses on Winthrop Place, 
your diamonds again, and you had all the money; you never paid 
any money back to him at all that you borrowed of him ? 

A. No, sir—inasmuclh as that was in the consideration of the ex- 
change—excepting the $175 paid thro’ the court. 

Q. You assumed the mortgage of $1,800 on the Winthrop Place 
property ? 

A. Yes, sir. 

Q. Have you ever paid it? 

A. I have not paid it. I have provided money to pay it now in 
the superior court or in this court. 

Q. You did not pay it? 


A. ‘No, sir. 
437 Q. You filed a suit in regard to it; you enjoined the 
trustees from making the sale? 
A. Yes, sir. 


Q. You state Mr. Knowlton asked you to write Mr. Bamford that 
this property cost you ten cts. a foot? 

A. I did not state that he asked — to write to Bamford to say the 
property cost me ten cts. a foot, but that he asked me to write in 
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such a way as to lead Bamford to convey the impression and opin- 
ion that the property actually cost me that amount. 

Q. Why was the amount of 10 cts. a foot mentioned ? 

A. The amount of 10 cts.? I do not recollect how it was men- 
tioned, but if it was mentioned it was in regard to what it brought 
at auction. 

Q. You told him it brought ten cts.? 

A. I don’t know what I told him; I have not been able to get 
hold of the letter. 

Q. You told Knowlton it brought ten cts. in the past? 

A. No, sir. I told him at auction it brought somewhere from six 
to twelve cts. a foot—portions of it. That was the information I had 
derived from what I thought very good authority. 

Q. You have since learned that was false, have you ? 

A. No, sir; I have learned that my conception of the matter is 
correct, and that is strictly true. 

Q. Do you know anybody that bought at ten cts.? 

A. I know Mr. Rogers bought for ten cts. 

@. That is a lot on the corner? 

A. It is a corner lot. 

Q. Did he buy that at auction ? 
438 A. I do not know whether he bought it at auction or oth- 
erwise. I went and asked him if he paid ten cts. a foot, cash, 
and he said yes; and the property is worth more to-day than when 
he bought it. 
Q. Do you know of one lot that was sold at auction at ten cts.? 


Objected to unless limited to the property owned by Mrs. Han- 
bury. 


A. No, sir; I do not; I never said I knew one lot. 

Q. You placed your idea of the value of the lots on these auction 
sales, did yeu not? 

A. No, sir; I did not; I placed no reliance whatever on the auc- 
tion sales. I drew my conclusions in regard to that from the knowl- 
edge I derived at the time I purchased it, on making inquiries. 
The auction sales I know very little about, and only after [ had pur- 
chased the same did I see a notice of the auction sale that had taken 
place prior to my purchasing it. Where it was claimed the property 
had b-ought six to twelve cts. a foot I was not present at the time, 
and all I understood about it is since then, and that which I have 
derived from my own experience. 

Q. You gave Knowlton the benefit of all that knowledge? 

A. No, sir; I did not give him the benefit of it, beeause I could 
not substantiate it. I desired him to enlighten himself, and if he 
failed to do so it was not because I did not request him to do it. 

Q. You told him about the auction sales? 
439 A. I don’t know I told him anything particular; 1 know I 
did not anything more than being unimproved. 

Q. You told him about the auction sale ? 

A. Yes, sir; I spoke to him about the auction sale; I told him 
about my attempt and failure, and the cause of it. 

26—380 
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Q. At what interview did you tell him about your auction sale 
and the failure of the sale? 

A. I can’t recollect at what particular interview, only I spoke 
about the auction sale and the failure. 

Q. Was not that at the time you wished him all the success in the 
world ? 

A. No, sir; we had no discussion in regard to the property then 
in any way, except that which pertained to the case of the signing 
of the papers. | 

Q. Didn’t talk about the value of the property even? 

A. No, sir; there was no value set on it on either side. I never 
knew what the property cost him. 

Q. This Boston property ? 

A. I never knew what it cost him, and he never knew what it 
cost me. 

Q. You didn’t tell him anything about what it cost you ? | 

A. No, sir; when he asked me if I could put a value upon it I 
told him I was not competent to do so. 

Q. Did you tell him about the trade with Whiting? 

A. No, sir. 

@. You showed him the deed ? 

A. At his request I did. 
440 Q. You did not teil him anything about the consideration ? 


Objected to as before. 


Q. You gave him Page’s deed—you gave that to Knowlton? 

A. He asked me for the papers I had in regard to it. 

Q. Where are those deeds now ? 

A. I think they are in my attorney’s possession. 

Q. You refused to give them to him afterwards, didn’t you ? 

A. I did not refuse to give him the deeds until after he brought 
suit, and then I refused to give him the deeds. 

Q. When was the idea of mortgaging the property in Boston 
given up? | 

A. Not until the confirmation of the sale took place and the con- 
tract was signed, on the 8th of September, 1882. 

Q. You know Mr. Heber? 

A. I do not. 

Q. Ever seen him ? 

A. | have never seen him. 

Q. You know Mr. Knight? ; 

A. You knew Mr. Knight many years ago. I have never seen 
him since, and I am not acquainted with him. 

Q. You place much stress upon the letters you received from Mr. 
Cottrell ; we would like to see them. 

A. I placed confidence in my attorney in Boston and in what he 
advised me to do. 

©. We would like to see the letters. 

A. If I have them you shall have them. 


441 (Counsel for Mrs. Hanbury object to produce the letters in- 
quired for; which objection is sustained by the master.) 
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Q. Have you stated everything that took place between you and 
Knowlton in the office of M. A. Rorke & Son on the 8th day of 
September ? 

A. I don’t know that I have stated everything; what the prompt- 
ings have reminded me of I have stated. 

Q. Anything said about the $1,800 on the Sth of September ? 

A. I am not certain that there was. 

(. You are certain that there was when the deeds were signed ? 

A. On the day the deeds were signed, before it was signed. 

Q. He told you the interest was all paid up to Oct. Ist? 

A. He told Mr. Rorke the interest was paid to Oct. 1st. He said 
there was no underhanded work; that it was just as he said. 

(. Did you tell him who owned the mortgage? 

A. No, sir; he said he controlled it, and I would have to pay the 
interest to him. 

(). He didn’t tell you he owned it ? 

A. He said he controlled it. 

Q. Didn’t tell you he owned it? 

A. No, sir; he told me, all the way through, he controlled it, and 
could extend it at his own pleasure, and I was to pay the interest 
to him. 

Q. He told you that? 

A. Yes, sir. 

Q. Never told you anything about it that day ? 

A. He told me onthe 24th, and told me on the 10th of 

442 August the mortgage was due in June, and the property was 

free and clear, and on the 24th he said he could keep that 

alive and we will make an equal exchange, or words to that effect ; 
to which I said nought. 

Q. He never told you he owned the mortgage? 

—. I don’t remember he ever told me he owned the mortgage. I 
don’t remember he ever told me he owned the mortgage; he said 
he controlled it. ° 

(). Didn’t say he was the owner? 

A. I don’t remember he did; he says I control it. 

Q. What did he say about the interest ? 

A. He said the interest was paid prior to October Ist, and on the 
28th; he then said it was paid to Oct. Ist, and my first interest 
would be the Ist day of April, 1888. 

Q. He did not say anything about that when he drew the agree- 
ment? 

A. No, sir; I don’t recall anything more than what I have stated, 
to a certainty. 

Q. You never paid that mortgage ? 


Objected to. 


A. No, sir; I have not paid it, but it has been provided for. 

Q. You borrowed money of Mr. Rorke to pay it? 

A. Mr. Rorke secured money for me. I don’t know of whom he 
secured it. I don’t know the name. 

(). He paid the money all over to you” 
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A. I counted every dollar of the money. 

Q. He paid it all over into your hands? 

A. Yes, sir; every dollar went into my hands until I returned it 
to him to put it away. 

Q. So it is your money that it is on deposit in the court? 
443 A. It is the money that was raised on the property, to the 
best of my knowledge. 

Q. He paid it all over to you? 

A. Yes, sir; the money was paid over to me. 

Q. How much did he pay over to you? 

A. He paid me $3,200. 

Q. Exactly? 

A. I think so. 

Q. How much have you paid him back of that $5,200? 


Objected to. 


A. I did, all but a very small amount of the money. I also de- 
posited $2,194 of it in court, and [ also had some bills to pay, and 
there was but little for Mr. Rorke; that was voluntary on my part. 
I received the money and returned it to Mr. Rorke and deposited it 
in court. 

Q. Yourself in court ? 

A. No, sir; I gave it to Mr. Rorke. 

Q. Which Mr. Rorke? 

A. Mr. M. A. Rorke. 

Q. If Mr. Knowlton was fully informed in regard to the value of 
the property, why did you say to him, You know I told you before 
now you could not sell the Clarendon Hills property at present ? 

A. Because I desired to influence him not to make any effort to 
sell and carry out my own intentions in regard to it, as I should not 
have sold the whole of it—only sufficient to raise what I wanted— 
as I believed the future would be better for that property. I was 
conscientious in so stating, as though it was my own doings: 

Q. Why did you say, “ You know I told you before ;” why 
444 did you say that if he was well informed; why did you tell 
him your ideas ? 

A. Because I did not want him to expect to realize an enormous 
price for it. 

Q. What made you think he expected to realize an enormous 
price on it? 

A. On the last day of signing the deed, and prior to that, when I 
saw him before a few days, he conveyed the impression to me, with- 
out saying so, that he would sell the property immediately, and I 
advised him not to. 

Q. Why did you advise him not to sell it? 

A. Because I did not think it would bring a reasonable price, as I 
had stated. 

Q. You wanted to have him satisfied with the trade? 

A. I wanted him to be perfectly satisfied in every sense of the 
word. 

Q. You were satisfied ? 
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A. When you ask that question—at the time I made the trade I 
was satisfied; I believed all he had told me. 

Q. Are you satisfied now? 

A. I have to make the most of it. The property in this case has 
been a secondary consideration. The question of fraud is what I 
have disputed from beginning to end. Every word he has stated 
to me in regard to it I found to be false,and every one in the neigh- 
borhood—I have done nothing but make the place habitable since, 
and the bills will show. 

Q. What bills? 

A. Bills for plumbing, painting—veneering it over to cover the 

botch it is. I have made the most of it. I have utilized 
» the money for the benefit of the property, and very little for 

my own welfare; it is there; any one can see it, and it is 
inhabited by people different from what had been there; the prop- 
erty is well rented, and they are clean—something I did not find 
there. There is one thing that has not been removed, and that is 
the water underneath the house. 

Q. Who was present when Knowlton asked you to write this letter 
to Bamford ? 

A. I had written the letter to Bamford voluntarily, until he 
asked me to rewrite it; my little boy was present—Willie. 

Q. Where is that boy? 

A. He is at school—at college. 

@. Not in town? 

A. No, sir; he is in Western Kansas, at St. Mary’s College. 

@. Do you know what that letter contained, exactly how you 
wrote it? 

A. No, sir; Ido not. I could not state as toa sentence therein 
contained. 

Q. Why were you so particularly anxious about this letter? 

A. In what respect ? 

@. As to make affidavits in regard to it and testify in regard to 
it, when it was not introduced on the part of the compldinant in 
the suit. 

A. Because I wished to give the facts in detail from beginning to 
end and did not care to omit either side. I have nothing to conceal 
now. 

Q. You carried the impression to Mr. Bamford in that letter, did 

you not, that you had paid ten cts. a foot? 
446 A. No, sir; I know I didn’t carry anything of the kind. I 
might have put in the letter in relation to what it brought 
at auction, but never that it cost me ten cts.a foot. [used no such 
word. 

Q. On the 29th of June you say you met Mr. Knowlton for the 
first time? 

A. I didn’t say anything of the kind. I say I met him on the 
28th for the first time. 

Q. How do you know it was on the 28th? 

A. Because I recall the circumstance fully and completely; it is 
indelibly impressed on my memory. 


44 
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Q. Are you positive it was on the 29th? 

A. Iam positive. I met, him on the 28th and he lent me money 
on the 29th of June, 1882. 

Q. When next did you meet him ? 

A. I think, as near as I can remember, I met him on the 29th of 
July. 

Q. Only a months later? 

Q. He never called on you from that time? 

A. No, sir. 

Q. Never heard anything from him? 

A. Not that I remember. I don’t recollect that he called or I 
heard of him or saw him. 

Q. What was the conversation between you on the 29th of July? 

A. The conversation was in regard to the obligation which was 
due him as interest. 


Objected to as having been gone over before. 


Q. What was the subject of tlhe conversation ? 
A. It was in regard to the obligation due him. I think it was 
$12, for one month’s interest. 
Q. You paid him interest at that time ? 
447 A. No, sir; I told him I was not prepared to pay it. 
Q. That was on the 29th of July? 
A. To the best of my knowledge I said on or about the 29th. 
Q. Where did you meet him on that day ? 
A. He called at my house, 281 Michigan Ave. 
Q. Did you ask him to call? 
A. No, sir; I don’t remember that I did. I may have asked him 
to call for the interest, but I don’t remember. 
Q. You told him at that time, did vou not, you owed Mr. Strauss? 
A. No. I told him at that time that I was not prepared to pay 
him. I had nothing to say about Strauss that that I remember. 
The occasion of my speaking to him about Strauss was when I bor- 
rowed money. 
Q. You did not owe Strauss any thing on the 29th ? 
A. Only for the furniture. 
@. How about the rent of the house; wasn’t that due? 
A. I didn’t pay that to Strauss. My rent was always paid 
promptly. 
Q. You borrowed $100 on that occasion from him ? 
A. I don’t think I got money on the 29th of July; I think I got 
it in August. 
Q. After you told him about the Boston property ? 
A. It must have been, for I didn’t see him until the 9th. 
Q. What security did you give him ? 
A. Nothing ; he took my note. 
Q. It was after he learned you had this valuable property ? 
448 A. I think it was. 
Q. You told him all about the Boston property before you 
got the one hundred dollars? 
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A. I don’t know. I told him all aboutit. When he called I stated 
I was preparing my little girls for a boarding-school and needed 
extra money, and asked for an extra hundred dollars. That was 
the last of July. He said he would consider the matter. I told him 
my reasons for using the money. 

Q. How did you propose to pay him this $100? 

A. I told him [ would either sell my house or the equity in the 
house or go East and raise the money. I told him exactly how I 
proposed to do it. 

(). Did you sell the house ? 

A. I sold it in September. 

. Who did you sell the house to? 

A. The house was sold to Mrs. Martin. 

@. You had some trouble with her about the matter? 

A. No, sir; I never had any trouble with her in my life in any 
way, Shape, or manner. I never transacted the exchange with her. 

(). Didn’t she find some fault with the trade ? 

A. Never to me; never said a word to me about it; never found 
any fault to me. 

(. You made an exchange for another house farther down on the 
avenue ? 

A. I made an exchange of the equity in 281 for a supposed $1,300 
werth at 1828 Michigan Ave. 

Q. Ever have any conversation with Mrs. Martin after this inter- 
view between Knowlton and yourself at your house by appointment, 

when you introduced Mr. Knowlton ? 
449 A. No, sir; the fact was Mrs. Martin was impatient to go 
home and attend to dinner, and she left me after he came, 
to the best of my knowledge. 

q. You told her you had an old friend in the city that would loan 
her money, referring to Knowlton ? 

A. No, sir; I told her a gentleman that I knew who had loaned 
mime money at 3 per cent. and recently at 2}, and would extend the 
same kindness to her. 

(). How happened you to tell her that? 

A. Because I knew she wanted money. 

. How did you know Mr. Knowlton would loan it to her? 

A. I knew from his own statement that he was in that business. 

Q. You state that Mr. Knowlton has always appeared in this case 
on every occasion. Was hein Boston on the 8th day of August, 
when testimony was taken there? 

A. i did not say he was there on the 8th of August. I said from 
the time he got there, on the 5th of September. 

Q. Did Knowlton appear in Boston at all on the Sth day of Au- 
gust ? 

A. I didn’t see him. I expected to find Mr. Hill there, and was 
much surprised to find Mr. Knowlton to take his place. 

Q. You were agreeably surprised, you mean to say? 

A. I don’t know I am agreeably surprised to meet Mr. Knowl- 
ton at any time. I had no desire to see him or any desire he should 
be in my presence. 
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450 Q. Did you ever see Knowlton instruct me as to the con- 
duct of the case? 

A. I have seen him in the court and seen him make remarks to 
you and you to him. I have seen that done. 

@. You don’t know what he said? 

A. No, sir; my hearing is very poor; he speaks very low. 

Q. You don’t know what he did say? 

A. No, sir; I do not. 

Q. On the 29th of July you had a second interview with Knowl- 
ton. Was that the second or third? 


Objected to as having been gone over before. 


A. I did not say it was on the 29th, but on or about the 29th of 
July, 1882; that was the third time I saw him, I think. 

@. Where was the second time you saw him ? 

A. It was the fourth time I saw him—the 29th of July. 

©. When was the first time you saw him ? 

A. June 28th; I met him the second time the morning of the 29th ; 
the third time, later in the day on the 29th, at the office of Shields. 
On the morning of the 29th I saw him at the office of Strauss, on 
the West Side. and he claimed he was going to the bank, and then 
came to the office of Shields, where I saw him for the third time. 

@. When next did you see him ? 

A. I saw him on or about the 29th of July—a month later. 

Q. Next after on the 29th of July? 

A. I could not exactly say whether he calied between that and 
the 9th of August. 

Q. Why do you fix upon the 9th ? 
451 —. J am certain as to the 9th; whether I saw him between 
the 29th and 9th I cannot tell. | 

Q. How did you fix it on the 9th? 

A. Because on that date I wrote a letter to Boston for the ab- 
stract. 

Q. Who did you write to? 

A. To Mr. Cottrell, my attorney. 

@. Ever write to Bamford, in Boston, about the matter ? 

A. Never wrote him anything about it. 

@. Never wrote a letter of introduction ? 

A. I wrote a letter of introduction. 

Q. Mr. Knowlton asked you to write that letter to Mr. Bam- 
ford? 

A. The second copy of it he did; one I had written was de- 
stroyed. 

Q. He offered in the first place to write it ? 

A. I did it through courtesy, that he could pay off any obligation 
due on the property. 

Q. He called to get the letter which you wrote? 

A. I don’t think he called particularly for the letter, as he had 
been in the house almost daily, and was there in regard to the 
furniture. I don’t remember he called especially in regard to 
that letter. 
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Q. On the 9th—was that the time you spoke about mortgaging 
the premises ? " 
A. Yes, sir; I think I spoke of mortgaging or selling a portion 
of it. 
Q. He wanted his money at that time; that is what he called 
or? 

A. No, sir; his money would not be due for 20 days or about a 

month. 
Q. The interest was due? 
452 A. The interest was due; it was understood if I was not 
able to pay it it would be paid at the end of two months. 

(). What day did you give him the deeds ? 

A. The afternoon of the 10th of August. 

(. That was the 6th interview ? 

A. To the best of knowledge, it was the 6th, covering the time 
from the 2%th of July to the 9th of August; to the best of my 
knowledge it was the 6th. 

(. When did you give him the plat of the land? 

A. About Aug. 15th. 

Q. Did you give him the deed ? 

A. No; I gave him the plan. I sent for the plan on the 9th with 
the abstract ? 

©. When did it get here? 

A. About the 15th. I gave it to him when I received it? 

(). Did you go to his office to give it to him ? 

A. No, sir; | never sought his presence; he always sought mine. 

Q. Why did he seek your presence ? 

A. To induce me to make the trade; that seemed to be his de- 


(). What made him so anxious to make the trade ? 

A. I can’t tell you anything about it. 

Q. When did he first manifest this tremendous desire to buy the 
property ? . 

A. Immediately. 

(. After you described to him about the property he wanted it, 
did he? 

A. I don’t know. I had given him a complete description. 

Q. You had shown him the deeds? 

A. I had given the deeds. 
453 . Did he want to buy it? 

A. He asked me how I would like to trade for Chicago 
property. 

Q. When did he first ask you that question ? 

A. On the 9th of August, I am positive. 

Q. That was after you had the conversation about it, was it; you 
told him you had the property before he wanted to buy? 

A. I told him of my intention to raise a mortgage or sell some of 
the property, when he asked me how I would like to exchange it 
for Chicago improved property. 

Q. When did you first learn he had got these letters from Boston? 

A. I first learned from him on the afternoon of the 21st. 
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Objected to as having been gone over at least once before, and 
probably twice. 


A. I learned of his receiving the letter of Heber on the 21st of 
August, in the afternoon. I learned of his receiving the letter from 
Knight on the 24th of August, which was the following Thursday, 
I believe. 

@. You saw and read those letters? 

A. He didn’t give me the first letter to read. He read extracts 
from it to me. I could not say, as to the later letter, whether he 
gave it into my hands to read or not. I only knew that he read 
the contents in full. 

Q. Where did this map or plan of the lots come from ? 

A. Mr. Cottrell, in Boston. 

Q. Do You know where Mr. Cottrell got it ? 
454 A. No, sir; Ido not. I told him, when I wrote him for it, 
unless he had it it must be at the office of Mr. Bamford. He 
sent the plan. I don’t remember whether he got it or had it in his 
own office. 

Q. It is substantially the same plan we had in Boston, reduced in 
size ? 

A. I never saw the plan introduced in this case. 

Q. Mr. Knowlton introduced it? 

A. I don’t remember the circumstance. 

Q. That little plan we had in Boston is substantially the same 
plan, is it not, of the lots? 

A. Ido not know. I have not compared them. 

Q. Do you know where the lots are without the plan—where they 
were located ? 

A. I could only tell they are on Charles, James, Poplar, and 
Beach Sts. I could not designate the lots without having the plan 
to go by. 

Q. Do you know Mr. Charles J. Page, of Boston ? 

A. Yes, sir. 

Q. Did you see him the last time you were in Boston ? 

A. I did. 

Q. Did you call him as a witness in this case—ask him to come 
and testify as a witness in your case? 

A. No, sir; I did not ask him to testify. I considered whether it 
was best to call him to testify, inasmuch as I knew he had acted for 
Knowlton in the past. I called his brother. I called on Mr. Page. 
The matter I discussed with him was in regard to the mortgage and 
who paid it. He told me Knowlton sent the money to pay the 
mortgage. 

Q. He told you Knowlton sent the money ? 

A. Yes, sir. 
455 Q. He told you that? 
A. Yes, sir. 
Q. When and where did he tell you that? 
A. He told me in his office, in Boston. 
Q. Didn’t he tell you it was sent from Stamford, Connecticut ? 
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A. No, sir; he said the money came from Chicago. I am posi- 
tive as to that. 

(). Are you as positive about that as of anything else you have 
testified to? 

A. There are many things more recent I might recall more 
readily. 

Q. Do you know Henry Grew? 

A. Yes, sir; I think I have met the gentleman; there is a Mr. 
Grew I have met. I cannot tell whether it is Henry or not. 

Q. Did you meet him the last time you were in Boston ? 

A. No, sir; I met him in Hyde Park, just west of Boston. 

Q. Have any conversation with him as to being a witness in 
the case ? 

A. Yes, sir; conversation in regard to the property. He told me 
parties endeavored to depreciate the value of the property. I learned 
immediately that he resisted all improvements and the encroach- 
ment of the city; that he condemned anything that pertained to 
improvements, as he objected to taxation, so I did not call him, and 
Mr. Moses also. 

(. How do you know Mr. Moses resists all improvements ? 

A. I only learned from a majority of people of there that such is 

the case—tbat is the prevailing opinion. 
456 Q. Do you know of your own knowledge? 
A. I have never talked to Mr. Moses. 

Q. Mr. Grew didn’t tell you anything of that kind? 

A. No, sir; he didn’t want the city encroachment. 

(. He told you he did not place the value any higher than Moses 
did, did he? 


Objected to. 


A. No, sir; he didn’t tell me what the value was, and I am per- 
fectly well aware that the lot adjoining his property, which belonged 
to Mr. Hastings, that Mr. Hastings refused to sell for lesythan ten 
ets. Mr. Bodlick is perfectly willing to pay six cts. cash—that ad- 
joins a part of ‘Mr. Grew’s property. 

@. You did not cali Mr. Grew as a witness ? 

A. He is an aged gentleman, and I had plenty of witnesses with- 
out calling him. 

Q. Was Mr. Knowlton a frequent visitor at your house from the 
9th of August to the Ist of September ? 


Objected to on the ground it has been gone over before. 


A. Yes, sir; he was. 

(. When were these interviews—in the morning or evening? 

A. They were almost always in the afternoon, but on one or two 
occasions he called in the evening, and he called one morning. 

Q. The morning call was on the 8th of September? 

Q. The subject-matter of all these interviews was business entirely, 
wasn’t it? 

A. I believe so. 
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Q. I ask the question because there was an intimation 
457 on the part of your counsel in the cross-examination of Mr. 
Knowlton that it was otherwise. 

A. I think you must be mistaken. 

Q. When did you first learn there was a fence across Dale St. ? 

A. I believe I learned it for the first time since this suit was in- 
stituted. 

Q. About what-time did you first learn it? 

A. I cannot recollect the date. 


Adjourned to 11 a. m., October 24th. 
Oct. 247n, 1883. 


Parties met pursuant to adjournment, and the cross-examination 
of Mrs. HANBURY was resumed as follows: 


Q. At the adjournment last evening I asked you to produce let- 
ters received by you, concerning which you testified from, from 
Mr. Cottrell, of Boston, during your negotiation with Mr. Knowl- 
ton. Will you now produce them? 

A. I have not got them. 

Q. Where are they? 

A. I don’t know where they are at present. When I last saw 
them they were at my attorney’s office. 

Q. Do you decline to produce them ? 

A. I decline to produce them. | 

Q. How long has Mr. Cottrell been your attorney ? 

A. He has been my attorney in Boston since 1874. 

Q. When you purchased what you call the Clarendon Hills prop- 
erty was Mr. Cottrell your adviser concerning the transaction be- 

tween you and Mr. Whiting? 
458 A. He was. 
Q. Did he advise you to make that trade? 


(Objected to.) 


A. I don’t recollect whether he did or not. He was simply my 
adviser as an attorney at the time. 

Q. Did he, at vour request, at that time examine the property ? 

A. He did. 

Q. Did you and he together examine it? 

A. I do not think we did. 

Q. Did you see the property before making the purchase or ex- 
change ? 

Q. Please detail all the circumstances connected with that ex- 
change of property and what you got for the property. 


(Objected to.) 


A. I went to see the property. I cannot recall the date I first 
went tosee it. I went in company with a young lady friend, Mr. 
Gates, and Mr. Whiting. I went again in the company of a lady 
friend and a relative. I went again in the company of a physician, 
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his wife, and child. On those three occasions only did I see the 
property before making the exchange. Mr. Cottrell was my legal 
adviser at the time. Mr. Whiting — concerned in making the ex- 
change with myself. Mr. Albert Gates was the agent of the prop- 
- erty I exchanged for this property, meaning the Clarendon Hills 
property, which property was my residence in Cambridge, with the 

furniture and all improvements that I had made on the 
459 same since the date of purchase. The house consists of 

two stories. ‘There were four rooms on the top floor; mansard 
roof; six rooms on the second floor, including the bath-room ; hot 
and cold water, and all the improvements that are generally ina 
modern house. On the first floor there was two parlors, pantry, and 
dining-room, kitchen, &c.; down-stairs a place for coal and a wash- 
room. I put on the property all the improvements that are to be 
seen externally. There was nothing outside of the house at the 
time that I purchased it that was complete. I put concrete walks, 
marble steps—the lower one. I had several hundred loads of loam 
putinthere. I had sod, at 3cents per foot. I arranged flower beds. 
[ had trees planted and shrubbery and had flower beds and grape 
vines planted, and the curb-stones adjusted and full-sized trees put 
along the sidewalk ; also had the sewers attended to and the sewer 
receptacles cleaned, and the cellars cemented, so as to make it proof 
against anything detrimental to health. This property I exchanged 
for the Clarendon Hills property. The furniture cost me, including 
the piano and interior decorations and improvements, $5,800. The 
outside cost me between $3,500 and $3,500 over and above what I 
paid for the house. I paid $11,000 for the house, I believe, and 
there was a $6,000 mortgage. 

Q. Was there any house there when you bought it? 

A. There was the house I spoke of there, but not complete, us I 
have detailed it. 

Q. You finished the house? 
460 A. I finished it in a manner suited to my taste. 
Q. Was there any mortgage on the furniture? 

A. No, sir. 

Q. Was the furniture new or second-hand ? 

A. The furniture was entirely new except three pieces. 

Q. Of what did this furniture consist ? 

A. It consisted of carpets, black walnut furniture, and was all, 
right through, what was then called first-class furniture. The dra- 
peries were very nice and considered of the best. I had lambre- 
quins made for the house and cornices for the same. I had the 
curtains for the house imported. 

Q. Mr. Whiting had all this furniture, did he? 

A. He received all the furniture, or rather all the contents of the 
house, with the exception of the bronzes, which are not included 
in the amount I have stated, and some curtains that I took from 
that and the three pieces of furniture—tete —, ladies’ chair, and 
gentleman’s chair. 

Q. How much in value in furniture did Whiting get in the 
trade? . 
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A. He got all I put in there excepting those pieces. There was 
no special value placed on them at the time of the exchange. It 
was a matter of exchange without any consideration, the equity 
being allowed to be $13,964, the amount of the exchange being 
$20,000, he assuming a mortgage of $6,000. 

. Have you the deed from Whiting to you? 

A. i have not. 

Q. Do you know where it is? 

A. I believe it is in my attorney’s office, although I am not posi- 

tive. 
461 Q. I willask you to produce the deed. 


(Counsel for Mrs. Hanbury produce the deed.) 


A. I also gave in the exchange the children’s family carriage. 

Q. What kind of a carriage was it—the value of it? 

A. It was a first-class carry-all, I believe they call it; had two 
seats; I don’t know the value. 

Q. At the time you purchased the property you kept the carriage ? 

A. I had always had a carriage for years before. I did not have 
that carriage at that time? 

Q. You had a carriage at that time? 

A. Yes, sir; I had a phaeton carriage. 

Q. You rode down to see the property frequently. 

A. I don’t know what property you refer to. 

. What you call the Clarendon Hills property. 

A. I did not. I only rode there on the occasions I told you prior 
to the purchase. After that I rode there unfrequently. In all I don’t 
think I rode there a half a dozen times before I saw it recently. 

Q. Please examine the document now shown you and state what 


A. Without reading in detail I am satisfied this is the deed. 

Q. What deed ? 

A. The deed from Henry Whiting to myself. 

Q. This is the original deed that you received from Mr. Whiting? 
A. That is the original deed, to the best of my knowledge. 


By Mr. Hiti: This deed is described as follows: Dated July 
462 24th, 1876, signed by Harvey A. Whiting, Geo. O. Whiting, 
Mary E. Whiting, Laura B. W hiting, with the respective se: als, 
acknowledged before A. Gates, Jr., justice of the peace, county of 
Suffolk, June 29th, J876 3, recorded in the register’s office of Suffolk, 
Liber 1337, folio 2 23—grantors, Harvey A. Whiting and Geo. O. 
Whiting; grantee, ‘Anna seapeo oeit —conveying the property therein 
described ; consideration, $19,96 32.27 ; offered in evidence by complain- 
ant, Exhibit Hanbury, “A” and returned to counsel with the under- 
standing that it is to be produced at the hearing. 


Q. Have you the deed referred to in this deed from Page to Whit- 
ing’ And, if so, please produce it. 
A. have got the deed. 


(Deed produced.) 
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Mr. Hitt: Deed from Charles J. Page and James H. Page, in con- 
sideration of $21,000, to Harvey A. Whiting and Geo. O. Whiting, 
dated May 5th, 1872, signed by Charles J. Page. Kate C. Page, James 
H. Page, ‘and Sarah W. Page, ‘acknowledged “May 29th, 1873, before 
James Daily, justice of the peace, recorded at Dedh: um, Mass., June 
1873, Norfolk, Deed Liber 140, folio 268, offered in evidence and 
marked Hanbury, “ Bb,” and returned to counsel with the under- 
standing that it is to be produced at the hearing. 


Q. These two were the deeds which you gave Mr. Knowlton on 
the 29th of June, 1882? 

A. They are not. I did not give him the deeds on that day at 
all. 

@. When did you give them to him ? 

A. On the 10th of August, in the afternoon. 
463 Q. How did you and Mr. Whiting arrive at the considera- 
tion named in the deed between you and himself? 

A. We arrived at a consideration after about two weeks’ considera- 
tion; he stating to me that his property had cost him $21,000. My 
property was appraised by himself and Mr. Gates, and I believe Mr. 
Rugg, of Cambridge, and was considered worth $19,960, more or 
less. His property being worth more than mine, there was one lot 
he retained in the exchange so as to make it equal. The exchange 
for my property was made with the understanding that he shouid 
assume the $6,000 mortgage. The equity against his property in 
exchange was, as I have stated, to the best of my knowledge, 
$13,964. 

Q. Then, as I understand, for the 27 lots, which you subsequently 
sold Mr. Knowlton, you made this exchange of the property at 
Cambridge, real and personal ? 

A. Yes, sir. 

Q. All you received from Mr. Whiting for your Cambridge prop- 
erty, real and personal, before the described by you, then, were these 
27 unimproved lots? . 

A. I think that was all. I can’t recollect anything else that I did 
receive for it. 

Q. You took pains at that time, did you not, to inform yourself 
of the value and of the situation of these lois? 

A. I took pains, as I have before stated, by going there on three 

occasions to see it and by consulting with those acquainted 
464 with the value of the lots and surroundings and with those 
who had paid a higher price than I paid for my property. 

Q. You mean than you were to pay for your property ? 

A. I don’t mean a higher price than 1 ought to pay. I mean a 
higher price than I did pay. 

(Question repeated. 

A. They paid more for what they purchased than I paid for mine. 
I used that as a criterion, to a certain extent. 

©. You mean to say you used the price Mr. Whiting paid for the 
property as a criterion for what you were about to pay for it when 
you made the negotiation ? 
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A. When you say Mr. Whiting—he was one of the number whose 
statements I used as a criterion to go by. 

Q. You state what Mr. Whiting paid was something of a criterion 
by which you went in purchasing the lots? 

A. Only partially it was something of a criterion, but only par- 
tial. 

Q. How did you know at that time what Mr. Whiting had paid 
for the lots? , 

A. I did not know what he had paid except what he told me. I 
have never known since what he did pay except that, 

Q. You received that knowledge and acted upon it, did you not ? 

A. I did not act upon that knowledge wholly. I received knowl- 
edge from Whiting and Gates and from my attorney. I acted upon 
that knowledge with information that I had derived from others at 

the same time. 
465 Q. What other parties do you refer to? Give their names 
and residences. 

A. I refer to parties who acted for the parties who had purchased 
the property at Clarendon Hills—two agents whose names I cannot 
now recall. They had paid 10 cents a foot for property not more 
than 1,200 feet from mine. They had built substantial houses on 
the same, and I believe to-day reside there. 

Q. Mention the name of one individual residing within 1,200 feet 
of this property who, of your own knowledge, had paid at that time 
any sum of money, and, if so, what sum, for the lot on which he or 
she resides. 

A. Mr. Eldridge—I think his name is Daniel Eldridge—told me 
himself that he paid 10 cents a foot for his property, I believe, 9 
years ago. He also informed me that in the past two years he had 
sold some for 11 cents a foot cash. 

Q. Did he tell this at the time or before you made the negotiation 
with Whiting ? 

A. He did not. 

Q. What information had you at that time in regard to sales or 
purchases of property near this upon which you placed reliance in 
forming a value of the lots, which, if it did so, induced you to make 
the exchange with Mr. Whiting ? 

A. I had information from Mr. Hitchborn, of Boston, whose in- 
tegrity cannot be disputed, and he told me what it had brought at 
auction. 

Q. What property did he refer to ? 

A. He referred to the special plot wherein my lots are in- 

cluded. 
466 Q. And toauction sales made before that time by the Pages 
or others? 

A. He referred to the special auction sale made by the Pages. I 
think the auction sale took place in ’73 or ’74. He also informed 
me that he was fully satisfied that parties in the immediate neigh- 
borhood had purchased property at 10 cents a foot eash. I know 
him to be a truthful gentleman, and have the most implicit confi- 
dence in any utterance that he may express. 
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Q. Is this Mr. Hitchborn the same gentleman who recently testi- 
fied in this case in Boston on your behalf? 

A. The gentleman that informed me then was the witness’ 
father—the father of the witness that testified on the recent occasion. 

2. Where is the father now? 

The father, I believe, is in Boston. 

Q. Can you give his first name and residence ? 

A. I cannot give his residence or first name. 

(. Upon his statements, then, you mainly relied in making the 
exchange with Mr. Whiting? 

A. Upon his statement and the statements of the others mentioned 
I have made the exchange with Whiting; not on any one of them, 
but upon the statements of all of them combined. 

Q. Did you ever take any steps to ascertain whether those state- 
menis as to the alleged auction. sales were true or false? 

A. I saw the paper. | could not state what paper it was; it was 

a newspaper where the statement of the auction:-sale was 
467 _ printed; it confirmed all that he had stated to me. 

Q. Did you ever ask or consult with Mr. Page, commonly 
called Charlie Page or Charles J. Page, with reference to these alleged 
sales ? 

A. I have never known him to consult with until the present year, 
and then I never consulted him. 

Q. Of your own knowledge, then, you don't know that Mr. Page 
ever made an auction sale of any lots in what is called the Page 
tract, in which your property is situated? , 

I have no knowledge of any such sale, except that derived 
from Mr. Charles J. Page. He told me there were lots sold there 
from 6 to 12 cents a foot. He told me further that members of his 
family owned property at the present time, and that they will not 
sell them less than 6 cents a foot. 

Q. Did you ever drive from any of these lots to the station at 
Clarendon Hills, on the Boston aud Providence road ? 

A. I have driven from the lots to the station on the Providence 
road, to the station of Clarendon Hills, some time since the Ist of 
last August, but never before. 

Q. T hen you never before making the exchange made any exami- 
nation of the location of these lots with reference to the railway 
station at Clarendon Hills, on the Boston and Providence road ? 

A. Yes, sir; I did. 

@. When and where? 

468 A. I drove on Poplar street to the corner of Metropolitan 
and Poplar, and I could see the railroad very plainly from 
that point,and drew my conclusion that it was but a ‘short distance. 

Q. Did you at that time or not know there was no crossing on 
Metropolitan avenue over the Boston & Providence railway at Clar- 
endon Hills or near Clarendon Hills, and the only crossing was at 
C — bury street ? 

I did not know that there was a board fence across there at the 
omen tracks. I never knew there was such a fence until quite 
recently—since the commencement of this suit by Knowlton. 

28—80 
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Q. When did you first learn of the existence of the fence you 
mention ? 

A. I learned that by writing, if such is the case. 

Q. To whom did you write? 

A. I can’t recall; I believe I wrote to relatives. 

Q. Give his name and residence. 

A. J. W. Regan, engineer of the fire department, city of Boston ; 
headquarters engine-house, Mason street. 

Q. Did you receive a reply from him? 

A. I believe I wrote him ; I did not say I was positive. 

Q. Did you receive a reply from him? 

A. I received a reply to the letter I wrote stating that.such a fence 
existed, but there were three openings, and all drove through to the 
depot came out to the other side and walked through—that is, all 
who drove through from the Clarendon Hills side. 

Q. After purchasing this property which—as I understand 
469 you, the 27 lots were free from all encumbrance as you re- 

ceived them from Mr. Whiting. You mortgaged them to Mrs. 
Chevor for $800; who negotiated with Mrs. Chevor for this loan ? 

A. . really don’t recollect; it might have been Mr.Gates. I think 
it wa 

Q. Did you have no personal interview with Mrs. Chevor 1 in re- 
gard to the lots? 

A. I have never seen Mrs. Chevor. 

Q. How long after the obtaining of this $800 was this morigage 
transferred to Mrs. Fales or to Rey. Dr. Fales,as you stated in your 
direct examination ? 

A. I have no record and cannot recollect. 

Q. As near as you can remember. 

A. I do not remember sufficiently well to give any answer. 

@. Who made the negotiation with the Fales? 

A. A. J. Bamford. 

QQ. You employed him, then, as your agent in that transaction ? 

A. I did not employ him. He came to me, understanding I re- 
quired $800, and said he had a party who would loan it, he acting 
for both parties. 

Q. How did he know you wanted to dispose of the mortgage ? 

A. I did not know his business or his source of information and 
do not know it now. 

Q. Has Mr. Bamford acted as your agent concerning the 27 lots 
which you received from Mr. Whiting ? 

A. Only in the sense of attending to the grass and the sale 
470 thereof and the paying of the interest on the mortgage. 

Q. What steps, if any, did he take concerning the grass 
and the sale thereof and the payment of the interest on the mort- 
gage 

A. I don’t know what steps he took to sell the grass, but I do 
know and believe he paid the interest on the mortgage whenever I 
sent it to him. 

Q. When did you begin to send money to Bamford to pay interest 
on the mortgage ” 
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A. The first instalment of interest was due after my coming to 
Chicago. : 

Q. You then placed this property in his hands for sale, did you 
not? 

A. I did not place this property in his hands for sale definite, 
and [ told him if he had a good opportunity to sell it to inform me 
and I would give him my ideas in regard to it. 

(J. Did you not tell Mr. Knowlton that Mr. Bamford was your 
Boston ageut, who had charge of and was looking after these 27 lots 
in your behalf? 

A. I might have told him that he was attending to the grass, and 
in that sense alone had charge of it. If I used the words had charge 
of it it was only in that sense—paying interest. I never left my 
property with anybody to sell. I did not desire to sell it and would 
never have sold it if 1 had not separated from my husband. 

(. When did you separate from your husband ? 

A. December 29th, 1877. 

(). Before or after you purchased these lots ? 

A. The year after I purchased these lots. 
471 Q. Had the purchase of these lots anything to do with 
bringing about that separation ? 

A. It had nothing to do with bringing about the separation. 

Q. The husband that you refer to was not your first husband, 
was he? 

A. He was not. 

Q. What was the name of your first husband and where did he 
reside ? 

A. My first husband’s name was Barren. He resided some time 
in New York, some time at Saratoga, some time at Sharon Springs, 
some tine at the West Indies, Matamoras, and sometimes he was 
abroad. 

(. At all these times you resided with him, did you not? 

A. Not at all these time-. I resided with him at Saratoga. | 
went abroad with him. I resided with him a short time 4n New 
York. I resided with him at Sharon Springs, and I was with him 
constantly and unceasingly from the day of our marriage until the 
time of his death; never absent one meal. 

(. When and where did he die? 

A. He died in New York. 

(). Did he die leaving a will or intestate ? 

A. He died leaving me his whole property by will. 

Q. Of what did that property mainly consist—real and personal? 
Briefly describe it. 

A. It consisted of real estate to the extent of about $32,000. It 
consisted of bonds and money of about $70,000. I believe he left 

$1,000 each to his brothers and sisters. 
472 Q. I understand you he left this to you by will? 
A. He left it to me by will, I believe. 

@. Where? 

A. In New York, where he died. 

Q. New York city? 
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A. Yes, sir. 

Q. Was the will probated in New York city? 

A. Yes, sir; it was; before Surrogate Tucker. 

Q. When? 

A. The moneys were not included in the will, only the estate. 
. About when ? 

A. His death occurred September, 1867; it was the last of Sep- 
tember or first of October. 

Q. What was his full name? 

A. Francis M. Baron. 

Q. At the time of his death you and he resided together in the 
city of New York? State the street and number. 

A. 49th street. I don’t remember the number. It is between 
Broadway and 8th Ave. I believe it was No. 141; I am not cer- 
tain. I can refer to some papers and state the exact number. 

(). What was his business in New York ? 

A. He did no business; he lived on his income. 

Q. How long after his death did you reside in New York? 

A. Not very long; about a year; until I was again married, a few 
months after. 

Q. Who did you then marry ? 

A. I married J. D. Hanbury. 

Q. Where did he then reside? 

A. He resided in New York city. 

Q. How long did you and Hanbury reside together in New York 
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city ? 
473 A. We didn’t reside there for any length of time, as he 
went travelling; I can’t recollect the exact date we left New 
York city. 
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Q. Where did you go from New York city ? 

A. We went to Niagara Falls and Buffalo, Louisville, New Or- 
leans, Memphis, St. Louis, Chicago, Baltimore, W rer os Rich- 
mond, and principally through the South during the winter. 

Q. What year was this? 

A. The year after our marriage. 

Q. 1872 or 3? 

A. It was not in 1872 or ’3; it was in the winter of 1867 and ‘8 
I believe. 

Q. How long were you travelling in this manner ? 

A. I traveled with my husband, “when my health permitted, for 
the major portion of seven years, ‘and again after a residence in 
Cambridge, excepting during the winters we spent South. I trav- 
elled with him the last year at intervals when I could be spared 
from my young children, who were then commencing to attend 
school. 

Q. What was Mr. Hanbury’s business ? 

‘A. He was interested in a shoulder-brace factory. 

Q. Where does he now reside? 

A. I am not acquainted with his present whereabouts; I have not 
heard from him for over two years. 

Q. When you last heard from him where did he reside ? 
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A. He was then in Toledo, Ohio, on his way to New York; after 

having an interview with him at 281 Michigan Ave. in re- 

474 gard to our children; the date was the 23d of August, 1881. 
Q. What was his full name ? 

A. John D. Hanbury. 

Q. What was his post-office address? 

A. I do not know. 

Q. This money that you received from your first husband, was a 
portion paid of it paid for the Cambridge property which you ex- 
changed with Mr. Whiting ? 

A. It was not. 

Q. From what source did you receive the money which you paid 
for your Cambridge property ? 

A. I received it from my husband, J. T. Hanbury; he derived 
it from their profits on the proceeds of his endeavors in business. 

Q. What became of the estate which you received from your for- 
mer husband ? 

A. It was, unfortunately, squandered in a manner which I de- 
cline to answer. 

Q. By whom ? 

A. By my busband. , 

Q. Then, you now claim which you purchased of Mr. Whiting 
cost you upwards of $15,000? 

A. I claim it cost me $13,900 and some odd dollars, in the same 
proportion to the number of feet included in the 27 lots. 

@. You informed Mr. Knowlton of these facts, did you not, when 
you made the trade with him *” 

A. I don’t know what facts you refer to. 

Q. These facts in regard to what you paid for the property to Mr. 
Whiting. 

A. I never said to Mr. Knowlton what I paid for my property by 

word, act,or insinuation. | 
475 Q. You showed him the deed you received from Mr. 
Whiting, did you not? ut 

A. At his particular request I showed him the deeds. I did not 
do it of my own accord. 

Q. How could he know as to the 27 lots, or how could you know 
unless you referred to the deeds? 

A. He asked for the deeds to inform himself as to the location of 
the property, without making any reference as to what it cost me 
whatever. 

Q. You started to say you gave him as a criterion. What did 
you mean ? 

A. My criterion was the information I had derived in regard to 
what the property had brought at auction. I had no other criterion 
to go by except the statement made to me, as | have referred to, by 
a gentleman who knew more about it than I did. My own ex- 
perience in the matter was very limited. 

Q. You stated in your direct examination yesterday that you saw 
Mr. Knowlton talking with the witnesses during their examination, 
or prior to their examination, in the city of Boston, in September 
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last? Did you ever hear a word that Mr. Knowlton said to any 
witness; and, if so, what witness, and what did you hear? 

A. I have seen Mr. Knowlton talking to the witnesses. 1 have 
seen him take advantage of my absence and approach the witness 
then in the chair. I have not heard what he said, inasmuch as 
that he talks as low as he acts towards me. I have seen that much, 
and it proves to me that he is capable of anything below what a 

man should be guilty of doing. 
476 Q. State what you have seen in that regard. 
A. I have proofs in my possession and will produce them 
in due time. 

Q. State what yon have seen in that regard. 

A. I have seen his writing to friends of mine assailing my stand- 
ing and reputation as a lady. I now defy him to prove by or 
through one respectable individual an unladylike act of mine in 
my life. I court the most thorough and complete investigation. 

Q. How have you heard Mr. Knowlton speak a word to any indi- 
vidual since his return from Boston and the filing of his bill against 
you in the superior court in Cook county in November last ? 

A. I have not heard him speak, except on hearing before Ezra 
Sherman and — his quarrel with Mr. Linsley, but I have seen him 
speak. I have become accustomed to observe conversation because 
of my poor hearing. I am satisfied he spoke and on many occa- 
sions. I am further satisfied that he has taken every pains to assail 
me in every sense of the word, in the smallest sense that a creature 
could possibly attempt to do. 

Q. That is information you have derived not only from your own 
observation, but from both your counsel, who are here present, have 
you not? 

A. My counsel here present have nothing to do with and have 

said nothing in regard to what I am referring to. I do not 
A477 believe that they are in the habit of exercising and utilizing 

their time in such conversation. I do not believe they will 
encourage a lady to do anything but what is extremely honorable. 
I have the most implicit confidence in them and respect for them. 
What I have-learned is from those that I have perfect confidence 
in. I have that which proves to me all that I say over his own 
signature. 

Q. Produce it. 


Counsel for Mrs. Hanbury instructs the witness not to produce the 


letter. 
Mr. Hitv: I insist on the remark being withdrawn and expunged 


from the record. 


Q. Who advised you to sue out a writ of ne exeat against Mr. 
Knowlton ? 


Counsel for defendant objects, first, to any inquiry into what is 
called the ne exeat proceedings on the ground, first, that it is not proper 
cross-examination ; second, that it is immaterial to the issues in this 
case; and, third, it is an attempt on the part of counsel for complain- 
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ant to fish out acauseof action against the attorneys for the defendant, 
Anna Hanbury, and the defendant herself in the State courts for the 
purpose of showing alleged malice. 


Q. What makes you entertain so much malice towards Mr. Knowl- 
ton on this occasion ? 


Question objected to. 


A. I entertain no malice. I am forgiving in spirit. I leave him 

to a higher power, who always assumes the right of revenge. 

478 Tam too conscientious to harbor revenge towards him or 

any one else, no matter what they may do. I am satisfied 

that, to those who are right, all things will come right in due time, 
and if I do not get ny rights here I hope to hereafter. 

Q. You formerly entertained a very high opinion of Mr. Knowl- 
ton, did you not? 

A. I entertained for him an opinion such as would be derived 
from the confidence brought about by business transactions. At 
that time I had no reason to believe that he was not what he pre- 
tended to be; now I have all reason to believe and I firmly believe 
that he is the lowest creature I ever laid my eyes upon, and I trust 
I will never see his like again. 


Adjourned to 2.30 p. m. 


Q. As we closed the examination this morning you seemed to 
manifest considerable feeling against Mr. Knowlton. When did you 
first form an unfavorable opinion of Mr. Knowlton ? 


ie be to as having been answered before, and as irrelevant. 


. The opinion of the opposite attorney is wholly out of place as 
ad my forming an unfavorable opinion recently or having any 
malice. My opinion of Knowlton commenced with his proceedings 
against me and his suit for $175, he bringing suit several days be- 
fore the amount was due. | have no malice, and, as to my opinion 

of him, it is below my conception to form an opinior as to 
479 whatheis. AsI have said before, he is the smallest crea- 

ture I have ever laid my eyes upon, and a gentleman who 
‘would know the contents of what he has written of me I can scarcely 
believe would ever recognize him, knowing me as one who has en- 
deavored to do right under all circumstances, and I defy him and 
all he knows to prove the contrary. 

Q. Question repeated. | 

A. I gave you my answer. I formed it when he first brought the 
charge of fraud, which -as unfounded in every sense of the word, 
except in his own corrupt brain. 

Q. Mr. Knowlton has introduced in evidence in this case a letter 
which you wrote him in October last. Do you remember writing 
the letter ? 

A. In October the only letter I can recollect is one I wrote to him 
in answer to one he had written from Young’s Hotel, in the city of 
Boston, a place which I am informed he did not stop at, but where 
he went to secure his paper and make believe that he lived there 
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I believed said letter informed him that I had found the deeds 
which I supposed were burned accidently by a German servant I 
had employed. I told him further that I bad secured the writing 
desk I had sought for. I told him further he made no reference to 
the property that he had purchased or the deeds of trust thereon. 
If I remember correctly, these statements I have just. made were 
part of the contents of the letter. The remainder I do not recall, 
except that I told him that I was anxious for his return. I 
480 did not state why I was anxious, but my anxiety was to show 
him the discrepancies I discovered in the building incon- 
sistent with the statements that he had made. I believe in said let- 
ter the words I expressed are some such words expressing the same 
will be found. 
Q. At that time you had not formed an unfavorable opinion of 
Mr. Knowlton, had you? 


(Objected to.) 


A. I had not formed as unfavorable an opinion as I did more re- 
cently, but I had come to the conclusion that he lacked principle, 
and that truth was foreign to his nature. 

Q. Upon what did you found that conclusion ? 

A. From the fact that he had told me that No. 18 was a substan- 
tial building; that he built it, and it was perfect in every sense of 
the word. He told me it was worth $8,000. He further told me 
that the other two houses ought to bring $40 apiece rent each 
month. He told me that No. 18 would bring in over $100 a month. 
He told me the tenants were well-paying and very nice people. He 
afterwards told me they did not pay him, the rent was due, and I 
would have trouble with them. 

@. What was the matter with No. 18? 

A. No. 18 is simply, in every sense of the word, what gentlemen 
term a“ botch,” although the gentleman who testified here yesterday 

testified to the value, I believe, being somewhere in the neigh- 
481 _ borhood of $3,200. I have talked with those who know (ob- 

jected to), who say that it is not worth any such amount. I 
am satisfied from my own observation, from the amount [ have 
expended upon it to make it appear habitable, that it is not, in every 
sense of the word, a safe building, and any architect will form an 
understanding who will examine the same will not contradict my 
statement. 

@. What was the matter with No. 18? 

A. The matter was what I have stated. He stated it was per- 
fectly built, perfectly finished, something that was wholly false. If 
the tenants had not paid him it was because they discovered dis- 
crepancies in regard to the finish of the same, which he had prom- 
ised. I never had any trouble with them in, the collecting of rents, 
and collected every dollar due me from the day | took possession 
until this day—even the amount that was put into the U.S. court 
and ordered back to me by Judge Blodgett. 

Q. What he told you in regard to the tenants was true, was it 


not ? 
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A. It was not true. It was true in the sense that they did not 
pay, but it was not true that the house was perfect, as he had agreed 
to make it for them. 

Q. Question repeated. 

A. It was not. 

Q. Why not? 

A. It was not true in the sense that he expressed it tome. It 
was true in the sense that the money was due, and that they had 

not paid it. Iam satisfied the tenants were such people as 
482 would pay any one that done as they had agreed to. I have 

always endeavored to doas I have agreed to, and they have 
paid me. 

Q. I thought you claimed that he made some misrepresentations 
as to the character of the tenants who occupied the building. 

A. He made no representation as to the character; he made rep- 
resentations in regard to their being deficient in paying the rent 
when it was due, and claimed they were not desirable tenants. to 
have, because of their nof-compliance with the lease drawn between 
both parties. 

(. He made no representations of this kind before you closed the 
trade with him, did he? 

A. He did not. Everything was allright and beautiful, and that 
[ would derive a nice income from the said property and have no 
trouble in collecting my rents. It was only on his return from Bos- 
ton that he made the statemnent to me. I would have nothing more 
to do with one who would change his mind so easily. 

Q. Then the representations that were made before closing the 
sale to you, as to the tenants who occupied the building, have proved 
exactly true, have .they not? 


Objected to as having been answered before. 


A. In the sense I have spoken of; in the other sense, they have 


Q. In what sense have they ? . 
A. In the sense the rent was due and they did not pay it. On the 
other hand, that he was deficient in completing the house as 
483 he had agreed to, and that was the cause of their not paying. 
They have paid me and I still retain the utmost kindness 
towards them, as they do for me. 
Q. The representations which Knowlton made to you before clos- 
ing the trade, as to the tenants who occupied the buildings here in 
Chicago, have proved exactly true, have they not 


Objected to as having been answered before. 


A. As far as I am concerned, they have always paid me the 
rent. 

Q. I did not ask that question. 

A. On the other hand, in regard to the building, his statements 
are strictly, and I have ever found them entirely, untrue. 

Q. Did you not examine the buildings before making the ex- 
change? 


29—380 


Ma intl: Ea te, POR i SR CR Nh OME RB OEM ee 
* an Bid Der) % J ee * Pett Hag Ae 
na raat hott ih RR Bo ba ett ae st - 


. ram eee eine i bg ln aie meee rae siatoaly i a a ee Soe ce a oA A RE “ a= " z 
5 , i aera « ie Mt AP eo? es at gg VANS tan Se? teeth ci ™ ne ben os e a elemiy. cw 9 i 
AAEM UA AIL IE 6, a a ag T i LT ERIS OR. AMET RET ae BIS Gi gh OE WARE SBR ER MSG ATE PANE, oats i <r oom s aT 
= w f PRLS : - £ = = o 
eG TBE SLE nei sala ; 
vows on hs ng ee iy Se REL ‘i 7 ‘ ; . 
=k Se Rg ns x Be 5 . oo = we ° . 


a 
te A 


eae 


2 


Le ig Og a NA 2 
Ss cae ee 


226 LOUIS B. SHIELDS, ADM’R, &C., VS. 


A. Superficially, I did. 

Q. Why superficially? 

A. Because I was not competent, and supposed at the time all he 
told me was true. I thought he was a man that would tell the 
truth. I have not been in the habit of meeting with one who acted 
so strictly false as I discovered him to be. I was not in the habit 
of dealing with people who had not spoken the truth, to my knowl- 
edge—a fact which has cost me a lesson which I never will forget; 
he, Knowlton, the one that I have found deficient in every sense of 
the word in principle. 

@. What principle do you refer to? 

A. I refer to the principle of recognizing him when I first 
484 met him asa gentleman and found him wanting. I found 
him wanting in what he then seemed to be. 

Q. What did he seem then to be? 

A. He seemed and appeared to act like an honest man. When I 
found to the contrary | told him I wanted nothing more to do with 
him. He answered back he was sorry that I had such unpleasant 
feelings and hoped I would change my mind; but further experi- 
ence has taught me that he is worse than I ever supposed a man 
could be. 

Q. You then entertain feelings of malice against Knowlton ? 


Objected to—first, because the answer is sought for another pur- 
pose, foreign to this controversy; second, it is not proper cross- 
examination; third, if they regard the witness as their own now, 
and so ask the question, it is leading; and, fourth, it is entirely 
irrelevant, immaterial, and foreign to the issues. 


A. Not in the Icast. I do not think it worth my while. I have 
no malice against a human being; I do not care to have. Life is 
too short at most to entertain any such feelings towards a man or 
woman. 

Q. What was the matter with No. 20, if anything? 

A. No. 20; I do not believe I have claimed there was anything 
the matter at that particular time; but the present tenant, Mr. Lins- 
_ley, has informed me that the walls have been very much deranged 

by the building No. 18, and that he cautioned Knowlton at 
485 _ the time that it would make his house unsafe to join it to an 

18-inch house, and he expected from time to time that the 
house would tumble down during the building. I bave also had to 
put in new sewer pipe outside of the house, the pipe there being 
entirely worn out and bursting through. At No. 22 I have had to 
do the same. 

@. How about 22? 

A. The sewerage was out of order and the pipes had given out 
and I had to put them in order. 

Q. In making the exchange with Knowlton how did you arrive 
at the comparative value between the 27 lots in Boston and the Win- 
throp Place property ? 

A. I did not arrive at the comparative value. I had arrived ata 
conclusion because of the statements expressed by Knowlton and his 
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desire to make the exchange, and his promise made on the 24th, 
when he brought to me the letter from Knight. Whether I read 
that letter I cannot recollect, but I do remember that he made the 
remark that he could keep the old mortgage alive and make it about 
an equal exchange; that was the criterion for me to go by after- 
wards ; and in further debate of the matter I had forgotten that he 
had loaned me $500 at the time Knight’s letter was introduced, but 
he recalled it to my mind and made it appear, with $1,500 on my side 
and $1,800 on his side, there would be a difference of $300 in his 

favor, and on that suggestion we acted. We debated on the 
486 2d of September, to my knowledge, and I am satisfied we did 

on the 4th of September, and concluded to close the arrange- 
ment on the 7th, and it was concluded on the 8th. 

Q. How did you arrive at the value of the Boston property as com- 
pared with this property here? 

A. I placed no value on the Boston property, notwithstanding he 
asked me what I thought it was worth. 1 informed him I was in- 
competent and could place no figures on it. He asked me if I 
thought it would bring $12,000. I told him that I felt incompetent 
to place any figures on it, and I couldn’t say what it was worth. 

. Your idea in regard to the Boston property was that its value 
at that time was wholly prospective, was it not? 

Objected to as having been inquired into already. 


A. My idea of the Boston property at that time was not only 
prospective, but I realized fully what I had paid for it, in every sense 
of the word. The property cost me nothing at the time, my taxes 
having been abated through friends. It was only my position and 
the maintenance of my children that prompted me to make the at- 
tempt to mortgage or sell, and, finally, at Knowlton’s suggestion, to 
exchange. 

Q. You told Knowlton, did you not, from the outseté that the 

Boston property had only a prospective value? 
457 A. While I may have told him that it had a pragpective 
value I gave him no criterion as to its value except that which 
I knew and which I have already stated in my previous answer, 
and that is in regard to the information derived at the time I made 
the purchase. 

(. You communicated that information to him, did you not? 

A. In the course of the conversation, and at his request, I com- 
municated to him what he asked for. I cannot recollectan inéstance 
when I forced any information. He came to me; I never went to 
him; I never expected him. He called on me after the 24th. I 
had supposed the matter close- after he received Knight’s letter. I 
never expected to see him again; never said to him I desired to see 
him, and had fully made up my mind the exchange was dropped 
until he resumed it in all its old force. | 

Q. When were negotiations opened after this? 

A. 1 cannot exactly state the date, but believe it might have been 
the 30th or the 3lst day of August. I know the date we debated 
the matter, as near as I can consciously state, was the 2d day of Sep- 
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tember. The day was Saturday, and I was busy preparing my little 
girls for school. I told him he might call on Monday, and it was 
understood he would call and we would talk the matter over, which 
he did on Monday. I acted on his suggestion; told him I should 
pay off $200 in Boston, and on no conditions would I make the ex- 
change unless my obligations were discharged ; to which he 
488 _ said he would decide fully by the following Thursday. He 
came and said he was prepared to make the exchange, and 
had made up his mind it was best for both parties, the contract 
being signed on the following day. 
Q. All these obligations of yours in Boston have been paid off by 
or through Mr. Knowlton, have they not ? 


Objected to. 


A. They have not been paid off by Knowlton. He has paid them 
only in part. He has paid my attorney $100. The settlement with 
Blaisdell amounted to $60, more or less, and there is still a de- 
ficiency due me of $40. Mr. Cottrell’s bill was more than $100, and 
charged until the commencement of this present suit, and I have 
paid him $35, or within $5.00 of the amount I believe Knowlton 
should have paid, and which, | am informed and believe, he has 
not paid, said amount being still due to me. 

Q. How much money was Mr. Knowlton to pay in this exchange? 


Objected to, the contract which has been introduced by the com- 
plainant showing that fact. 


A. Mr. Knowlton was to pay $1,000, provided it took that amount 
to pay Mr. Blaisdell and my attorney and the mortgage, the mort- 
gage being $800. With ny attorney’s bill and Mr. Blaisdell covered 
the $200 Knowlton was to pay. If,on the other hand, there was 
any sum left after paying my attorney and Blaisdell it was to go to- 
wards paying the taxes of that year on the Clarendon Hills property. 

Q. The taxes have been paid, have they not? 


489 Objected to. 


A. Ido not know. I have not made any inquiries in regard to 
. Mr. Knowlton’s connection with said property, outside of my interest 
in said mortgage of $800, until I knew it was satisfied; it was dis- 
charged as I desired it to be. 

Q. The mortgage has been discharged and paid, has it ? 

A. I believe it has. My attorney informs me it has. He found 
it was assigned from Fales to Bamford and discharged by Bamford. 
The money paid by Charles J. Page which he claimed to have re- 
ceived from Chicago. 

Q. How much money was paid on that mortgage ? 

A. The mortgage itself was $800. I suppose that $800 was paid. 
I don’t know the conditions of the discharge of the mortgage. 

Q. There was some back interest, was there not? | 

A. Only a very little. I don’t remember what the figures were, 
and would have to write to Mr. Bamford to ascertain. 


Q. Then he paid Cottrell $100, did he? 
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A. I derived that knowledge from Mr. Cottrell that he did receive 
$100 from Knowlton. 

Q. Then you wrote to Knowlton not to pay Mr. Cottrell any more 
money, did you not? 

A. I don’t know. I wrote him not to pay any more money. I 
don’t remember what I wrote. I remember of his asking me in 
some such words if it was right to pay Cottrell; and, to prove to 
him everything was all right, | believe I wrote him and stated I 

would send to my attorney for his bill, and when he returned 
490 to Chicago he could adjust the matter through me, and if 

there was anything left over from his bill and Blaisdell he 
could retain it. I believe the letter will prove these very words. 
That was my meaning when I wrote such a letter. 

Q. You don’t deny you instructed Knowlton not to pay Cottrell 
any more money, do you. 


Objected to. 


A. In his letter to me Mr. Knowlton intimated something in re- 
gard to the excessive charges of Mr. Cottrell. I did not know Mr. 
Cottrell’s bill in detail at that time. I wrote Mr. Knowlton I would 
send for. the bill, and when he returned to Chicago he could pay the 
money to meorsend it direct from here. I told him I did not wish 
him to say anything to my attorney, for the reason I did not wish 
to hurt his feelings and desired to please both gentlemen and carry 
everything through honorably. 

Q. Were these instructions in writing or verbally to Mr. Knowl- 
ton ? 

A. They were in writing, if I remember correctly. The letter was 
in answer to one | spoke of written by him on paper of Young’s 
Hotel. 

Q. Were you there when Knowlton wrote the letter ? 

A. I was not. I was in the city of Chicago. 

Q. Then what you have testified to about the paper and the 
writing from Young’s letter is drawn from your imagination, is it 
not? 

A. Not particularly drawn from my imagination. I had 
491 inquiries instituted to ascertain if he had been there and 
discovered—or they stated there was no such name on the 
register. I have also discovered that he has written from Young’s 
Hotel since then, and stated to gentlemen friends he was stopping 
there, when I discovered the second day after there was no such 
person registered at the house, yet I know he wrote on the 4th of 
last September on paper headed “ Young’s Hotel,” and the envelope 
the same. 

Q. You don’t know these facts of your own knowledge, do you? 

A. I know the facts of my own knowledge as far as last Septem- 
ber is concerned. Ascertaining that such a letter was written, I 
went there — if such a person stopped there. The answer to my 
inquiry was in the negative. 

(). Would it not be possible that Mr. Knowlton might have stopped 
at Young’s Hotel and not registered his name there? | 
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A. I don’t know anything about that. I think the custom of the 
hotel is that all guests must register, as it is considered a first-class 
hotel. 

Q. Do you not know it is one of the largest eating-houses in the 
city of Boston, and that ,°; of the people that stop there do not reg- 
ister their names? 

A. I don’t know anything about it further than my supposition, 
and the custom of such places is to register names. 

Q. Then you are satisfied with the uncertainty—that you know 

nothing about what you have testified to about the hotel ? 
492 A. I know nothing further than what I have testified to— 

that I have lived in and away from Boston for many years, 
and I have always believed Young’s Hotel to be a first-class house 
and run consistent ‘with anything but what was ambiguous. If 
there is anything to the contrary it is outside of my knowledge. I 
am not supposed to know how hotels are run. 

Q. Did you ever stop at Young’s Hotel ? 

A. No, sir. 

Q. Did you ever dine there? 

A. No, sir; I never dined there. 

Q. Ever take a meal in the restaurant there? 

A. No, sir. 

Q. Have you ever been in the hotel ? 

A. I have been in the hotel to visit a lady friend many years ago, 
who was simply there to see her husband, who had stopped there, 
as it was not then the custom to receive lady boarders in the house. 

Q. Did you make inquiries concerning Knowlton at Young's 
Hotel yourself? 

A. I made the inquiries last September as to his stopping there. 
I made said inquiries personally. I attended entirely to my own 
affairs, and had no possible assistance, and employed no one else 
outside of my attorney. 

Q. Then you were at Young’s Hotel in September last ? 

A. I wasat Young’s Hotel,in the office, on the first floor, where the 
office is? 

Q. Did you register your name or cause it to be registered ? 

A. I did not. I simply called to make inquiry about Mr. 
493 Knowlton being there—to ascertain if he had stopped there 
at the time he wrote the letter I had received. 

Q. What led you to suppose he was stopping at Young’s Hotel 
when you received the letter? 

A. The fact that the letter was written from there and on the paper 
printed for the use of the hotel. When you say what led me to 

suppose, | never supposed he was stopping there, but I wanted to 
satisfy myself whether he was or not. 

Q. What difference did it make to you whether he stopped at 
Young’s Hotel or the United States Hotel ? 

A. Because a gentleman friend informed him he stated to him he 
was going to Young’s Hotel, where he was stopping. I told the 
gentleman I never believed he was stopping there, and I would sat- 
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isfy myself by going there to inquire, because I would like to know 
if he really hed to me. 

@. You were anxious to find Knowlton in the city of Boston in 
September last ? 

A. I was not anxious to find him; there was no occasion for 
anxiety, inasmuch as he was before me every day in Mr. Stetson’s 
office ; there was no occasion for my searching for him. I wished 
to know whether he was stating the truth, and I satisfied myself. 

Q. Do you know anything about it of your own knowledge, ex- 
cept what somebody has told you ? 

A. I know nothing of my own knowledge, so far as seeing him 
there; I only know I go by the knowledge that is usually ex- 

tended to those who apply for such information. 
494 Q. You know nothing about it of your own knowledge? 
A. I do not, outside of the fact I made the inquiry and the 
reply was “ No.” 

Q. Did you interpose any objection to Knowlton’s being present 
at the examination in Boston ? 

A. | didn’t interpose any objection, though I was sorely tried to 
keep his counsel from prompting the witness by gestures and dem- 
onstrations, by promptings being made by Knowlton openly, 
Knowlton manifesting the keenest interest in everything that ap- 
peared favorable for the complainant, and I have seen him thor- 
oroughly displeased, and manifest his displeasure by striking his 
feet on the floor and his hand on the table, when evidence was ren- 
dered in my behalf. 

(). You were not pleased with Mr. Knowlton’s presence on that 
occasion ¢ 

A. It didn’t make any difference to me whether Knowlton was 
present or absent. I had as many witnesses as would consume the 
time, at the rate they took evidence, until next Christmas. I had 43 
prepared to call and only examined 16, as my attorney said that a 
further number would be superfluous. 

@. Do you remember of telling me in Boston, about a month 
prior to this, that you proposed to see she—that was Mrs. Knowlton 
formerly—in New York? Did you see her? 

Objected to. 


A. I did. I stated I proposed to see her, and I saw her, or one 
that represented herself to be Mrs. Knowlton, and from the 
495 fact that she explained many things to me I am satisfied, ac- 
cording to my own conception, that she is Mrs. Knowlton 
and the mother of a young boy who is now in the city of Chicago, I 
believe, in a hotel on Wabash Ave., and the former wife of the 
Knowlton who has brought suit against me in this matter. 
Q. Then you took considerable interest in Mr. Knowlton’s do- 
mestic matters, did you not? 
A. Not any in his domestic matters, for I am not acquainted with 
them. According to his own statement, when I first met him, he 
had been a widower 13 years. It is only later on that I discovered 
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that he had a wife, and only then through my attorney and the ex- 
amination he made in regard to the title. 

Q. How did you learn of the former Mrs. Knowlton’s wherea- 
bouts? 


Objected to. 


A. I heard of it through a gentleman who was then stopping in 
New York, when I made inquiries as to her whereabouts. I wrote 
him and he wrote me and sent me her address. 

Q. Have you that letter that you received from him ? 

A. I do not know that I have, and I do not know that I have not. 
I received numerous letters, and it is possible 1 may have de- 
stroyed it. 

Q. W ” you please produce it at the next adjournment? 

If I have such a letter I shall be willing to produce it. 
496 Q. Entertaining, as you did then, such feelings of malice 
or contempt against Mr. Knowlton, why did you go out of 

your way to find said Mrs. Knowlton ? 


Objected to. 


A. When the opposite attorney states and takes upon himself to 
say that I entertain malice I say he says that which is strictly false. 
Believing that Mr. and Mrs. Knowlton were separated for good, my 
interests were wholly in regard to Mrs. Knowlton and had nothing 
to do with him. I never made an inquiry of her to assist me in 
this case, and would not take such dishonorable measures, no mat- 
ter how hard I should need evidence. What I sought was that 
which pertained to herself and to her own desires, and had not any- 
thing to do with Mr. Knowlton. 

Q. Did you not tell me in the city of Boston that you sought her 
for the purpose of gaining information for the suit? 

A. I did not. I did not say to you'anything further than | ex- 
pected to go to New York and see Mrs. Knowlton, and when you 
intimate anything of the kind it is purely false. There was no oc- 
casion for my going to Mrs. Knowlton or any one for assistance in 
this case. In the city of Boston, where everything pertains to the 
case, I can procure all that is necessary or will be allowed to vindi- 
cate me in this case, and I now propose, if .’ou desire information, I 

will furnish it to any extent if you ‘vill pay the bills. 
497 Q. Were not your own domestic matters and Mr. Knowl- 
ton’s domestic matters the subject of conversation between 
you and him frequently here in the city of Chicago before you and 
he consummated the contract for an exchange of property ? 

A. I am not in the habit of discussing my domestic affairs with 
comparative strangers. I never made my domestic affairs the topic 
of entertainment for Mr. Knowlton. I never considered that he 
was worthy of confidence. If I wished to make confidants of my 
domestic matters, which I hold sacred, I can find those that I have 
known for many years who would sympathize with me, without 
putting myself out and forcing my troubles on a comparative 
stranger. 
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Q. Did he not tell you in some one of those interviews concern- 
ing which you have testified that he had had considerable trouble, 
which had led up to a divorce between himself and a former wife? 

A. He never made an allusion to a divorce between himself and 
wife and never alluded or intimated that he had a wife in exist- 
ence, and I never knew anything to the contrary until informed by 
my attorney. I was very much surprised on receiving the informa- 
tion, as [ had supposed Mr. Knowlton’s wife to have been dead for 
13 years. I have known others who told me that he made the 
same statement to them—that his wife was dead and that he was a 

widower. 
498 Q. Did you not tell him that you had had difficulty with 
your husband, and that you had to get a divorce? 

A. Having had no difficulty with my husband, I could not have 
said anything of the kind. I might have stated to him, in the 
course of conversation in regard to the exchange of real estate, that 
I had received a divorce consistent with the laws of Massachusetts, 
and that I had received full title to my property independent of 
Mr. Hanbury. As to the cause that led to the divorce or anything 
pertaining thereto, I then, as now, consider the matter too sacred 
for such ears as his or those I know much better. 

Q. Your counsel did not hesitate, at your suggestion, to interro- 
gate Mr. Knowlton in that regard when he was upon the stand in 
this case, did he not? 

A. I do not recollect whether he interrogated him or not. I do 
not recall the evidence then rendered. 

Q. Were you present when Knowlton was examined in regard to 
his domestic matters by Mr. Rorke, Senior? 

A. I was present, but, unfortunately, I am very hard of hearing, 
and did not éatch all that was said, and have never read the evi- 
dence over from that day to this. 

Q. You state in your direct examination that the first time you 

met Mr. Knowlton was at the corner of State and Madison, 
499 inthe city of Chicago, and that you went with him to Mr. 

Strauss’ office, on the West Side. Why did you go with Mr. 
Knowlton at that time to Mr. Strauss’ stere ? 

Objected to, the witness having been examined in relation to the 
matter already. 

A. Because Mr. Strauss’s store was the only place where I was 
well acquainted to meet a stranger or converse with him, and be- 
cause Mr. Strauss was a gentleman who had been kind enough to 
loan me monev that I then desired to pay back, because I wished 
him to see that the obligation was my first consideration, and that 
I wished to do what was strictly right. : 

Q. Was it not because you wanted him to go there to see the dia- 
monds on which you proposed to make a loan? 

A. I could have had him come to my house and see the dia- 
monds, but being advised by those who’had my interest at stake 
that it was not safe to answer letters of those you did not know, as 
in such correspondence sometimes we are apt to answer parties who 
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are desiring to ascertain where you reside and afterwards burglarize 
the house for any valuables you might possess, | went on that ac- 
count to have hini examine the diamonds at No. 58 West Madison 
St., and because Mr. Strauss was a man I was obligated to and I de- 
sired to satisfy him I was going to do what was right. 

Q. If you had the diamonds on at that time couldn’t vou have 
shown them to him without taking him over to the West 

Side? 
500 A. It would have been out of place. It was not a proper 
place to exhibit anything of the kind on the street. Going 
over to the West Side admitted of more privacy, and all the parties 
interested could meet. 

Q. Do you mean to say that Mr. Strauss let you have $200 on 
those diamonds, and without the retainment of the $200 he returned 
the diamonds into your possession ? 

A. I mean to say just exactly that he returned the diamonds, and 
I had them on when I met Mr. Knowlton. 

Q. Did you write to Mr. Knowlton that you would have the dia- 
monds on? 

A. I did not. 

Q. What did you write to Knowlton you would. have on? 


Objected to, as counsel has the original letter. 


A. I cannot recall. 
Q. Do you remember that fact as well as you do any other fact 
you have testified to concerning that interview ? 


Objected to. 


A. Whatever I remember correctly I give exactly as I remember. 
I conceal nothing, desire to conceal nothing, and I wish to state I 
have nothing to conceal. 

Q. Did you take the diamonds away from ‘Strauss’s store that 
night? 

A. I did. 

Q. Do you remember of Mr. Charles J. Shields calling at 

501 Mr. Straus’ store with Knowlton to look at those diamonds? 


Objected to. | 7 


A. I remember his calling on the 29th day of June, in the fore- 
noon, and I was led to believe by Knowlton that he desired Mr. 
Shields to call and examine the diamonds before he would loan the 
money. 

@. Who had the diamonds when Mr. Shields ealled there? 

A. My having placed the diamonds in the case on that morning, 
I cannot recall whether thev were laying on the desk when we called 
there or whether they were in my hands or in the hands of Mr. 
Knowlton; I only know I took them, but who held them when he 
called I don’t remember. 

Q. Mr. a-penesniy states in his examination,in Boston, in this case, 
that he had your 27 lots there in his hands for sale and for the pay- 
ment of taxes for about 3 vears, as your agent; is not that true? 
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Objected to on the ground the examination must be produced to 
show that he said that. 


A. He may have supposed that he acted as agent because he had 
charge of the disposition of the grass and the payment of the interest 
on the mortgage. As far as I am individually concerned, I never 
have said otherwise than I stated to Mr. Bamford to make disposi- 
tion of the property and only if he could get a good price for it to 

inform me and I would give him my idea in regard to it. I 
002 never gave him a price he could sell it for since then or now. 
Q. Who had the mortgage upon the furniture at 281 Mich- 

igan Ave. ? 


Objected to as immaterial and not proper‘ cross-examination. 


A. Mr. Strauss, 58 & 60 West Madison St. 
(. Was that mortgage given by you? 
A. It was given by Mrs. Gardner; not by me. 

(). Who is Mrs. Gardner? 

A. She was the lady who kept the house at the time I purchased. 
I don’t know where she is now. I have never seen her since the 
summer of 1881. I believe she is somewhere in California. 

Q. You purchased the house of her, did you not? 

A. I didn’t purchase the house; I purchased the contents. 

(). And the lease ? 

A. I did not purchase the lease. 

(). You assumed the lease? 

A. I got a lease for myself from the date I took the house. 

Q. How long prior to your meeting Knowlton had you lived at 
281 Michigan Ave.? 

A. I had lived there from the Ist of April, 1881, until June 28, 
1882, when I first met Mr. Knowlton—a period of fifteen months. 

Q. Do you know a gentleman by the name of Loring? 

A. I know several Lorings. 

Q. When you first went to 281 Michigan Ave. was theré a gentle- 
man there from Boston by the name of Loring” 

A. There was. 

(). What was his full name ? 

A. John C. Loring. 
503 @. Where is he now? 
A. I do not know. 

Q. How long have you been acquainted with Mr. Loring? 

A. I have been acquainted with him possibly since 1878 or °9. 
Q. Is he not the gentleman who formerly owned the diamonds 
concerning which you have testified ? 

A. He may be the gentleman who formerly had the diamonds ; 
his wife was the owner of them while she lived. I believe they were 
given to her by her father. I don’t think the purchase was made by 
Mr. Loring. ow 

Q. You were in great need of money in June and July, 1882, 
were you not? | 
Objected to as having been gone over before. 
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A. Not specially in need of money in July, 1882, but to make 
matters more easy in sending my little girls to school and make the 
usual preliminaries, | needed some money. I could have procured 
all I desired for them on my credit, without a question, but I pre- 
ferred to arrange matters in my own way. 

Q. With whom did you have credit? 

A. I have credit with Willoughby & Hills, in the city, where you 
will find it stands all right. I have credit at Charles Gossage Co.’s, 
where I have had it since I have been in Chicago. I have paid my 
bills when it was most convenient. I have had credit for years in 
the city of Boston, and paid my bills possibly twice a year—tie 

years I travelled. My disposition to pay when I can best 
504 afford has never been questioned, and I do not think it is 

now. I have ever paid my bills to the extent of my ability 
and when most convenient, and, take it on the whole, I have 
not been short of money more than others who are differently cir- 
cumstanced and think themselves better able to have — just when 
they need it. 

Q. Who do you refer to? 

A. I take the majority of people. Many people — have known 
had to borrow and were very well circumstanced. That has been 
my case. When I borrowed this money Mr. Strauss informed me 
had he known I would have to raise money on diamonds he would 
have accom-odated me. I will state, on that date I sold the house 
281 Michigan Ave., he said he would trust me to the extent of 
$20,000. 

Q. How did you expect to pay Mr. Knowlton when you borrowed 
the $400? 


Objected to as immaterial. 


A. I expected to sell the contents of my house or go East and 
raise money by mortgage, or sell a portion of the property. 

Q. What property do you refer to? 

A. I refer to the property at Clarendon Hills. 

Q. Did you not know at that time that you could not sell that 


‘property for any reasonable price ? 


A. I did not know myself by my own knowledge, nor had I 
known for some years before. The only knowledge that I derived 
in regard to it was prior to my leaving Boston in 1881, and only 

through some source which I do not now remember. I was 
505 obliged to keep the property and it would pay me very hand- - 

somely in the course of time. My attorney, at the same time, 
advised me to keep the property under all circumstances, as he has 
advised me ever since. I do not believe there is one who is more 
thoroughly concerned in my welfare than Mr. Cottrell, in Boston. 

Q. With this advice, and knowing that you could not sell this 
property, why did you propose to sell a portion of it at that time? 

A. I did not propose to positively sell a portion. I only said in 
case I could not sell the contents of 281 I would either mortgage or 
sell a portion. I did not know whether it would sell for a good or 
bad price. I only know that I did not make any attempt to sell the 
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property except on one occasion. That occasion has already been 
discussed. 

Q. Then you told Mr. Knowlton in order to pay him you must 
either sell your house or sell a portion of this property or raise 
money upon the property, did you not? 

A. I did not tell him [ must. I used no such words. I told him 
that I expected to sell the contents of my house, or that I would go 
East and raise a mortgage or sell’ a portion of said property, mean- 
ing the Clarendon Hills property. 

Q. Is it not a fact that the letters which he wrote to Boston were 
concerning the sale or mortgage of this property ? 

A. I do not know further than the affidavits made by Knight and 

Bamford and the reading of those letters, which I do not now 
506 recall. The contents of it proved to me, with the little concep- 

tion that I possessed, that Mr. Knowlton exercised the greatest 
shrewdness to draw out the value of said property by claiming, to 
the best of my belief, in one of those letters that he was owner or 
some such words, meaning asking what it could be mortgaged for 
or sold for. 

Q. Those letters are in the possession of your letters. Will you 
please examine those carefully and to-morrow morning when you 
come here state whether you adhere to your statement which you 
have just made? 


Adjourned to 11 o'clock a. m., to-morrow. 


Parties met, pursuant to adjournment, at 11 a. m., October 25th, 
and the cross-examination of the witness was resumed as follows: 


Q. On the 29th day of July, 1882, you state that you owed Mr. 
Knowlton the interest on $400, and, if I mistake not, he called to 
collect the interest on that day; am I correct ? 

A. On or about the 29th of July, 1882, is what I think I stated. 
Mr. Knowlton called on me in regard to the interest, which savas not 
due, but would have been due in case I should have been able to 
pay it at the end of 60 days and not before. 

Q. At that time that you asked him for an additional loan of 
$100? 

A. Not at that particular date. I did not ask him for the loan on 

that day. I spoke to him that I might require such a loan, 
507 and asked him if he could make it convenient to let me have it, 
to which he replied he would consider the matter. 

Q. Had you prior to that time or did you on that occasion tell 
him you owned this real estate in Boston ? 

A. No, sir; I made no reference to it prior to that, positively; at 
that time I cannot state whether I did or not. 

Q. When was the first time you mentioned to him you owned this 
real estate in Boston ? 

A. I know I mentioned it on the 9th of August, and may have 
done so on the previous occasion. 

Q. What circumstances, as near as you can now remember, called 
out the information from you to him that you were possessed of this 
property ? 
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Objected to as having been gone over before. 


A. He called to know if I could pay the interest to that date. I 
told him that I was not prepared. pe told him that I should be 
by the time the money was due by disposing of the contents of my 
house or raising the mortgage on some of the property I owned East 
or disposing of a portion of the same. That is what drew it out. 

Q. Were the deeds produced at that time ? 

A. Not at this time. They were produced on that day, but now, 
when I uttered these words, they were produced, at his request, 
later on. 

Q. Was anything said on that occasion about an exchange of 
property between you and him ? 

A. Only that which was proposed by Mr. Knowlton. 


Objected to. 


508 Q. Please state what Mr. Knowlton said when you told him 
you proposed to sell your Eastern property or mortgage it to 
pay him in reference to an additional Ican. 


Objected to as before. 


A. I do not recollect there was any reference made on that day to 
an additional loan, and I do not recollect any circumstances con- 
nected with it, except what I have stated. I know Knowlton asked 
me what my property consisted of and I explained. | 

Q. What did you say when you explained ? 

A. What I have stated already repeatedly, that it was unimproved, 
in a new portion of the city of Boston—Clarendon Hills—and I told 
him it was unproductive. 

Q. State the exact language; state what he said and what you 
said. 

A. What he said and what'I said is what I have stated. 

Q- I want the exact language. 


Objected to as before. 


A. He asked me how I would like to exchange it for improved 
Chicago property. I answered it would suit me best of all things if 
I could get a fair value for my property. 

Q. What was Mr. Knowlton’s exact language when he asked you 
to produce the deeds? 


Objected to. 


Q. State as near as you can. 
A. Mrs. Hanbury, have you the abstract of your property or the 
deeds or the map? To which [| answered, to-the best of my 
509 recollection, that I had the deeds and there were mementoes, 
but I did not believe 1 had them there. I produced the deeds, 
at his request, when he asked me. 
Q. You were at this time asking him for an additional loan of 
$100 ? 
A. I do not recollect. I asked for a loan on that particular 
date. I have never said or stated the particular date I asked for the 
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hundred dollars, inasmuch as my memory is at fault and I have 
not the notes, which were burned with a number of other papers. 

(. As near as you can remember, what was the date these deeds 
were produced? 


Objected to as before. 


A. The first day I produced the deeds was on the 9th, the second 
on the 10th, when he took them with him and retained them with 
him or elsewhere until the 15th, when he returned them to me, as 
it was agreed at the time he took them. 

Q. When did you first learn that he was the owner of the Win- 
throp Place property ? 

A. On the 9th day of August. Iam positive I knew on that 
day, but cannot recall whether there was anything said before that. 
To the best of my knowledge it was August 9, 1882, the time when 
he proposed to make the exchange for property that belonged to him 
on Winthrop Place, on the West Side. On the 10th he called again 
and asked for the deeds and asked if I would object to his taking 
them, to which I replied, “No.” I asked him if his property was 

mortgaged, as I did not care to possess mortgaged property, 
510 as Iwas not in a position to pay interest on mortgages, to 
which he replied his property was free and clear. 


Objected to as not responsive. 


Q. When did you first learn that he was the owner of the Win- 
throp Place property ? 

A. lam positive on the 9th of August; but whether there was 
any conversation in regard to it before [ don’t remember. 

Q. On the 12th of August, 1882, Mr. Knowlton wrote two letters 
to Boston—one to R. Heber, Esq., and the other to S. R. Knight & 
Co. Since our adjournment last evening have you examined—Q. 
You are familiar with their contents, are you ? 

A. Iam. ° 

Q. Before those letters were written were you informed by Mr. 
Knowlton that he proposed to write to Boston in regard to the said 
property ? 

A. No, sir. 

. When did you first learn that he had written to Boston ?. 

A. Iam positive I learned on the 15th, and may have learned 
before. 

Q. How? 

A. From Mr. Knowlton. 

Q. What did he say when he told you he had written to Boston? 

A. I told him he ought to go East and see the property. 

Q. What did he say when he told you he had written to Boston? 

A. He told me that he had written to Boston in answer to my ask- 
ing if he had gone East or was going East. He told me that he 

had written to real estate men there, and, I believe, informed 

511 me he got the names of the paper; he did not state what 
yaper. 

Q. Did he tell you for what purpose he had written ? 
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A. He did not. 

Q. Why did you tell him that he ought to go to Boston and ex- 
amine this property ? 

A. Because he persisted in desiring me to go out and see his, to 
which I refused unless he went to Boston to see my property and 
satisfied himself in regard thereto. I refused to guand see his prop- 
erty until] he brought a letter to me and stated he had satisfied him- 
self in regard to my property East, and hoped I would no longer 
refrain from going to see his property; that day was the 2\st of 
August. I agreed to meet him on the next day and did and went 
to see his property. 

Answer objected to as not responsive. 


Q. Do you mean to say that with the claim of Mr. Strauss stand- 
ing over you, your indebtedness to Mr. Blaisdell, in Boston, the 
mortgage on the Boston property to Mrs. Cheever, which had been 
assigned to Mrs. Fales, the amount of money which you owed Mr. 
Knowlton, and the necessity for preparing your children for school 
that you asked Mr. Knowlton to take time and go to to Boston and 
examine this property and judge for himself? 

A. The mortgage that was due on my furniture to Mr. Strauss 
had nothing to do with this transaction ; it was to stand as long as 
I wished it, provided the installments were paid regularly. Under 

the other circumstances—what was due Mr. Knowlton and due 
512 in Boston on my property—I did advise Mr. Knowlton to go 

to Boston and examine the same and satisfy himself in re- 
gard thereto, not once, but many times. 

Q. Did you not tell Mr. Knowlton that you must do one of three 
things, either sell your house at 281 Michigan Ave. or sell a portion 
of this Boston property or obtain money thereon by mortgage, to 
meet your preselt necessities ? 

A. I never told) Mr. Knowlton I must do anything. I never 
used the word must to him. I never gave him any such definition 
of my circumstances. I did tell him, as I have stated many times 
before, that I intended to make a disposition of the contents of my 
house or the equity therein or a portion of my property in the city - 
of Boston or mortgage the same for my immediate use. I told him, 
further, if I sold the contents of my house there would. be no occa- 
sion for my raising money in the city of Boston on mortgage or by 
the sale of property. 

@. Do you know of any otner letters than these two which Mr. 
Knowlton wrote in the summer of 1882 regarding this property to 
any person or persons in the city of Boston or vicinity ? 

Objected to on the ground that it must be limited to some time 
between the 29th of July and the date of the articles of agreement. 

Let the question be so limited. 

A. I do not. 


Q. You know that Mr. Knowlton did not go to Boston, do you 
not, prior to making this exchange ? 
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A. I do not know anything about it. He had ample time 
513 togo; there was no hurry. I advised him to go. There 
was no reason why he should not go. 

(. Question repeated. 

A. I do not know anything about it. 

Q. Do you know where Mr. Knowlton obtained the deseription of 
the property contained in his letter of Aug. 12, 1882, to S. R. Knight 
& Co. ? 

A. I do not know where he got the description, but I do know he 
asked me for deeds to enlighten himself as to the deseription of the 
property. Said deeds I delivered to him on the 10th. He read 
them over apparently on the 9th. 

Q. You gave him those deeds for that purpose, did you not? 

A. At his request I did. 

Q. Those deeds formed the basis of all your subsequent negotia- 
tion between you and Mr. Knowlton concerning this Boston prop- 
erty, did they not? 


Objected to as not proper cross-examination. 


A. I don’t think they did. 

Q. Why not? 

A. Because, independent of the deed, he took pains to inform him- 
self, and stated he had satisfied himself by these inquiries he had 
made. He made no reference to the deeds after he returned them 
to me on the 15th until prior to his going to Boston, when he wanted 
me to give them to him. I could not find them; and then, again, 
about the 2d of December, | received a note written at the Grand 

Pacific Hotel, or on paper stamped with the hotel—the note 
514s received at 1328 Michigan Ave. It asked for the deeds. I 

wrote a letter where I knew he would receive it that I would 
have nothing to do with it; if he desired any such papers he would 
have to go to my attorneys, or words to that effect. 

Q. If these deeds did not form the basis of your negotiatéon how 
did Mr. Knowlton arrive at a description of what you call the Clar- 
endon Hills property ? 

Objected to on the ground that it is a legal proposition and not 
a matter of evidence. 


A. He may have arrived at a description from those deeds, but he 
did not rely upon it as to make a basis of it for the foundation of 
carrying out this exchange, from the fact that he wrote and informed 
himself, as he afterwards told me, fully and completely, and was per- 
fectly satisfied. Those deeds were never spoken of, and he took a 
copy of them, I afterwards saw, written on brown paper. He had 
that in his possession and there was no occasion to refer to the 
deeds. 

Q. I thought you said, in answer to the former question, that you 
had no knowledge of any other letters that Mr. Knowlton had written 
to Boston, pending these negotiations, than the two—one to Heber 
and the other to Knight & Co.—before referred to ? 
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A. I state the same now—that I do not know of any other letters 
but those two. 

Q. Then the information which Mr. Knowlton obtained from 
Boston was in answer to these two letters, was it not? 


Objected to as having been gone over before. 


515 A. I do not know the contents of Mr. Knowlton’s informa- 

tion. I only know that he told me he had received two an- 
swers to some of the letters that he had written to Boston. He may 
have been informed in a thousand ways that I know nothing about. 
I am stating that which Iknow. Inever refer tothat which I do not 
know. 

Q. Did Mr. Knowlton tell you, pending these negotiations, that he 
had not been to Boston; that he had not seen this property, and 
that he relied upon the information in regard to the situation, loca- 
cation, and value explicitly upon the statements which you had, 
pending such negotiations, made to him concerning the same? 


Objected to. 


A. He never said—never made any such statement to me, and, if 
says he did, he states that which I must place in the same category 
with any statements which he has made, which are thoroughly 
false. 

Q. Repeat the question and answer it yes or no. 


Objected to, as it has already been answered. 


A. He never made any such statement to me. 

Q. Did you not kuow, pending these negotiations and up to the 
time of the execution of the written contract on September 8, 1882, 
between you and him, that Knowlton had never seen this property 
in Boston at all? Please answer the question yes or no. 

A. If I am not allowed — to the best of my knowledge, in my own 
way,I decline to answer. I cannot answer it except in my own way. 
I did not know it. I wish to explain. 


516 Objected to by counsel for complainant. 


A. I did not know whether Mr. Knowlton had been to Boston or 
not; from then until the 28th I did not know. I gave him ample 
time, and, as I said before, told him to go, and supposed he had 
gone, and never pressed him as to whether he had or not. 

—. Then, when you told him on that occasion, as you say you did, 
as follows: “Mr. Knowlton, you know I never said one word that 
would induce you to make this exchange. You know I have told 
you that you cannot sell this property at Clarendon Hill now or in 
the near future” you did not know whether Mr. Knowlton had 
been to Boston or not? 

A. No, sir, except what I heard my attorney ask him,if he had 
seen the property, and he said no, but that he had satisfied himself 
in regard to the property. The question was put on the 8th of Sep- 
tember, at the time of the signing of the contract, and only then I 
learned that Mr. Knowlton had not been to Boston by the reply he 
made to my attorney. 
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Q. Then, you knew on that occasion that Mr. Knowlton had not 
been to Boston, did you not? 

A. I only know from what he said; from my experience with bim 
I placed no reliance on what he said. 

Q. At that time? 

A. Now I do not. 

@. At that time? 

A. At that time I do not know whether I did or not. 

Q. What induced you to say to Mr. Knowlton on that 
occasion, “ You know I have told you you cannot sell such 
property for years to come?” 

A. I did not use any such expression. 

. What expression did you use ? 

A. I said I have never induced you, said a word to induce you, to 
make this exchange, and you know I have told you always that you 
could not get a reasonable price for it now. I wish you all the sue- 
cess In the world; to which he replied, Thank you, Mrs. Hanbury. 
[ have known that from the beginning, and will keep it for years, 
if necessary. | 

(. What induced you to say these words to Knowlton on that 
occasion ? 

A. Because, the matter being completed, | was extending courtesy 
and kindly greeting on the exchange and its completion. 

@. This must have been rather a wet blanket to Mr. Knowlton, 
must it not? 


Objected to as being obscure. 


A. I do not understand the expression. 

Q. Did you consider it courtesy and kindness to tell Mr. Knowl- 
ton that the property which you had transferred to him was such 
that he could not sell it for years to come? 

A. My statement at that time was but a repetition of what I stated 
from the beginning of the understanding in regard to the eXchange. 

Q. Question repeated. 

A. I considered it strictly kindly feeling, prompted by the best of 
motives. There was nothing underhanded in any of my dealings 

or-actsorsayings. I had no such intention, and, the property 
518 having cost me much more than it has cost him, I did not 
feel otherwise than that he ought to be perfectly satisfied. 

(. How much did the property cost you, as near as you can esti- 
mate it in dollars and cents? 


Objected to as having been gone into yesterday. 


A. I can only draw my conclusions. I cannot state my own per- 
sonal knowledge as to what it would bring. What it cost is the 
equity allowed in my Cambridge property to the amount of $18,964, 
to the best of my knowledge. 

Counsel for complainant offers in evidence the letter of Knowl- 


ton to Heber, dated August 12, 1882, marked Hanbury, “C,” and a 
letter from Knowlton to S. R. Knight & Co., dated August 12, 1882, 
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marked Hanbury, “ D,” the original letters being returned to counsel 
for defendant-, to be produced on the hearing. 


Q. I notice the number of feet contained in the lots as conveyed 
and described in these deeds from Page and Whiting, respectively, 
bears relation to the consideration of ten ets. per square foot; have 
you any explanation to make in regard to that fact? 


Objected to, the deeds themselves being the best evidence. 


A. None whatever. 
Q. Did you not know when you handed the deed to Mr. Knowl- 
ton from Harvey A. Whiting and George O. Whiting to yourself 
9) or 


that the consideration therein expressed of $19,962.37, as paid by 
you to them, was false and untrue in substance and in fact ? 


Objected to. 


519 A. I did not know it was false and untrue in substance and 
in fact. , 

Q. What is the fact in regard to it? 

A. The fact in regard to the case is that I exchanged my Cam- 
bridge property for the Clarendon Hills lots, the deed being made 
out for the amount of the exchange, he, Whiting, assuming the 
$6,000 mortgage, which made the deed strictly true, to the best of 
my knowledge. 

Q. Then the assumption of a mortgage by Mr. Whiting upon your 
property at Cambridge of $6,000 increased rather than diminished 
the amount of the consideration, so far as you were concerned ? 


Objected to as being a legal conclusion. 


A. I never made out the deed or dictated the making of it, and I 
do not believe I read it since then in my life. I never gave the mat- 
ter any consideration, leaving it wholly to my attorney in Boston. 

Q. How in regard to the consideration in the deed in Charles J. 
Page and James H. Page to said Whiting? 


Objected to, the deed being the best evidence. 


Q. Have you any information in regard to the consideration of 


that deed between those parties ? 


A. I never read the deed, and there is no information in regard 
thereto outside of the fact that at the time of the exchange of my 
Cambridge home for the Clarendon Hills property that Mr. Whiting 

and a gentleman interested placed the value at about $21,000, 
520 or the amount mentioned in the deed. Mine was not ap- 

praised as high, and consequently Mr. Whiting retained one 
lot to make the exchange equal. 

Q. Did you show Mr. Cottrell’s letter which you. received from 
Boston, pending these negotiations, to Knowlton ? 

A. I did. He read it through. I believe I showed it to him at 
his request. 

Q. Do you still decline to produce that letter ? 
A. I have not got it and so cannot produce it. 
Q. Will you state the contents of that letter? 


A. I cannot. 
Q. As near as you can remember ? 


Objected to on the ground — it is a confidential communication 
between the attorney and client. 

(The witness declines to aiiswer.) 

Q. In the testimony of Theodore D. Moses, in Boston, he testifies, as 
you will remember, that there was an effort made quite recently to 
obtain from the proper authoritieS a crossing at Clarendon Hills 
station on Dale St. When was the first time you heard of an effort 
in that direction being made? 


Objected to, because the deposition of the witness should be pro- 
duced. 


A. I do not remember Mr. Moses’s evidence, and I do not remem- 
ber that I have been informed of any effort being made for a cross- 
ing. I do not recall Mr. Moses’s evidence. I never read it, and I 
did not hear half that he said. 

Q. You never heard of an effort being made to obtain a crossing 

at Dale St. over the Boston and Providence road ? 
521 A. No, sir; while I may have heard some intimation, I 
cannot recall anything relating to it. 

Q. You do not know whether your attorney or agents ever united 
in that effort, do you? 


Objected to because it is not stated what attorney. 


A. Lam not aware of any such unity of action; individually I 
have never authorized anything of the kind in any way, shape, or 
manner. 

Q. Has any application been made to you to unite in such a 
movement ? 

A. No, sir. 

Q. When you went there to attend the auction sale, concerning 
which you have testified, in 1879, do you remember whether there 
was a crossing at Dale St. or not‘ ’ 

A. No, sir; I do not. Iwas not aware of the crossing being there 
or not being there until the commencement of the suit by Knowl- 
ion against myself. In said complaint, I believe, I first saw some- 
thing of the kind; I never knew it otherwise. 

Q. Do you know where Canterbury St. 1s? 

A. I believe I have driven over the street; Ido not know —I can 
locate it without a — 

Adjourned to 11 a. m., Tuesday, Oct. 

By agreement of aati the time for defend ant- to take testimony 
is extended to Nov. 8th. 


522 Testimony of George Birkhoff, taken before H. W. Bishop, 
master in chancery of said court, on the 23d day of Octo- 
A. D. 1883, on behalf of defendant-. 


Counsel for complainant objects to the testimony before the master 
for the reason that no notice of the application for the rule appoint- 
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ing a special examiner in this cause was served upon the complain: 
ant’s solicitors. 


Q. Please state your name, age, residence, and occupation. 

A. George Birkhoff, Jr. 

Q. What has been your business and for how long ? 

A. I am of the firm of W. D. Kerfoot & Company, real estate 
brokers; have been in the business 12 years. 

Q. State if you looked at the houses Nos. 18, 20, and 22 Winthrop 
Place, city of Chicago, county of Cook, Illinois, and when. 

A. I did; this morning. 

Q. Are you conversant with the values of real estate on Winthrop 
Place? 

A. Yes. 

Q. What is the value of the lot i occu pied by No. 18, in lots 1 & 2 
of McKay’s subdivision ; of lots 53,4, ’5, 6, in Tay lor’s subdivision ; 
of block 43, in canal trustees’ subdivision of the west half of north- 
west quarter, section 17 north, range « Se ? 

A. I can’t tell whether that is the legal description or not. Give 
me the number of the houses, and I[ will tell you. 

Q. I will ask you the value of the ground occupied by the house 

No. 18. 
523 A. Well, I consider that ground worth $35 a front foot. 
Mr. Hint: How many feet are there ? 

A. I think, 24. 

Mr. Rorke: What do you value these lots on which the houses 
20 and 22 are ? | 

A. The same price—$35 a foot. 

Q. I will ask you if you know the value of the building on No. 
18, the most northerly ? 

A. Well, I think that building is worth about $3,200. 

Qo. W hat is the value of the building next south of it—two 
houses ? 

A. $1,500 each. 


Cross-examination declined. 


GEO. BIRKHOFF, Jr. 


Sworn and subscribed before me— 


Master in Chancery of the Circuit Court of the 
United States for the Northern District of Illinois. 


524 ‘Testimony of Anna Hanbury, taken before H. W. Bishop, 
master in chancery of said court, on the 30th day of Oc- 
tober, A. D. 1883, on behalf of defendants. 


Mr. Hin: 


Q. In reference to the letter of introduction concerning which you 
have testified, did Mr. Knowlton ask you for that letter or did you 
offer to give it to him? 


Objected to as having been gone over before. 
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A. I offered to give him a letter of introduction which I wrote, 
and which he objected to and desired me to change to suit his taste. 
I wrote the letter. 

Q. If you did not know whether Mr. Knowlton had seen this land 
or not in Boston and was well informed in regard to it, why did you 
offer a letter of introduction to Mr. Bamford, your agent in Boston ? 


Objected to. 


A. The adjustment of the mortgage had nothing to do with the 
property at all. ‘The letter was for the purpose of introducing him 
to the gentleman he would pay the mortgage to. 

Q. What did you say about the property in this letter to Mr. Bam- 
ford ? | 

Objected to as having been inquired into before. 


. 


Q. What did Mr. Knowlton request you to put into this letter ? 
Objected to as before. 
A. He wished me to make it appear that the property cost me ten 
cts. a foot. He stated he wanted Mr. Bamford to convey that 
525 impression to any one who might apply to him in regard to 
the property. He stated he might possibly exchange the 
Clarendon Hills lot for Chicago property and might leave it in Mr. 
Bamford’s hands to exchange or sell. 
Q. The property was then in Mr. Bamford’s hands for sale, was 
it not? 
Objected to as before. 
A. It was not, otherwise than what [ have already stated. 
Q. What did you say to Mr. Knowlton when he asked you to state 
this in this letter of introduction to Mr. Bamford? 


Objected to as before. 


A. I said the property had not cost me that amount and d could 
not write it. The only way I could write it to be consistent would 
be the price brought at auction as reported to me. 

Q. You knew at this time Mr. Knowlton had not seen the prop- 
erty, did you not? 


Objected to as before. 


A. Only what he said. ; 

Q. You now say, then, do you, that this property did not cost you 
ten cts. per foot ? 

Objected to, the matter having been fully inquired into before. 


A. I have not said what the property did cost me as far as money 
goes. I stated what it cost in the way of exchange. 
Q. You stated that Mr. Strauss had said to you that he would 
trust you to the amount of $20,000? 
526 A. That is, in fitting up a house—a hotel—with furniture, 
to the extent of $20,000. 
Mr. Rorxke: To the extent of how much? 
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ture. 

Q. Did you say house or hotel ? 

A. I can’t recall. It must have been hotel. He stated it, without 
doubt. 

Q. When was this, as nearly as you can remem ber 7 

A. Sometime in the fall of 1882; during the sum ‘aer or fall. 

Q. Before you had made the exchange with Mr. Knowlton ? 

A. I do not think it had anything to do with the exchange. 

Q. Was this matter with Strauss before you made the exchange 
with Mr. Knowlton ? 

A. I think it was. 

Q. Did Strauss at this time know yon were the owner of this 
Boston property ? 

A. I do not remember whether he did or not. 

Q. Did you ever tell Mr. Strauss you were the owner of Boston 
property ? 

A. I do not think I told Mr. Strauss what the value of the Boston 
property was. I may have said [ had property in Boston, but I 
never went into any details in regard to it. 

@. What representations, if any, did you make to Strauss in 
order 


Objected to and question withdrawn. 
Redirect examination waived. 


ANNA HANBURY. 


527 Testimony of M. A. Rorke, taken before H. W. Bishop, 
master in chancery of said court, on the 30th day of Octo- 
ber, A. D. 1883, on behalf of defendants. 
Int. 1. Please state your name, age, residence, and occupation. 
A. Michael A. Rorke; age, 60 years; occupation, attorney and 
counsellor at law; office, 78 and 82 La Salle St. 
Counsel for complainant objects to any testimony on the part of 


_this witness, for the reason that he is the counsel and solicitor of the 


defendant-. 


Q. Do you know the complainant and defendants Hanbury and 
Knowlton or either of them ? 

A. I do not know the complainant. I know Mr. Knowlton and 
Mrs. Hanbury. 

Q. When and where did you first see Mr. Knowlton ? 

A. I first saw Mr. Knowlton on the 8th of September, 1882. 

Q. State what, if anything, then and there occurred. 

A. Mrs. Hanbury and Mr. Knowlton came into the office, and J 

ras instructed by them—but particularly by Mr. Knowlton—to 
draft articles of agreement for an exchange of lands, which I did, 
and the original of which I now present. 

Q. Please produce the original. 
A. I produce the original. 


A. He said he would trust me to the extent of $20,000 for furni- 


25ST RRND ase a aI pa ee 


Perera 


Rest eee cee oss . 


Se RR A EE IT 


ANNA HANBURY ET AL. 249 


Offered in evidence, marked Ex. Rorke, “A,” to be produced on 
the hearing. 


A. I drafted this under the direction principally of Mr. 
528 ‘Knowlton, who, I think, had a draft of the sitinken of agree- 

ment, and he dictated the lots—a good many in number— 
aid [ wrote them down from his dictation. I had a description of 
Mr. Knowlton’s property in Chicago, which is also described here, 
and also took it down. When thai was done, and after a good deal 
of conversation, I said it was near dinner time, and we cannot get 
this through now, and we will do it in the afternoon and meet 
again, and I went home to dinner; then I drafted the other one. 
They were duplicate originals and both acknowledged, this one in 
Mr. Knowlton’s fine, bold hand and Mrs. Hanbury and I this one. 
The two were executed interchangeably, | may mention inci- 
dentally. 


Objected to, the papers showing for themselves what they are. 


Q. Was any question asked by any one present of either of the 
others touching the Clarendon Hills real estate? And, if so, give 
the question and answer. 


Objected to as leading. 


A. I asked Mr. Knowlton, When did you see the property? He 
said he never saw it; but says he, “I have posted myself about it.” 
There was a great deal more said. I mentioned also to them I 
would record Mrs. Hanbury’s part of the contract, and he said it 
was totally unnecessary; but 1 did record it the next day. I will 
mention in this connection that in making the second copy I made 

a mistake of a lot in the other copy; whether it was the 
529 fault of myself I do not know. Mr. Knowlton called my 

attention to it the next day, and I rectified it. He said, You 
have made a mistake. I corrected it to his satisfaction and handed 
it to him. es 

Q. When and where did you next see Mr. Knowlton, and what 
was said or done by either of you? 

A. I really saw Mr. Knowlton the next morning, when I correeted 
that error. He called my attention to it, and 1 saw him at least 
twice before the 26th of the month. . 

Q. What month? 

A. I saw him on the 25th of September, and I saw him before the 
25th. He brought me portions of the abstract of title, and when 
he did do it we had a pleasant conversation. He told me he was 
getting the balance of the abstract, and would furnish it to me on 
the 26th. I had the whole abstract, some original and some copy, 
but sufficient to make a careful examination of the title to his prop- 
erty. 

. When and where did you next — Mr. Knowlton and Mrs. 
Hanbury, and what occurred ? 

A. On the 28th, the day of the execution of the deed, which I 
now produce. 
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Counsel for defendant produces and offers in evidence the deeds, 
which are marked “ Ex’s Rorke, B and C;” also certified copy of a 
deed from Anna Hanbury to Knowlton of the Clarendon Hills prop- 
erty, marked “ Exhibit Rorke, D.” 


Q. State what cccurred or was said or done by either the defend- 
ant Knowlton or Mrs. Hanbnry on the 28th of September, 
530 1882, at the time of the exchange of the deeds. 

A. I addressed both Knowlton and Mrs. Hanbury, then 
present, and said, Mrs. Hanbury, Mr. Knowlton has preferred there 
should be warranty deeds instead of deeds of exchange, and, in def- 
erence to his wishes, I have drawn up a warranty deed from you to 
him of the Boston property, and two deeds from him to you of the 
Winthrop Place property ; and, as the consideration in such cases is 
merely nominal, and as I have made a slight error in abstracting 
from the papers the original deed, I put in the sum of $21,000, taking 
it from Page’s deed to Whiting. I took that as my basis, and there- 
fore put the same amount in the deeds covering Knowlton’s prop- 
erty as made the one $15,000 and the other $6,000, making $21,000 
on each side. I mentioned the fact that Mr. Knowlton—I think it 
was on the 26th—said he would rather have warranty deeds than 
deeds of exchange, and of course his wishes should be carried out. 
I also called attention to the fact of the incumbrance of $1,800 which 
was assumed by Mrs. Hanbury and said I left a blank for the time 
the interest started, so they might regulate it themselves, and Mr. 
Knowlton said the interest, as 1 understood, was paid up to the Ist 
of October. 


The understanding of the witness objected to. 


A. I believe that is what I heard him say. I omitted afterwards 
to put it in the deed. | 
Q. What did he say in reference to an incumbrance on the prop- 
erty, if anything’? 
531 A. Hes said he could — controlled the incumbrance. I took 
no particular notice. It appeared by the abstract Baird and 
Bradley were the owners, and I knew it was perfectly safe. She was 


‘tu pay $1,800. 


Q. With interest from what time ? 
A. I understand it—— 


Objetted to. 


A. I understood from the Ist of October, 1882. I left a blank for 
it on the 26th. I think I had an interview. When Mr. Knowlton 
spoke to me I said, I see you are in bankruptcy, but there is no ob- 
jection,as you are out of it. 

Mr. Hitt: Was Mrs. Hanbury present? 

A. No, sir. 


Objected to unless Mrs. Hanbury was present. 


A. On the 26th Mr. Knowlton frankly told me he had gone into 
bankruptcy to avoid being held for obligations and forced in favor 
of his wife, from whom he was divorced. That matter of interest I 


— 
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called attention to—I pointed to the deed. I drew up those deeds 
and left a blank on the second page—* $1,800 and interest from —.” 
I said, I see this mortgage has matured on the 25th of June last. 
Then he stated what I stated, that he controlled the mortgage, and 
we talked about it some length of time. 

Q. What did he say in regard to the interest being paid on the 
incumbrance, if anything? 


Objected to as leading. 


A. He said he controlled it and it was settled up to that time. I 

did not care anything about it. I supposed the property was good 
for twice that. 

532 Q. Anything further said about the interest or anything 
in regard to the rate? 

A. I would not be positive. I know I never heard of 9 per cent. 
until I saw it in the a My abstract did not show the rate of 
interest. 

Q. State if,on the 28th of September or any other time before the 
commencement of this suit, did the defendant, Miner N. Knowlton, 
or the defendant, Anna Hanbury, in your presence name or in ary 
manner refer to the complainant, Emily Hoyt. 

A. I never heard a word until the 17th of February. 

Q. When and where did you first hear of Emily Hoyt? 

A. I saw the summons on the 17th of February, 1883. 

Q. Did the defendants, Knowlton and Hanbury, in your presence 
ever speak of the respective value of the Clarendon Hills and the 
Winthrop Place property ? 

A. I never heard it. I never knew the value of the property 
really until Mr. Birkhoff stated it. 

Q. When and where and from whom did you learn who Emily 
Hoyt is? 

A. Iam sure I heard Mr. Knowlton state before the master that 
Emily Hoyt was his sister—during the course of the examination on 
some of the occasions before Master Sherman. 

Q. Has the defendant Knowlton taken any and what part, if 
any, in the matters connected with this suit, and what have you 
seen him, if anything, say or write in connection therewith ? 

A. I cannot say I heard him say much, except in the examina- 
tion he has been active, intelligent, and painstaking. If it were his 
own case he could not be more energetic or more intelligent, I pre- 
sume. 


Objected to as incompetent and immaterial. 


533 A. I think he has been very energetic throughout. I have 


seen him very often. 
Q. On behalf of whom ? 


Objected to. 


A. That would be a matter of opinion. I believe him to be the 
party himself. 


Objected to. 
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Q. Did the defendant Knowlton ever call on you after September 
28, 1882? 

A. Yes, sir; Mr. Knowlton came into me on the 28th of October, 
1882, and requested the portions of the abstract connected with lot 
2 on Winthrop Place, mentioned in the deeds. He asked me for 
the portion of the abstract connected with it and alsu asked me for 
the insurance. I told him as soon as I had an order I would give 
it to him. He brought an order the next day, and I gave it to him; 
maybe it was on the 2d of November I gave it to him. It was 
drawn in his own handwriting and signed by Mrs. Hanbury, and I 
handed it to him. 

Q. Have you made a search for that order? 

A. I have made a search. It is in his handwriting. 

Q. Have you found it? 

A. No, sir. On that occasion I had some conversation with Mr. 
Knowlton. He said I ought to advise Mrs. Hanbury to collect the 
rents, &c., and superintend it through him; that I ought to advise 
her to let him collect the rents and attend to the property. I told 
him I would do so. I saw him for the last time the 2d of Novem- 
ber, and was astonished when I saw the suit commenced the next 
day. 

Q. Look at that paper. 
534 A. That is the bill which was filed the next day. 


Offered in evidence by counsel for defendant and marked “ Ex- 
hibit Rorke, E.” 

Objected to by counsel for complainant because it is the original 
bill and properly belongs to the files of the superior court. 

Counsel for defendants Rorke and Hanbury desire to state that 
the bill in question, which is objected to, is incorporated at length 
in the evidence on behalf of the complainant, Emily Hoyt, before 
Master Sherman. 


Q. In the deed from Hanbury to Knowlton of the Clarendon 
Hills property, marked “ Ex. Rorke, D,” as to the consideration of 
$21,000, how did it come to be inserted in that deed ? 

‘A. As soon as Mr. Knowlton said that he would prefer warranty 
deeds—that was the 26th—I immediately drafted the two deeds. 
In looking over the old deeds which are in evidence I opened one 
at $21,000 as a consideration, and [I was in a hurry and I wrote 
down what I found in there. 

Q. Describe the exhibit you took it from. 

A. Ex. Hanbury. B. 

Q. Deed from whom ? 

A. From Charles J. Page and others to Harvey A. Whiting. 

Q. Did the defendant, Anna Hanbury, have anything to do with 
fixing the amount of consideration in any of the three deeds? 

A. She knew nothing about it, and I thought she looked disap- 
pointed. 


Objected to. 
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535 A. She expressed surprise when I said I had drawn war- 
ranty deeds. 
Q. At any time from the 28th of September to the execution of 
the deeds did she desire you 
A. I object to answering any question connected with Mrs. Han- 
bury’s business, — which knowledge I derived as her attorney and 
counsel, unless Mr. Knowlton was present. 


Adjourned to 3 o’clock p. m., October 31st. 
MICHAEL ANDREW RORKE. 


Cross-examination declined. 
Defendant- rests. 


Subscribed and sworn to before me this 30th October, 1883. 


Master in Chancery of the Circuit Court of the United States 
for the Northern District of Illinois. 


536 UNITED STATES OF AMERICA, ii 
Northern District of Illinois, { ~’ 


In the Circuit Court. In Equity. 

Emity Hoyt, Complainant, q 

v8. 

AnNA Hanpury, Miner N. Knowtton, LYMAn Q No. 1827 
Baird, Michael Andrew Rorke, Trustee; Charles a oo oo 
J. Shields, William Lindsley, Sarah L. Robb, 
Ransom A. Givens, & Alonzo G. Collins, De- 
fendants. 


“Term No. 765. 


Take notice that on Tuesday, the 23d day of October, A. D. 1883, 
commencing at 10 a. m., before Hon. Henry W. Bishop, as examiner 
herein, in his office, room 34, 3d floor Custom-House building, Chi- 
cago, Illinois, the defendants, Anna Hanbury and Michael Andrew 
Rorke, trustee, will commence to take evidence in this district in 
their behalf, and thereafter, pursuant to the rule entered October 
Ist, 1883, herein, against all the defendants to said cause; and take 
further notice that said defendants, Hanbury and Rorke, desire the 
evidence in their defense before said examiner to be taken orally, 
pursuant to the amendments to the 67 rule of December term, 1861 
& 1869, of the rules of practice for the courts of equity of the United 
States; also take notice that said Henry W. Bishop was this day 
appointed examiner by order entered of record, and that this notice 


254 LOUIS B. SHIELDS, ADM’R, &C., VS. 


is to be regarded as an —llary to the notice to be given by said ex- 
aminer. 
Dated this 19th day of October, 1883. 
; M. A. RORKE & SON, 
Att’ys for Def’t Hanbury. 
537 ANDREW M. RORKE, [set.] 
Att’y for Def’t Rorke. 


To E. J. Hill, Esq., att’y & of counsel for complainant; B. M. 
Mann, Esq., att’y & of counsel for def’t, Miner N. Knowlton ; Lyman 
Baird, Esq., def’t, per se. 


538  Uwnitep STaTEs OF AMERICA, 
Northern District of Illinois, } 

Andrew M. Rorke, being first duly sworn, upon oath, according to 
law, deposes and says that he is one of the attorneys for the within- 
named defendants, Anna Hanbury, and the attorney of record for 
the said defendant, Michael Andrew Rorke, trustee, within named, 
and that on Saturday, the 20th day of October, A. D. 1883, he did 
serve the within notice on the within-named Edward J. Hill, said 
complainant’s attorney of record, and upon the within-named de- 
fendant, Miner N. Knowlton, attorney of record, B. M. Mann, by 
delivering a copy of the within notice to each of said attorneys in 
the city of Chicago, county of Cook and State of Illinois, and in the 


district aforesaid. 
ANDREW M. RORKE. 
Subscribed and swora to before me this 20th day of October, A. D. 


1883. 
MICHAEL ANDREW RORKE, [se t.] 
A Notary Public in and for Cook Co., Ilis. 


539 Testimony of James Felch, taken before H. W. Bishop, 
master in chancery of said court,on the 9th day of Novem- 
ber, A. D. 1883, on behalf of the defendants. 


‘Int. 1. Please state your name, age, residence, and occupation. 

A. James Felch ; attorney-at-law ; residence, Chicago. 

Q. Were you a practicing lawyer in ’82 and ’3 in Chicago? 

A. Yes. 

Q. Look at the papers now shown you and state what they are. 

A. These are the files in the case of Warburton and others against 
Mrs. Martin, general number 84416, superior court of Cook county, 
consisting of precipe, summons, and declaration and plea of defend- 
ants, supported by affidavit. 

. Please state who were the defendants’ attorneys in that case. 

. Pedrick & Dawson appeared on the plea as attorneys. 
. Who was the plaintiff’s attorney ? 
. I was plaintiff’s attorney ? 
. Do you know Mrs. Olive A. Martin? 
. I do; she was the defendant in that suit. 
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Q. The present witness, Olive A. Martin? 
A. Yes. 
Q. The witness who has just testified before you? 
A. Yes. 
. Do you recollect a suit before Justice Haufmann, on the North 
Side, brought by Olive A. Martin? 
A. Yes. 
(. Who was the principal witness for plaintiff in that suit? 
A. Aside from the plaintiff herself, it was Mrs. Hanbury. 
540 ©. One of the defendants in this suit? 
A. Yes; the lady here. 
Q. Please state on what sort of service you obtained judgment in 
the suit, 84416, of Warburton vs. Hanbury. 
A. I obtained it on a service of summons by the sheriff, the 
sheriff’s return, and also by the plea. 


Cross-examination by Mr. Hitt: 


Q. Mrs. Martin did not appear personally ? 

A. No, sir. 

(. You don’t know she was ever served, of your own knowledge? 

A. No, sir. 

@. You don’t know Pedrick & Dawson were retained as her attor- 
neys? 

A. That I do not know. 

Q. You know nothing except what you see by the record ? 

A. Yes, sir. 

Q. You took judgment by default on the plea? 

A. Not by default. I took judgment by trial. 

(). There was no appearance whatever by her? 

A. No, sir. 

Q. You proved up the note? 

A. No, sIr. 

Q. There was no appearance on the part of defendant by attor- 
ney? ° 

A. No, sir. 

Q. A jury was called and verdict and judgment rendered practi- 
cally and default? 

A. Lawyers know what that means; I was ready for trial when 
the case was called, and there was no defense. 


541 Testimony of E. J. Hill, taken before H. W. Bishop, master 
in chancery of said court, on the 9th day of November, A. 
D. 1883, on behalf of the defendant-. | 


I have examined the records in the county clerk’s office and I 
find the records there show that the taxes were not paid, and that 
the property was sold as stated in that certificate of M. W. Ryan, 
which I offer in evidence, marked “Ex. A, Hill.” I live at No. 39 
Winthrop Place, in this city. I have lived there for the last four 
years, going on five. I am very well acquainted, I think, with the 
value of property in that vicinity. I know No. 22 Winthrop Place 
very well. . 
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Counsel for defendants Rorke and Hanbury objects to any testi- 
mony as to the value of the premises described as the Winthrop 
Place property being given by Mr. Hill or any other witness, because 
complainants have closed their evidence and made out their case, 
and it is not in rebuttal of anything that has been offered by de- 
fendant-. | 

The Witness: I know Nos. 18, 20, and 22 Winthrop Place. I 
have had occasion to know concerning the prices of property there 
for the last ten years, and in that vicinity. No. 22 is worth $3,500; 
No. 20 is worth $3,200; No. 18 is worth $5,500. 


Cross-examination by Mr. RorKke: 


Q. You are the complainant’s solicitur in this case ? 
A. Lam. 
542 Q. You are also the same gentleman who verified the bill 
after it was amended and before any evidence was taken in 
the case? 

A. Iam. 

Q. How long have you been in the real estate business ? 

A. I am not in the real estate business now. I have dealt largely 
in real estate in the northwest in years gone by. I had a good deal 
of real estate and real estate litigation ever since I have lived in the 
city of Chicago. 

Q. During the last ten years, in which you say you have been fa- 
miliar with this property, how much of that time have you been en- 
gaged in the real estate business in the northwest ? 

A. Not very much in the northwest during that time. I have 
been quite familiar with the prices of real estate on the west side 
during that time. 

Q. How long have you been familiar with the prices of real es- 
tate on the southwest side of Chicago, in the vicinity of Winthrop 
Place ? } 

A. I have known this property ever since it was subdivided by 
Mr. Taylor, son-in-law of Tompkins, on Sinclair & Tompkins, for 
whom Winthrop Place was named originally Tompkins street. 

-Q. Do you own any property on Winthrop Place ? 

A. I have an equity in No. 3v. 

Q. Do you know a street called Nixon street ? 

A. I do. 

Q. How far is that from this property ? 

A. One block west. | 

Q. Do you know the value, or did you at the time of the com- 
mencement of this suit know the value, of property on Nixon 

street ? 
543 A. I think I did. 
Q. What was it worth ? 

A. Not worth as much as the property in Winthrop Place. 

Q. How much is it worth per front foot? The lots are either 20 
or 25 feet front by 100. 

A. It is worth 20 to $35 now. 
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Q. What is the name of the little street just north of this property, 
running east and west ? 

A. Polk street. 

Q. What is the value per front foot of the vacant lot opposite 
Winthrop Place, fronting south and perhaps 2 or 300 feet from this 
property ? 

A. I should say from 35 to $40 a front foot. Property has in- 
creased in value during the last six months. 

Q. What was it worth in September, 1582? 

A. It depends on the improvements. 

(. I mean unoccupied. 

A. There is but little unoccupied property there. 

Q. Question repeated. 

A. There—worth about the same per front foot opposite Winthrop 
Place as it is on Winthrop Place. 

©. How much is that in dollars and cents? 

A. Thirty-five to forty dollars. 

Q. You lived on the west side fronting east on Winthrop Place? 

A. I do. 

Q. Property having an east front, is it or is it not regarded more 

sear yg than property having the opposite front ? 
There is but very little difference on either side. 
Q. Is not the west side of the street more preferable and 
044 ~—sihas it not a better market value per front foot ? 
A. I might be a little; not enough to make any difference; 
it is pleasanter in the afternoon on the west side. 

Q. Did you see the house known as No. 18 building? 

A. Yes, sIr. 

Q. How long a street is W inthrop Place? 

A. There are 80 lots on the street; it is a street extending from 
Pope to Taylor. 

(. What is the distance? 

A. I cannot tell you ; it is one block. 

(. It is one city block ? 

A. One city block ; there are 80 numbers on the street. 

Q. In your opinion, as a real estate expert, does it make any dif- 
ference whetlier a body of land called a lot is sold as a 20-foot lot or 
25-foot lot; does it make any difference in the price per front foot ? 

A. Very little, if any. 

Q. How far is this Winthrop Place from the street cars? 

A. I think it is about seven blocks from the Van Buren street 
cars, and about four and a half from the ‘Twelfth street. 

(). Is there any direct road to Winthrop Place from either line of 
horse cars ? 

A. As direct as you can go. 

Q. Either north or south or east or west is there any direct road 
by which you can, without turning corners, reach Winthrop Place? 

A. No, sir. 

Q. Is not that a little garden inside of four streets ? 

A. It is situated wre Loopis and Laflin and Polk and Taylor 
streets. 
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Q. Is there any street that leads directly through from Van 
Buren street ? 

A. Yes, sir; Loomis street and Polk street will take you to 
Winthrop Place and Loomis and Taylor street- will take you, and 
Laflin and Polk street; it is very accessible. 

Q. How much below the level of the new pavement of Taylor 
street is Winthrop Place? 

A. The same level when it is brought up to grade. 

Q. To what height has Taylor street been recently raised, in the 
vicinity of Winthrop Place? 

A. To grade. 

Q. How many feet high above Winthrop Place as Winthrop 
Place was originally graded ? 

A. I should say it was between three and four feet. 

Q. Is it not a fact Taylor street has been raised toa height of 
somewhere between five and eight feet and paved this last summer? 

A. It is not paved; it may be down near the convent; may be 
places where it is five feet, but do not think it has been raised as 
much as that at the corner. 

Q. At the corner of Taylor street and Winthrop Place how many 
steps up do you have to goto reach the level of the sidewalk at 
Taylor street? 

A. It is difficult to tell the steps up; the sidewalk is put upon 
an incline. 

Q. How many feet is it, at the corner of Winthrop Place, from 
the sidewalk to the top of the sidewalk on Taylor street? 

A. I should say about three and a quarter feet. 

Q. How old is the house No. 18 Winthrop Place ? 

A. About two years. 

| Q. The typographical features of the land on Winthrop 
546 Place are such they are pretty low, are they not, and 
| swampy ? 

A. If it is topographical instead of typographical, I should say 
they were not low. 

Q. How much water is in your cellar now? 

' A. I should say not any. 

@. How much in the houses on the same side of the street? 

A. I don’t think there is any in the houses on the same side of 
the street. ‘There may be some in 42 and 45 that haven’t the sewer 
connections yet. | 

Q. Do you know how much water is in the basement of No. 18? 

A. I do not know anything about the basement of 18, as to water. 

Q. Do you not know that the houses on the side of the street op- 
posite you, on thesame side as 18 and 22 Winthrop Place, are damp, 
mouldy, and sometimes filled with water ? 

A. I know some of them are. 

Q. Do you know whether the premises 18, 20, and 22 have any 
water in them or not? 

A. I do not know exactly as to this, but my impression is most 
of these houses on the side of the street have not been connected 
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with the new sewer put through the centre of the street; if not, 
there is water that will collect there. 

Q. You have already stated that one method of reaching Win- 
throp Place is by Loomis street. Please state what the height of 

Loomis street is above Polk street at that corner—how many 
047 ~— steps up which you have to go. 
A. Three and a half to four feet; at the lower part it may 
be a little higher than that. e 

Q. Did you ever make any examination of the walls at No. 18 
Winthrop Place? 

A. | saw them when they were erecting. 

(. Do you know their present condition? 

A. Except from the outside. 

Q. Do you know whether they are insecure now or not—unsafe 
and insecure? 

A. I do not think they are. 

Q. Do you know what material they are built of? 

A. Yes, sir. 

2. What? 

A. Brick and stone. 

@. What sort of brick? Is it not burnt bricks or second-hand 
bricks ? 

A. Yes, sir. 

Q. Remnants of the Chicago fire? 

A. I do not think they were remnants of the Chicago fire; they had 
evidently passed through a fire—a good many of them. 

Q. Did you ever see the inside of 18 Winthrop Place? 

A. I have. 

Q. What is the value per front foot of vacant property on Win- 
throp Place, near the corner of Polk, either west or east front? 

A. Thirty-tive to forty dollars. 

Q. Have you had, during your residence on Winthrov Place, any 
knowledge and experience in building houses ? 

A. I have had no experience in building houses, but 1 have had 

experience with those who have built them. 
548 Q. In your valuation of, property did it make any differ- 
ence in your estimate as to whether the house was constructed 
in the different trades necessary to build it by one person as jack of 
all trades or by persons having the necessary mechanical skill to 
construct the different parts of thie house ? 

A. Of course it would make a great difference as to the value of 
the property. For instance, if No. 18 had been built as other flats 
are being built around there it would be worth from seven to eight 
thousand dollars. 

Q. Then you say vacant lots in this neighborhood would be worth 
vo to $40 a front foot? 

A. Yes, sir. 

Q. Do you know the width of No. 20? 

A. It is 20 feet, I think. 

Q. No. 22? 

A. Twenty feet. 
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Q. How wide should you say No. 18 was? 

A. Twenty-five, I think. 

Q. What sort of a house is No. 22—how many rooms? 

A. I have never been in No. 22, but the buildings are nearly all 
alike there, and I have been litigating for one party or another as 
to all the houses on Winthrop Place, with the exception of six of the, 
brick houses. ~ 

@. Has No. 20 a basement ? 

A. It has not. 

Q. Has No. 22 a basement? 

A. It has not. 

Q. Viewing them from the front what would you say they were? 

A. Two-story brick. 

Q. Ever build a two-story brick house like No-. 20 and 22 in the 

last ten years ? 
549 A. No,sir. I have seen a great many of them built. 
Q. I am sure you never built a house like No. 18? 

A. No, sir. 

Q. Nor out of the materials of which it is composed ? 

A. Probably not. 

Q. Nor in the manner in which that particular house is built ? 

A. Probably not. 


550 Srate or ILiinors, | 
County of Cook, | 


I, M. W. Ryan, clerk of the county court of Cook county, in the 
State aforesaid, do hereby certify that sub-lots 1 & 2 of a sub’n of 
lots 53 to 56, in block 48; also lot 57 of block 43, all in the canal 
trustees’ subd’n of the W. } and the W. 3 of the N. E. } sec. 17, T. 39, 
R. 14, were sold Oct. 8th, 1883, for the State, county, & city taxes 
of 1882; all of which appears from the records and files in my office. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said county court, at my office, in the city of Chicago, in said 
county, this 7th day of November, A. D. 1883. 

[ SEAL. | M. W. RYAN, 
Clerk of the County Court. 
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551 ‘Testimony of Mrs. Olive A. Martin, taken before H. W. 
sishop, master in chancery of said court, on the 9th day 
of November, A. D. 1883, on behalf of defendants. 


Int. 1. Please state your name, age, residence, and occupation. 

A. Olive A. Martin; 1353 Michigan Ave. 

Q. The plaintiffin this suit is Emily Hoyt, of Stamford, Connect- 
icut. Do you know her or who she is ? 

A. I don’t know her. 

Q. The defendants in this suit are Miner N. Knowlton, Anna 
Hanbury, Michael*Andrew Rorke, and others. Are you acquainted 
with either of them; and, if so, which of them ? 

A. I am acquainted with Mr. Knowlton and somewhat with Mrs. 


Hanbury. 
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Q. How long have you known or been acquainted with Mrs. Han- 
bury ? 

A. Since September, ’82—about the 18th—thereabouts. 

Q. When and where did you first become acquainted with Miner 
N. Knowlton ? 

A. Met him at Mrs. Hanbury’s, 1328 Michigan Ave. 

®. When? 

A. Somewhere from the 26th to the 30th of September, the same 
month; I don’t remember the dates. 

Q. Last year? 

A. 1882. 

Q. What was the occasion of that meeting ? 

A. To consult with him about the loan of some money. 

Q. Who was present at the interview between you and Mr. Knowl- 
ton on that occasion ? 

A. Mrs. Hanbury. I don’t remember any one else besides 

Knowlton and myself. 
552 Q. Do you remember the conversation between yourself 
and Mrs. Hanbury on that occasion? And, if so, state what 
you said and what Mrs. Hanbury said,as near as you can remem- 
ber, in detail. 

A. The conversation turned upon a certain bargain or sale made 
through Mrs. Hanbury’s agent to myself,and Mrs. Hanbury remarked 
that she seldom employed agents to do business for her; she gener- 
ally done it herself. Now, she says, in a bargain between Mr. Knowl- 
ton and me regarding some property or exchange of property of 
mine in Boston, Massachusetts, for his on the West Side, I done my 
business myself with him. There is no one, either agent or any one 
else, that had anything to do with it at all. He took my represen- 
tations and my word regarding that property, and we made the 
sale; it was between him and me, and no one else; he took my 
statements. 

Q. Was Mr. Knowlton present ? 

A. Yes; Mr. Knowlton was present; there was otlftr-conversa- 
tion; very little. I didn’t stay but little longer. 

Q. Was there anything said about Mr. Knowlton having seen the 
Boston property ; and, if so, what was said about that? 

A. No; as I understand it, it was more; that he had not seen it ; 
he took her word for it—her statement regarding it. 


Counsel for defendant- objects to witness giving what she under- 
stands. 


A. I understood only what she said; she said he took her word ; 
didn’t go there to see it. 
55: Q. I will ask you one question. Who introduced you to 
Mr. Knowlton ? 
A. Mrs. Hanbury. 
(. How did she happen to introduce you to Mr. Knowlton ? 
A. I was wanting some money; had got to have it, and she said 


she could introduce me to a man that would loan me some; one of 
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her particular friends, and if I would meet her at such a time at 
her house she would have the man there. 

Q. What did you do then ? 

A. I asked him for the money, and he was to call in a few days. 

@. Knowlton was the man that was introduced ? 

A. Knowlton was the man that was introduced. 

Q. And this conversation, as to the exchange of the Boston prop- 
erty, took place on that occasion ? 

A. The first time I saw him I didn’t know anything about the 
Boston affair. 


Cross-examination by Mr. RorkKe: 


Q. When did you first come to Chicago ? 
A. I came there the last time about the 16th of that same month— 


Septem ber. 


? 


2. What year? 


Q 
A : 
Q. The 16th of September, ’82? 
A. Yes. 
Q. Where did you stop? 
I stopped at 1328 Michigan Ave. 
At the time you first came to Chicago where did you 
stop ? 
A. I stopped at the Young Woman’s Boarding-House, on 
Cass St., 44. 
. Did you know anything about Chicago when you came here ? 
. 1 did not. 
. A perfect stranger? 
. I was a perfect stranger. 
. Where did you come from? 
. Lowell, Massachusetts. 
. Why did you leave Lowell, Massachusetts ? 
. I thought it would be better for my boys to come West. 
Q. Were there any other reasons for leaving Lowell, Massachu- 
setts ? 
_A. No, sir. 
Q. At the time you left Lowell, Massachusetts, were you a single 
lady or married or a widow? 
A. I was a widow. 
Q. Were your husband’s affairs arranged at the time you left 
Lowell, Massachusetts ? 


Objected to as not a proper subject for cross-examination, being 
domestic matters and having nothing to do with this suit. 


A. Certainly. 

Q. At the time you left Lowell, Massachusetts, how long had you 
been a widow ? 

A. I was a widow 13 years. 

Q. Prior to the time you left Lowell, Massachusetts, had you made 
any transfer of property in consequence of difficulties ? 

A. My property was all arranged. 
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Q. In other words, did you over make an assignment of your 
property in Lowell, Massachusetts, for the benefit of creditors ? 

A. Not for the benefit of creditors. 

555 (). For any purpose like that? 

A. Well, I van only answer that [knewI was coming among 
treacherous people, and | thought I would make my property safe, 
not to wrong mychildren. It was not necessary, I learned afterwards. 

(). Did you have any trouble in adjusting the affairs of your hus- 
band in the courts or with other persons in Lowell, Massachusetts ? 

A. No, sir; no trouble in the courts. 

@. When did you first see Mrs. Hanbury ? 

A. Well, I don’t remember just the day, but somewhere from the 
17th to the 20th. 

Q. How did you become ssquoiated with her ‘ 

A. Well, I had bought the house we call 1328 Michigan Ave. 

Q. W hat house? 

A. 1328 Michigan Ave. 

@. And that was when ? 

A. About somewhere from the 16th to the 20th. I had talked the 
matter over previous. I had talked the matter over when I first 
came here. 

Q. When did you first come here? 

i think somewhere from the 10th to the 16th. 

Q. The month and year? 

A. Same month, same year; it might have been a little earlier 
I don’t remember; it was in September. 

Q. At the time of the introduction which Mrs. Hanbury gave you 
to Knowlton, how long had you known Mrs. Hanbury ? 

A. | had known Mrs. Hanbury from the time | first met her, 
which was somewhere about the 18th of the same month. 


556 (. Was the sale of 281 Michigan Ave. completed at the time 
Mrs. Hanbury introduced you to Knowlton? 
A. Yes. 
(). It was? ° 


A. Yes; and she had taken possession. 

Q. Had she entered into possession of the house 281 Michigan 
Ave.? 

A. Yes. 

Q. What remained on your part, if anything, to be done by you 
at the time you were introduced to Knowlton by Mrs. Hanbury ? 

A. ‘There was a certain note given. 

(. For how much ? 

—. $200. 

(). ‘To whom was it due? 

A. It was supposed to be to Mrs. Hanbury. 

Q. Was that note ever paid? 

A. I don’t know anything about that note being paid? 

Q. Did you ever pay it? 

A. I didn’t. 

Q. Do you know of any proceedings being commenced upon that 
note? 
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A. No; there was no proceedings commenced upon me with the 
note. 

Q. Were you served with a summons in a suit upon that not 

A. No, sir. 

Q. By Mrs. Hanbury or anybody. else? 

A. No, sir. 

Q. Did you ever employ a lawyer to defend you ina suit upon 
that note? 

A. No, sir. 

Q. How much was that note? 

A. $200. 

Q. Did you ever hear of a suit upon that note and judgment being 
recovered ? 

A. No, sir. All I ever know about that Mr. Collins came and 
talked to me once about it. 

Q. Did you know of a suit being commenced and of the negotia- 

tions of Joseph Warburton and Collins ? 
557 A. No, sir; don’t know anything about that. 
Q. Did you ever employ an attorney to defend you ina suit 

brought upon that note? 

A. No, sir. 

Q. Did you ever swear to an affidavit that you had a defense to 
that note in the superior court of Cook county, in case general No. 


84416? 
Objected to unless the affidavit is produced. 


A. I didn’t know anything about that note; I didn’t know any- 
thing about that. 

Q. It is a fact that you never paid that note? 

A. I never paid it. 

Q. Did you swear to any affidavit of defense? 

Any questions as to the affidavits objected to unless the affidavits 
are produced. 


A. I never defended that suit at all—$200. 

Q. You never defended that suit? 

A. No. 

Q. What was the name of your lawyer from November to Febru- 
ary, 1883? 

A. Lawyer; where—here? 

Q. In Chicago, say from September, 82, to the month- of Febru- 
ary and March, ’83? 

A. It has been so rare that I have had a lawyer—lI will tell you 
ifI can think. It was a young man that boarded with me. I don’t 
know as I can tell you; I had him so little | don’t remember. 

Q. How many suits did he have in charge, of yours, from the time 
that you entered Chicago, the 16th of September, ’82, till June, ’83? 

A. All the suit I had was the $125 that Mrs. Hanbury and War- 
burton sponged out of me; thatis all the suit I had. 

Q. Where was it? 
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558 A. Where was it? It was before some justice court. It 
didn’t amount to anything. 

Q. Who was your principal witness on that occasion ? 

A. Mrs. Hanbury was. 

(. She is the lady you say sponged $125 out of you. 

A. She wanted to. 

Q. Who brought suit against you in the case? 

A. Who brought the suit? It was not brought against me; I 
brought it against them. 

Q. What suit did you bring against them; who were they? 

A. Warburton and Collins. 

Q. Joseph Warburton and Company? 

A. Yes. 

Q. You recovered a judgment against them, did you not? 

A. Yes. 

Q. $125? 

A. 3am 

Q. Who enab!ed you to recover that judgment; who was your 
principal witness ? 

A. Mrs. Hanbury. 

Q. She proved up your case for you, did she not? 

A. I don’t know whether she did or not. 

@. Before what justice of the peace was that brought, if any? 

A. I don’t remember his name. 

Q. Suppose I tell you and refresh your recollection. Justice 
Henry A. Kaufmann, corner of North Clark and Michigan street. 

A. Yes; it was. 

Q. What did you say to Mrs. Hanbury, after the ren: dition of the 
a nt, in the hallway, after leaving the justice’s office? 

[ didn’t say anything to her at all, for she walked out of the 
hans -room and took a carriage. 

Q. Did you meet her the next day and have a talk over the 

trial ? 
559 A. I don’t remember where I met her. 
. Where was your home then ? 

A. 281 Michigan Ave. 

(. Did you see her the next day after the trial of the case? 

A. I could not say. 

. Q. Did you have any conversation with her or she with you, and 
did you not make use of expressions of good will towards Mrs. Han- 
bury and thank her? 

A. Out of common civility, I thanked her. 

Q. You were then, at that time, good friends with Mrs. Hanbury? 

A. We had not been intimate; I don’t know how good friends we 
were. 

Q. When did this trial take place? 

A. You know more about it than I do. 

Q. I can tell you exactly. It was the 26th day of October, ’82. 
Does that help your recollection as to the date of the time of the trial 
of the suit? 

A. It didn’t amount to anything. 

34—3S0 
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Q. How long after the introduction given by Mrs. Hanbury to 
Knowlton ? 

A. I should think somewhere from the 26th to the 30th of Sep- 
tember. 

. How long after that did the suit take place? 
I don’t remember. 
. No recollection ? 
. I don’t recollect. 
. No recollection whatever ? 
. If I had I should say it. 
You recollect the fact that you were there at that suit and Mrs. 
Hanbury was there as your chief witness? 
A. Yes; she was there. 
Q. And ina day or two after that Mrs. Hanbury visited you and 
you thanked her for her kindness ? 
560 A. Yes; I presume I did. 
Q. T hat is the only suit which you had, that with Warbur- 
ton’s Company ? 
. That is the only suit. 
. Either as plaintiff or defendant ? 
. Either as plaintiff or defendant. 
. Either against you or in your favor ? 
. Certain. 
Are you on good terms now with Mrs. Hanbury? 
. I don’t know why we are not. I never had any trouble with 
her, or she with me, only I always tell the truth. 

Q. Did you make an affidavit for the defendant Knowlton in 
another suit? | 

A. Yes. 

Q. How long ago was that ? 

A. I don’t know; some time last winter, I think—the last spring 
or winter. I didn’t take note of that. 

Q. You have no recollection of the exact time? 

A. No; I don’t remember the exact time. 

Q. You have testified in your direct examination to a conversa- 
tion between Knowlton and the defendant, Mrs. Hanbury, in your 
presence, between the 20th and 26th of September, ’82, at your house, 
281 Michigan avenue, have you not? 

A. No; I didn’t have any conversation there. 

Q. Have you testified to any conversation had in your presence 
between Knowlton and Mrs. Hanbury ? 

A. At my house? 

Q. Any place. 

A. 1328. 

Q. Give the exact language used by Mrs. Hanbury on that occa- 
sion to Knowlton. 

A. Well, possibly I can’t give the same words; I didn’t suppose 

it would ever be called up again. 
561 Q. Then what you have testified to before are not the exact 
words used on that occasion ? 

A. Probably not, but the whole thing comes to this, that he took 
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her statement about her property in Boston, and on that they made 
their transfer—their change of property ; nobody but her had aught 
to do with it—her and him. 

Q. What date was it? 

A. It was somewhere from the 26th to the 30th of September. 

Q. What did Knowlton say in the presence of Mrs. Hanbury? 

A. He said very little. I don’t remember that he said anything; 
it all hap-ened in a moment. 

Q. He came for the purpose of being introduced to you, did he 
not? 

A. Yes; came by appointment with Mrs. Hanbury. 

Q. For custom in his peculiar line of business ? 

A. Probably. 

@. Then the words used by Mrs. Hanbury were that he took her 
statement? 

A. Yes. 

Q. Was the word “ understood” used by Mrs. Hanbury to Knowl- 
ton? | 

A. “ Understood ;” how do you mean that? 
@. Instead of statement. 

A. No. 

Q. Were the words “ took my word” used instead of statement? 

A. I don’t know but she said them both, but she said statement 
surely. 

-Q. You are sure of the word statement ? 


Q. And are you sure of any other form of expression that she 
may have used on that occasion; if so, what was it? 

A. Well, I can repeat it all over again what she said, if you wish 

I should; the whole conversation and what caused it. 
562 Q. Then your best recellection now is that she used the 
word “statement?” 
A. I know she said he took her statement of the facts, and .on 
that the bargain was made—the exchange of property. 

Q. Do you know whether, at this time or not, from statements of 
Knowlton and Mrs. Hanbury, that the bargain or sale had been 
completed ? 

A. She said it was made—the bargain was made—and, of course, 
I supposed it was done with. 

Q. Were there any other particulars with regard to the exchange 
of properties entered into before you on that occasion other than 
you have already stated ? 

A. Nothing that I can recollect. 

Q. Then, you are sure she used the word “ statement?” 

A. I know she did. 

Q. You are not sure that she used any ether form of expression 
with regard to that than the word sratement ? 

A. I can only say what I recollect. I should not have remem- 
bered that, only I thought it showed smartness in Mrs. Hanbury 
that she could do her own business. 
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Q. Doe you know whether or not she employed counsel at ‘his 
time? 

A. I don’t know anything about that. I asked no questions. I 
only said, “ H’m.’ 

Q. Did you know at this time that Knowlton had a horror ‘of 
lawyers? 

A. I didn’t know Mr. Knowlton at all. It was the first time I 
had met him; only knew of him from her. She said he was a 

friend of hers and a very nice man, and I thought as they 
563 were scarce I would like to see one. 
Q. How long did the entire conversation take? 

A. Qh, I could not tell you; it only took a few moments. 4 was 
in a hurry. 

Q. You were in a hurry, were you not, to getaway; were you not 
to prepare supper at 281% ? 

an I was no- in such a hurry, but after I had done my business 
I left. 

Q. And your business was an application for a loan to Knowl- 
ton; did you succeed ? 

A. Yes. 

Q. How long have you known Knowlton? 

A. Well, I think that was the first. time I had known him—that 
night. 

Q. Had you seen him before? 

A. No. 

Q. Have you continued to have dealings with Knowlton ever 
since ? 

A. Well, not a great deal. 

Q. Did Knowlton make you a loan upon the contents of 281 
Michigan Ave.? 


No. 
Did you purchase the premises subject to a mortgage ? 
. Of Mrs. Hanbury ? 
. 281 Michigan Ave.? 
Yes. 
Who held that mortgage? 
Strauss he was called. 
Do you now own the premises known as 281 Michigan Ave. ? 
. Oh, no, sir. 
_ Did you sell them ? 
I didn’t sell the same things I bought. 
Now, who did you sell to { ? 
_ Sell what to? 
The premises 281 Michigan Ave.? 
. When it was sold? I didn’t sell what I bought. When it 
was sold it was sold to Mrs. McKanz. 
564 Q. Who keeps it now? 
A. Mrs. McKanz. 
. Who is Mrs. Morris? 
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A. Well, I suppose she is Mrs. Morris. I don’t know who she is. 
Mrs. Morris stayed there a month. I let her the house furnished. 
o Do you let the house now furnished ? 
. No; oh, no. 
*) Who took the lease? Did Mrs. Morris succeed you? 
A. Mrs. Morris stayed there a month. , 
Q. After you left? 
A. No; I was there in the house. 
Q. Who took charge of the house during the month Mrs. Morris 
was there? 
A. Mrs. Morris. 
Q. You stopped there? 
A. I stopped there. 
@. Who took the lease off Mrs. Morris’s hands? 
A. The lease came back to me. 
Q. Has Knowlton ever had the lease of that house since? 
. No, sir. 
Q Has Knowlton a chattel mortgage on it now, do vou know? 
A. Has that anything to do with the case? 


Objected to. Objection overruled. 


Q. Question repeated. 

A. I have never seen it—the chattel mortgage. 

@. Who runs the house now? 

A. Mrs. McKants. 

@. Who is the owner of the furniture contained in the house? 

A. Mrs. McKants is supposed to —. I don’t know anything 
about it. 

Q. Do you know a person named Van Pelt? 

A. I have seen him going through the house. 

Q. Do you know whether he lives there or not? 

A. No; I don’t think he does. I don’t know anything about that 
house now. I have dropped it long ago. 


Q. Where does Mr. Van Pelt live? : 
A. I don’t know. 
565 Q. Do you know him? 


A. I should not know him if [ should meet him. 

Q. Did you ever meet him ? 

A. Never was introduced to him; saw him pass through the house 
once; that is all. 

Q. Have you any interest in that house now? 

A. I have not. 

Q. Is the Mr. Van Pelt to whom I have referred and whom you 
have incidentally mentioned as having seen the same gentleman 
who ran for office lately ? 

A. I don’t know. 

Q. Now, you say you don’t know who is the owner of the mort- 
gage on the place—to whom it was given? 

A. I don’t know anything about that business. 

Q. What is the name of the present occupant of the house? 

A. Mrs. McKants. I don’t know her first name. 


4 


270 LOUIS B. SHIELDS, ADM’R, &C., VS.” 


. Is that the lady we know as Mrs. Morris ? 
. Oh, no. 
Do you know who owns the house and lot? 
. [have forgotten the name. I know who the agent is. 
Do you know in whose name the lease now stands? 
I know it if I could think of it. Mrs. Hanbury knows. 
Is the name Van Pelt? 
The lease of the house? Of course, Mrs. McKants has the 
lease of it. 

Q. From whom ? 

A. From the agent, Cooper. 


Objected to, as the lease is the best evidence. 


Q. Do you know what Knowlton’s interest in that house now is? 
A. I do not. 
Q. Or in the territory contained in it? 
A. No, sir; I don’t know anything about his business. 
566 Q. Or of his claims against the occupant or owner of the 
furniture? 
A. No, sir; I know nothing of his claims. 
Q. Are you indebted to Knowlton now ! ? 
A. No, sir; not a cent. 
Q. Were you last spring, when you made that affidavit? 
A. No, sir. 
Q. What is the occasion of the sudden animosity which you have 
displaved towards Mrs. Hanbury since the first of December, ’82? 
A. I did not know that I had displayed any. I have not met 
her. 
Q. Why did you volunteer to make affidavits against her here, 
containing statements to which you have testified to-day ? 
A. Volunteered? I didn’t volunteer tocome here. I was obliged 
to come. 
Q. Who called upon you to make affidavits in the other suit—in 
Knowlton vs. Hanbury? 
. What suit? 
. Some suit brought by Knowlton vs. Hanbury. 
. I don’t remember the man’s name, 
. Suppose I give it to you. Was it D. M. Munn? 
. Seems to me it was. 
. A short gentleman, with dark eyes and dark hair? 
. You could describe Mr. Hill that same way. 
. This gentleman had a rosy complection ; Mr. Hill is pale. 
. I could not tell by his complection; when I come to do busi- 
ness with a party I do not notice that. | 
Q. Who called with him? 
A. I think he called alone. 
Q. Did he say that he was sent by Knowlton ? 
A. No; he told me that he came to make an affidavit, or some- 
thing like that. 
567 Q. Do you know who has that note you signed as being 
due to Mrs. Hanbury? 
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A. Know; I don’t know anything about it. 
Q., You owe her that money yet? 
A. No; I don’t think I do. 
Q. W hat did you say to Warburton when you gave the note? 
A. I don’t know as I said anything; supposed [ was dealing with 
square people. 
Q. What was it given for? 
A. For some furniture that was not there in 281. 
. How do you know it was not there? 
A. I looked it over the second time and it was not there. 
Q. From whom did you purchase 281 Michigan Ave.? 
A. From Mrs. Hanbury, through her agent, Warburton. 
Q. Did you see the property before you bought it and the furni- 


Objected to because it is not a proper subject for cross-examina- 
tion and is entirely irrelevant, incompetent, and immaterial matter, 
and the counsel is making the witness his own. 


Q. Now, madam, to whom did you apply when you desired to 
purchase 281 Michigan Ave.? 

A. I didn’t apply; the agent came to me. 

Q. Who was the agent? 

A. Joseph Warburton & Co.—Collins, Warburton & Collins. 

. Who showed you the house? 

A. Mr. Collins and Mrs. Hanbury went through some of the 
rooms with us, telling me that was her needle-work, &c. 

Q. Who called with you at the house to see the furniture? 

A. Collins called one time and Warburton at another; Warbur- 

ton the first time. 
568 Q. Did Warburton show you the house ? 
A. We was not alone; part of the time one of the maids 
went with us. 

Q. Did Collins at any other time show you the house? ° 

A. Yes. 

Q. Then from what you saw—you and Collins and Warburton— 
you made the bargain and sale? 

A. We had talked with Mrs. Hanbury, of course, down at the 
house ; had a conversation with her about it. 

Q. Where was the bargain made—in whose office ? 

A. We had a great deal of talk in Mrs. Hanbury’s parlor, and then 
the bargain was made in Warburton’s office. 

Q. Where was the note for $200 to Anna Hanbury signed by you? 

A. In Warburton’s office. 

Q. Did you ever see Mrs. Hanbury before you purchased the prop- 
erty—the contents of 281 Michigan Ave.—until the time you con- 
cluded the sale at Warburton’s office by yourself alone, or were you 
in the company of agents ? 

A. In company of agents. 

Q. You relied, then, upon the statements made by—— 

A. Both of them. 
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Q. Collins & Warburton ? 

A. And Mrs. Hanbury. 

Q. — had an opporturity to see the contents of the house ? 
A. Yes. 

Q. You knew all about that house, then, did you not? 

A. No; I did not. 

Q. Did you see the house ? 

A. ! did. 

Q. When you entered into possession was it not the same ? 
A. Not all of it. 

Q. What was missing ? 

A. A goodly number of things. 

Q. I want you to state them. 

A. There was pictures missing ; there was very many things 
missing; there was towels, bedspreads. @. She selected them out 
when we was there; she said all the pictures, only her own family 
pictures. There was not one picture when I got it. 

Q. Did you see anything but family pictures ? 

A. Yes; pictures on the mortgage that Strauss held. 

Q. Did you ever borrow money on a piano of Knowlton ? 

A. That was all the money I borrowed. 

Q. How did you secure it—by chattel mortgage ? 

A. Yes. | 

Q. Did you not testify just now that you never gave Knowlton a 
chattel mortgage ? 

A. You said on the furniture of the house. 

Q. You did give him this on the piano? 

A. Yes. | 

Q. Ever pay him the money ? 

A. Certainly I did; sold it to somebody else and got more money 
for it. 

Q. Did he make you a present of the piano? 

A. No, sir; is — the kind of a man that makes presents ? 

Q. I don’t know; where he has his own object to serve. 

A. I am one that never is bought. 

@.. Where do you now reside, madam? 

A. 1853 Wabash Ave. | 
. Does Mr. Knowiton hold any securities on the furniture in that 
house ? 

A. No, sir; he had nothing to do with the buying of it. 

Q. Who has been running the house for the last eight months? 

A. What house ? 

Q. 1353 Wabash Ave. 

A. Mrs. Reed had the house before I took it. 
570 Q. Did Knowlton examine this house, 1353 Michigan Ave., 
before you took it? Did you have the benefit of Knowlton’s 

knowledge of the world? 

A. I went for Mr. Knowlton, but he was gone East, I believe. 

Q. Did you and he ever go there together to see the house and 
examine it, and did he give an opinion for you ? 
A. He has since I bought it; once. 
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Q. You are accustomed to consult him upon bargains and sales, 
are you ? | 

A. I didn’t on this oceasion. I bought it first. 

Q. Did you ever run the house, 281 Michigan Ave., with Knowl- 
ton’s furniture ? 

A. It was there, or somebody had some furniture there; it was 
not mine. 

Q. Whose was it? 

A. Either Knowlton’s or somebody that he was acting as agent 
for. I didn’t know anything about it. 

Q. Do you know of his being an agent for Mr. Van Pelt? 

A. I don’t know anything about his business. [I never asked him 
his business. I didn’t ask him how much he sold it for. 

Q. Who did you pay your rent to at the time Knowlton had the 
furniture there? 

A. To the agent. 

Q. Who was the agent? 
A. Mr. Cooper. 

Q. Did you pay any other rent for the use of the furniture ? 

A. No; what was it to me? 

Q. Then you got the use of the furniture that Knowlton con- 
trolled, if he didn’t own it for yourself? 

A. I had to live somewhere with my family—well, no; I 
571 didn’t have the use of it. I took care of it and managed the 
house. 

Q. Did you pay any compensation to Knowlton for it? 

A. No. 

Q. Then you had it for nothing ? 

A. I had it for renting the whole suite of rooms. 

Q. Do you mean to say that Knowlton let you have a lot of 
valuable furniture without exacting some compensation for it? 

A. Didn’t he have the proceeds of the rooms that was let? 

Q. Then you lived in a part of the house and Knowlton run the 
balance of the house? - 

A. No; he lived in one partif I would see the other was managed 
right. 

(). He owned the furniture in the other rooms and rented it? 

A. I suppose they was all one party’s. 

Q. Who got the rent of the furnished rooms where Knowlton 
owned the furniture ? 

A. The rent was paid to me. 

Q. Who did you pay the rent to of all the various rooms ? 

A. To Knowlton. 

Q. How long did that arrangement continue ? 

A. I guess from in the spring—well, the house was torn up in the 
winter, wrong side out. 

Q. You were to be a sort of curator or superintendent of the rooms, 
were you not? 

A. Why, yes. 

Q. You were to see who was to occupy them, and see if they were 
proper persons or not ? 

vI—380 
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A. Certainly. 

Q. How long did that arrangement continue? 

A. I can’t tell how many months it was, because I have forgotten 

when the house was fixed. 
572 Q. How long since it ceased ? 
A. I guess it was the first of August or July. 

Q. Then at the time you made this affidavit for Knowlton this 
arrangement was in existence, was it not? 

A. Yes. 

Q. Do you now remember what that affidavit contained ? 

A. Well, I suppose it contained about the same as this. 

Q. Was it not much stronger than what you have testified here 
to-day in the direct examination ? 

A. It might have been. Let me see the paper and I will tell you. 


All questions in regard to the affidavit objected to unless the afh- 
davit is produced. 


Q. I will ask you one question which you may remember inde- 
pendent of the paper: Was the affidavit read then to you by the 
learned gentleman that came to you? I hope it was not, for your 
sake. 

A. I don’t remember about that. 

Q. And you don’t remember the name of the gentleman before 
whom you swore it? 

A. No; I think it was some such a name as—I don’t know 
as he said who he came from. 

Q. Do you mean to say that you didn’t know you were swearing 
to an affidavit in behalf of Knowlton when you swore to that? 

A. I told him what I knew; I don’t think I read it over. 

Q. Did he read it to you? 

A. Haven’t thought of it from that time to this. 

Q. Didn’t you ask the gentleman whether he came on behalf of 

Mrs. Hanbury or Mr. Knowlton? 
573 A. I asked him if he came to get me into trouble. He 
said, “ No,” he only wanted me to tell the truth. 

Q. And the way to keep out of trouble was to swear for Knowlton, 
was it? | 

A. It was to swear to the truth. : 

Q. Do you mean to tell me, madam, that it is possible that you 
could have sworn to an affidavit, which you wanted to know whether 
it would bring you into trouble, without knowing in whose behalf 
it was? : 

A. He wanted me to state the case—what happened. Of course, I 
asked when he came there who it was for. 

Q@. What was the answer? 

A. That it was a case between Mr. Knowlton and Mrs. Hanbury. 
I didn’t ask what the case was. 

Q. Did the gentleman tell you who sent him ? 

A. No; I don’t remember that he did. 

Q. Don’t you know whether or not it was Mrs. Hanbury ? 

A. i don’t suppose it was. 
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Q. At that time would you have volunteered an expression of this 
nature—would you have volunteered an affidavit for Mrs. Hanbury? 

A. Asa matter of course if she had summoned me to state that [ 
should have done it. 

Q. Although you owed her $200? 

A. That would not have made any difference. 

Q. Do you think that the gentleman stated on whose behalf he 
called ? 

A. [ presume he did. 

@. You don’t know on whose behalf he stated the affidavit was 
made? 

A. It was a case between Hanbury and Knowlton. 

Q. You stated just now, in answer to a question, that the 
574 gentleman wanted you to state the case. Let me ask you, 
Was the paper written when it was brought to you? 


Objected to unless the paper is here, as the paper is the best 
evidence. 


A. I have forgotten about it. 

Q. Do you mean to say you don’t know anything about the paper 
you signed? 

A. I don’t know whether it was written or not before he came. I 
don’t remember. I didn’t charge my mind with those things. 

Q. Although you were committing an injury to one person and a 
benefit to another ? 

A. I have never asked him a word about that case. I saw some- 
thing in the paper last spring about it, and that is the first I knew 
there was trouble between the parties. 

Q. You didn’t, then, know that you would probably be called as 
a witness ? 

A. No, sir; I did not. 

Q. When you saw that piece in the paper you showed it to your 
servant, did you not, and you were rejoiced that Mrs. Hanbury had 
got into trouble? - 

A. No, sir. I saw that piece in the paper—I refer to some time 
this spring. I had no servant in the house, only my sister with me, 
and that brought it up, when I was up there about this land affair, 
and I said to her why I was surprised, because I thought the bargain 
was a great bargain on both sides. I do not keep posted on other 
people’s business, and have nothing in common with him. 

Q. Do you know Lena Muller? 

A. Yes, sir. 

Q. Who is she? 
575 A. She was the servant Mrs. Hanbury had for years, and 
remained with me for a littie time. 

Q. Have any talk with her after seeing this in the paper? 

A. I did not see it in the papers then. She was not with me. 
When I left Mrs. Morris had the house. 

Q. Were you rejoiced at the notoriety Mrs. Hanbury had through 
the instrumentality of Mr. Knowlton? 

A. I was not rejoiced. I knew she had this notoriety before by the 
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paper, but I felt sorry for her, for I liked Mrs. Hanbury. I always 
feel sorry for a woman, no matter how they treat me—they are 
females or ladies. 

Q. Do you know how much Mr. Knowlton sold the premises to 
Van Pelt, 281 Michigan Ave.? 

A. I do not. 

Q. Do you know whether or. not Mr. Knowlton advertised the 
premises 281 Michigan Ave. as being for sale almost every week 
from the early spring to the end of July, 1883? 

. I knew it was advertised. I don’t know how often. 

. You never had any trouble with Mr. Knowlton, did you ? 

, OQ, OP. 

. Entertained sentiments of friendship for him 7% 

. Ours were business relations. 

Your business relations have been pleasant, have they not? 
No occasion to quarrel. I paid him his full amount. 

. Your business relations were not pleasant with Mrs. Hanbury, 
were they ? 

A. If they did not quite agree with my sentiments we got along 
pleasantly together. 

Q. Do you know Mrs. Johnson, a colored lady—do you know a 

colored servant named Johnson or Mrs. Johnson ? 
76 A. I do not. 
Q. Do you know a Mrs. Hicks? 

A. No. 

Q. Did Mr. Knowlton ever speak to you about three persons by 
the names of Mrs. Johnson, Mrs. Hicks, and Mrs. Ewing ? 

A. No; I never heard of them before. 

Q. Did he ever attempt to bring these persons or either or any of 
them to the house managed by you to assist in running the house ? 

A. No, sir. 

Q. During the period which you have spoken of,in which you 
had charge of rented rooms which were controlled by Knowlton, did 
Mr. Knowlton ever insist or ask you to allow other ladies to come in 
and assist you in the management of the rooms? 

. A. No, sir. 

Q. Either as servants or in any other domestic capacity ? 

A. He never did; if he had I would have left. 

A. Ever attempt to bring any persons, during your possession of 
the premises when the rent was paid by Knowlton, to assist you in 
running the house? 

A. No, sir. 


_ Counsel for Mrs. Hanbury objects to the reporter reading the ques- 
tions to the witness, and the master rules that the questions may be 
read to the witness after being taken down by the reporter. 


Q. When the $200 note due by you to Mrs. Hanbury was about 
to fall due state whether or not Mrs. Hanbury went with you to the 
bank to procure for you an extension of the same. 

A. Yes, sir; she went to the bank with me. 

Q. Did you get the extension ? 
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A. Yes. 
Q. At whose request was the extension given to you? 
A. Mrs. Hanbury’s. 
576a ®. When was this? 
A. I have forgotten the date. I know it was dated back 
wrong. 

Q. What season of the year was it? 

A. I think it was in October or thereabouts ; some time following 
October or November ; I don’t just remember. 

Q. After the purchase by you of 281 Michigan Ave. what, if any- 
thing, did Mrs. Hanbury do for you in the way of introducing you 
to tradespeople ? 

A. She introduced me to a party. 

(. Give the name. 

A. His name was Mulzeen. 

Q. Did she by her introduction enable you to get credit ? 

A. Possibly she wanted to get a customer for him. 

Q. When was'this ? 

A. Right after I went there. I don’t know the date that I took 
possession. 

Q. When did you take possession ? 

A. I think about the 20th or thereabouts of September; some- 
where in that vicinity. 

Counsel for the defendant, Anna Hanbury, declines to further 
cross-examine this witness because the questions on the cross-exami- 
nation are repeated by the reporter, and when each question is put 
counsel for complainant directs the reporter each time to repeat the 
question, giving an interval of a minute between the time the ques- 
tion is put and also time for the witness to reflect on what her an- 
swer is. 

Counsel for complainant withdraws all objection and respectfully 
asks the counsel to put his questions directly to the witness and to 
examine her ad libitum. 


e 
O76 Q. I believe you stated Warburton and Collins or the firm 
of Warburton & Co. were Mrs. Hanbury’s agents in Sept., ’82. 
Did you not, in Sept., on or about the 16th or prior thereto, send 
Joseph Warburton or W. T. Collins, of the firm of Warburton & Co., 
considerable sums of money for the purpose of making investments 
in Chicago boarding-houses or otherwise ? 


 Objected to as immaterial and incompetent. 


A. The question is not put so I can answer it. 

Q. What dealings did you have, if any, with Warburton & Co., 
Joseph W arburton, or W. T Collins during the month of Septem- 
ber, 82, or prior thereto and prior to the purchase of 281 Michigan 
Ave.? 

A. I bought through them No. 1328, the contents of the house 
of Dr Randall. 

Q. Prior to the purchase of 281 Michigan Ave. what dealings did 


278 LOUIS B. SHIELDS, ADM’R, &C., VS. 


you have with them or either of them ; did you ever send them any 
sum or sums of money for investment ? 

A. No, sir; not for investment. I came and looked at the house 
and had it arranged as soon as the money could get to them. 

Q. What money did you send to Warburton & Co.? 

A. I sent two amounts of money. 

Q. You had purchased the house prior to buying 281 Michigan 
avenue ? 

A. Yes. 

@. Where was that house ? 

A. 1328 Michigan Ave. 

Q. Then Warburton & Co. were acting for you before the 16th of 
September, ’82, as your agents ? 

A. They were acting as Dr. Randall’s agents; going to get him a 

customer, if they could. 
O77 Q. After you purchased 1328 Michigan Ave., and at the 
close of the Dr. Randall transaction, did Warburton & Com- 
pany continue to be your agents ? | 

A. I was done with them, but he was Mrs. Warburton’s agent and 
came to me to have me change with Mrs. Hanbury. I did not go 
to him. 

Q. How did Warburton know you desired to make any exchange ? 

A. That I do not know. They came and proposed to me that that 
house was too small and that 281 was almost a paradise, a beautiful 
place, and Mrs. Hanbury had made two or three hundred dollars ‘a 
month. 

Q. At this time, in September, ’82, and prior to the 20th of Sep- 
tember, you had considerable confidence in Joseph Warburton, of 
that firm ? 

A. I had confidence enough to get him to do business. 

Q. Did you intrust him with several hundred dollars of your 
money ? 

A. I trusted him with some money to pay the other parties. 

Q. You had considerable confidence in Mr. Warburton’s state- 
ments, had you not? 

A. I had more than ten cents’ worth. 

Q. And after one of the firm came to you and suggested an ex- 
change of boarding-houses you assented to the proposition and 
asked him to make the exchange, did you not? 

A. Not at first. 

Q. Did you afterwards ? 

A. Not when he first came. 

Q. Did you afterwards do so? 

A. I said I would look it over and if everything as as 
578 good as they represented, if every room was full and it was 
paying this amount of money, why, of course, I thought it 

was quite an exchange, quite a bonanza. 

Q. At this time you had considerable confidence in Warburton, 
hadn’t you? 

A. I had more than I have got now. 

Q. So much so you used to go to the theatre with him? 


. 
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A. Oh, no; not often. 
Q. Didn’t go with Mr. Warburton ? 
A. That is none of your business? 


Redirect examination: 


Q. You have been interrogated in regard to the $200 note which 
you say you gave to Mrs. Hanbury. The reason that you did not 
pay that note was because you claimed there was a failure of con- 
sideration, was it not? 

A. Yes, sir. 

Q. The note was given on the exchange between your house, 1528, 
and 281 Michigan Ave.’ 

A. Yes, sir. 

Q. And because the property that you purchased was not deliv- 
ered to you, for which the note was given, you declined to pay the 
note? 

A. Yes. 

Q. Do you know what became of the note? 

A. No, sir. 

Mr. Rorke: One question I forgot to ask. Did you know any- 
thing about that judgment in the suit of Warburton and Collins vs. 
Martin for $203 in the superior court? 

A. I didn’t know anything about it. 


Counsel for defendant- objects to any inquiry about the judg- 
579 ment unless the record is produced. 


Mr. Hitt: The suit might have been commenced against you on 
the note and you not be aware of it? 

A. Probably. Mr. Collins came one night to see me and says, 

— that note becomes due what are you going to do about it?” I 
a “1 don’t know as anything.” He said Mrs. Hanbury ought to 
pay that note and says, “She will have to pay it if you do not.” I 

said, “ You can’t get any more than one has. If I have nothing, 
how can I pay it?” He said,“ You have lost enough, Mrs. Martin. 
I don’t blame you for not doing it. I don’t think I will send a wfit 
or summons to you at all,” and I never received one. [ have not 
heard from it since. 

Q. You don’t think you were sued at all? 

A. He said he didn’t think he would send a summons for meatall, 
and I never received one, and so I never heard of it from that time 
to this. 

Q. Isn’t it possible the sheriff might have served you with a 
writ? 

A. Never; because I looked for one. I never received one, and I 
know it could not have been brought unless I received it. 

Q. Supposing the record should be brought showing you had been 
served ? 

A. But I have not. I have not been served. I expected I would 
be for two or three weeks, but did not receive any paper and have 
never heard from it from that time to this. 

Q. Do you know what Mrs. Hanbury did with that note? 
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A. I never inquired ; had nobody to inquire of. 

Q. How did Collins come to speak to you about the note? 
580 A. He did not come afterwards. 

Q. Mr. Rorke has repeatedly stated during the examina- 
tion here that you were hostile to Mrs. Hanbury. How is that as a 
matter of fact? Have you any ill feeling towards Mrs. Hanbury ? 

A. I have no ill feelings towards Mrs. Hanbury. 

Q. You felt as though the exchange which you made with her 
was disadvantageous to you, did you not? 

A. Very, indeed ; but I allowed it was through the agent, and she 
wanted to make the most of it she could. 

Q. Did you ever have any words with her in regard tothe matter 
at all? : 

A. Not much. We have spoken of it a little, but no hard words. 
I consulted counsel, and they told me it was no use; so I didn’t 
carry it any further. I have no hard feelings against her whatever ; 
it is business. 

Q. You remember of my calling upon you last winter in regard 
to this matter, at 281 Michigan avenue, in regard to this matter in 
this suit ? 

Yes. 

. The suit of Hoyt vs. Hanbury ? 

. Yes. 

. You made no affidavit at that time, did you ? 
. No, sir. 


Mr. Rorke: I offer in evidence the files of the superior court of 
Cook county, general number 84416, in the case of Joseph Warbur- 
ton and W. T. Collins vs. Olive A. Martin ; judgment February 2, 
1883, for $203 and costs, and assignment filed November 9, ’83, by 
complainant to Anna Hanbury. These files are received from the 

clerk of the superior court this day, and to be returned by 
581 the master by 5 v’clock to-day. 

To which counsel for complainant objects, for the reason that 
it does not appear that the party who produces these files is the cus- 
todian of the records of superior court of Cook county, or that they 
are the original files, and as incompetent, immaterial, and irrele- 
vant. 


PO > O > 


Mr. Rorke: Look at the paper now shown you and state if your 
name is there. 
A. Yes; it is there. 
Q. State if you wrote the signature Olive A. Martin. 
A. It looks like it, certainly, but I had forgotten all about it this 
morning. 
~ Did you or did you not swear to this paper before a notary 
ublic? , 
r A. I have not read the papers. I presume I did, because the 
paper is the best evidence. ae 
@. You presume you did ? 
A. I have not read the paper. I presume I did. 
Q. Who is George E. Dawson ? 
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A. He is of the firm of Pedrick & Dawson. 
Q. Was this affidavit made before him ? 


Objected to as before. 


A. If the name is there, it was. 

Q. That is the only means you have of knowing whether the 
paper was sworn to before him or not? 

A. This morning I forgot all about it. 

Q. Then there is an unpaid judgment against you upon this note 
which you gave to Anna Hanbury, is there not? 

A. That is what they say. 

Q. Look at the paper now handed to you and state whether 
582 or not you were ever’served with a summons in this case. 

A. At this present time I don’t remember that summons, and 
1 can’t call it up. Of course I was if the summons is here, but I 
don’t remember one word about it. 

Q. Where did you reside at that date—the 25th of October, ’82? 

A. 281 Michigan Ave. 

@. You have no recollection of being served ? 

A. I don’t have any recollection of being served. 

Mr. Hiiu: In view of the papers and files which are now pro- 
duced and which you have looked at, you are satisfied a suit was 
commenced on that promissory note? 

A. Yes. 

Q. Did you ever employ the firm of Pedrick & Dawson to appear 
for you? 

A. I don’t remember doing so. 

(. Did you ever pay them any money? 

A. When I paid them I paid them for everything they did for 
me; it was a lump sum. 

Q. You were sued by Warburton & Collins in this suit. They 
held their note, did they not, in their hands against you? 

A. Yes. 

Q. They came to see you about it? - 

A. Yes. 

€. Did he ask you to pay the note? 

A. He said, “ What are you going to do about the note?” 

Q. What did you say about that? 

A. I says, I don’t know as anything. I says, “ You can’t get any 

more than what I have got.” He said, “ Well, [ don’t think 

583 you ought to paythat note— Mrs. Hanbury. Mrs. Hanbury is 

the one that reaps all the benefit of it, and she is the woman 

that ought to pay the note.” I said, “I don’t know anything about 
it.” The conversation went on at great length. 

@. About when was this conversation ? 

A. I don’t remember the date. He came and told me about it— 
talked half an hour or more—that I had been wronged, &c., and 
ought not to pay it. 

(. You never personally appeared in the suit? 

A. No, sir. 

Q. Never put in any defense and was not present at the trial ? 

06—380 
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A. No, sir. 

Q. This note was dated September 4, ’82; given, as I understand, 
as part of the trade you made with Mrs. Hanbury. Is that the date 
of the trade? 

A. No; it should have been dated when the trade was made. It 
was dated back. 

Q. When was the trade made? f 

A. Somewhere from the 18th to the 22d. 

Q. Then, when you saw Mr. Knowlton for the first time, at Mrs. 
Hanbury’s residence, 13828 Michigan Ave., the trade had already 
been made? 

A. Yes. : 

Q. You had discovered then the discrepancy between what you 
had purchased and what you got, had you? 

A. Yes. 

Q. And the matter had been the subject-matter of conversation 
between you and Mrs. Hanbury? 

A. We had not talked much. I was investigating aside from 

that. 
584 Q. Is that all the hostile feelings, if any, or ill feelings you 
entertained then ? 

A. I did not entertain any. I neverentertained really an ill feel- 
ing. I knew I was wronged, but could not help myself. 

Q. Mr. Knowlton had nothing to do with any of these suits or any 
difficulty between you and Mrs. Hanbury ? 

A. I never spoke to him about my suits and he knew nothing 
about this business. I never told anybody about it, I was so 
- ashamed of my bargain. 

Q. Why did Mr. Collins tell you you ought not to pay that note? 


Objected to. 


Q. Did he say why you ought not to pay that note? 

A. Yes. 3 

Q. What did he say in regard to it? 

A. He said there was $500 worth taken from that house after I 
went and looked at it, and everything was to be bought from the 


time I took possession. That is what he said. 
OLIVE A. MARTIN, 


Mr. Hixu: I offer in evidence this certificate of M. W. Ryan, clerk, 
showing the State, city, and county taxes for ’82 are not paid on the 
Winthrop Place property in controversy in this suit. 

Counsel for defendants objects to the introduction of the certifi- 
cate, because the county clerk of Cook county is not authorized by 
law to give any such certificate, and also because the tax sales pur- 

porting to be mentioned therein are not shown of record in 
585 the county clerk’s office, and also because it is part of com- 
plainant’s original case, and, strictly speaking, is not rebut- 
tal of any testimony taken by defendants, and it was the duty of the 
complainant’s trustee, the defendant Knowlton, to have paid the 
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taxes therein mentioned under the terms of his deed to defendant 
Hanbury. 


(Endorsed :) Filed Jan’y 14, 1884. W. H. Bradley, cl’k. 


°“586 In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Emity Hoyt, Complainant, 
v8. 
MINER KNowLton, ANNA Hanbury, and Lyman Barro. 


Pursuant to notice and under the commission issued by the clerk 
of this court issued to Elij-h B. Sherman, special commissioner to 
take the testimony in writing of Miner N. Knowlton, de bene esse, 
comes the complainant, Emily Hoyt, by Edward J. Hill, her solic- 
itor, and the defendant, Miner N. Knowlton, in person and by B. M. 
Munn, his solicitor, and the defendant, Anna Hanbury, subject to 
the objection hereinafter made by M. A. Rorke & Son. 


The witness, Miner N. KNow.ton, having been duly sworn, de- 
poses and says : 


The defendant, Anna Hanbury, appears for the purpose of object- 
ing to the taking of the testimony, de bene esse, under the com- 
mission issued to E. B. Sherman by the clerk of the circuit 
587 court of the northern district of Illinois, upon the ground 
that the affidavit of Edward J. Hill and Miner N. Knowlton, 
filed February 26th, and upon which the commission issued, are in- 
Sufficient to authorize the commission, and also upon the ground 
that the notice given by the master is not a reasonable notice, and 
upon the further ground that it is proposed to examine the witness 
named in the commission upon oral interrogatories instead of in 
writing. 

The defendant, Anna Hanbury, desires to preserve all objections 
in matters of form or substance which may be taken to the com- 
mission or the notice given by the special commission, and counsel 
for Anna Hanbury, without waiving the objections, desired the priv- 
ilege of cross-examining Knowlton. 

Counsel for complainant hereby notifies the respective counsel for 
the defendants that he desires the evidence to be introduced in the 
cause to be taken orally, according to the custom and practice of this 
honorable court. 


588 Q. What is your name, age, residence and occupation ? 
A. Miner N. Knowlton; age, about 50; reside at 394 South 

Clark St., Chicago, and am a carpenter by occupation. 

Q. Are you one of the defendants in this suit? 

A. I believe so. 

Q. Do you know the defendant, Anna Hanbury ; and, if so, when 
and where did you become acquainted with her ? 

A. Yes, sir; I became acquainted with her about the 28th of 
June last, in the city of Chicago, at the drug store of Buck & Ray- 
nor, at the corner of State and Madison Sts. 
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Q. State how you came to meet her there. 
(Objected to as immaterial.) 


A. Isawan advertisement in a Sunday paper—the Sunday Tribune 
of June 25th—concerning a loan, and I answered that advertisement 
and got a reply to it in the shape of a letter. 

Q. Have you that letter? 

A. Yes, sir. 

Q. Will you please produce it ? 


(Witness does so.) 
Counsel for complainant offer in evidence the letter pro- 
589 duced by the witness, which is in the words and figures as 
follows, to wit: 
“ Junge 267TH, 1882. 
M. N. Knowlton, Esq. : 

Yours of this date is beforeme. ‘The diamonds I spoke of are now ' 
in a safe at the West Side. 

A friend who holds them at present loaned me $309 last winter. 
He is in need of the money at the present time ; consequently | am 
desirous that some honorable gentleman will be kind enough to 
loan the amount on reasonable interest. 

If you will meet me at the corner of Madison and State Sts. to- 
morrow evening at half past seven o’clock, and accompany me to 
68 West Madison St., I will let you see the diamonds. I firmly be- 
lieve you will be satisfied with the security. 

My time is fully occupied during the day-time, or I should be 
pleased to meet you at some other hour. I am very sensitive in re- 
gard to this loan, and I do not care for any to know that I am con- 
strained to take this course. 

If the hour mentioned will not be consistent with your 
590 pleasure, please write me during the day at 281 Michigan 
Ave. 
Yours very respectively, Mrs. A. HANBURY, 
281 Michigan Ave., City. 


P.S.—I will enter Buck & Raynor’s drug store before taking the 
car, and I will be dressed in black silk and moiré and a bonnet 
made of beaver, and if you desire you are at liberty to address me 
by presenting your card, so as to avoid mistakes. 

i 


(Counsel for Anna Hanbury objects to the letter as being imma- 
terial to the issues in this case.) 


Q. In whose writing is that letter 7 

A. Mrs. Anna Hanbury’s. 

Q. Are you acquainted with her handwriting? 

A. Iam. 

Q. What took plaee between you and her after that ? 

A, I met her at the time and place stated in that letter, on Wednes- 
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day evening, about the hour mentioned. I think the time stated in 
the letter was a day or so before; but I met her on the 28th. 

Q. Did you learn her name? 

A. Yes. I went with her that evening to Simon Strauss’ 
591 store, at 58 or 60 West Madison St., and saw her diamonds, 
upon which she wished the loan. 

Q. Well, go on and state what you did, and whether you loaned 

her the money. 


(Counsel for defendant, Anna Hanbury, objects to any letters not 
relating to any controversy in this suit.) 


A. I made a loan the next day. I loaned her $400 on the dia- 
monds for two months—I think it was for two months. 

Q. When next did you see her after that? 

A. On or about the 9th of August. I was passing—(Counsel for 
Anna Hanbury objects to the witness refreshing his memory from a 
memorandum kept in the hollow of his hand, it not being explained). 
She knocked on the window, and I looked up and saw that it 
was her, at 281 Michigan avenue, where she then resided. I 
started to go up the steps and she met me at the door. She said 
she wished to see me. 

Q. What took place? State what she said and what you said at 

that interview. 
592 A. She said she knew that her interest on the diamonds, 
which was payable monthly, was due, and that I ought to 
have it, but that she did not have the money to pay me, and that 
Mr. Shrouds, who owned the furniture in the house on monthly pay- 
ments, had sent his collector for the monthly payment, and she 
could not pay it, and that she had sent word to him that he might 
come and take away the furniture. She said she did not know what 
to do; that she could not meet her payments, and wished some 
money to buy things for her children to fit them for school, about the 
first of September. She desired me to loan her another hundred 
dollars, and she told me that she had some valuable lots situated in 
Boston, and that she must raise the money on them or sell them to 
help her out, or she would have to sell out her house and home. She 
said that the amount invested in these lots was about $20,000, and 
was the last of a fortune that had been left to her, and had 
593 been spent by her husband, of over $100,000; that the lots 
were her nest-egg, and she had intended to keep them, but 
now these would have to go. I declined to let her have the $100 
asked for. She followed me to the door and asked me to think it 
over, and perhaps I would change my mind and let her have the 
money. She spoke about if I would let her have the money she 
would either sell or negotiate a loan on her Boston property, and 
would very soon pay me back again; that it would accommodate 
her very much if 1 would let her have it just then. I think there 
was considerable more talk and conversation. She spoke of her loss, 
but I do not recollect exactly what it was. 
Q. When did you see her again ? 


stereo 
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A. On thinking the matter over I called there again the next 
day 
Counsel for the defendant, Anna Hanbury, objects to the witness 
refreshing his memory from the same paper which he laid down 
from the time of the last objection, and which paper has not been 


explained by the witness. 
594 Counsel for Knowlton insists that the witness has a right 
to refresh his memory from any memorandum. 


Q. Do you remember these days, irrespective of any memorandum 
which you have in your possession ? 

A. I do. 

Q. You are testifying from your own recollection, irrespective of 
any memorandum ? 

A. Iam. The only reason why I had this memorandum is be- 
cause it covers considerable time, and I made it up from scraps to 
refresh my memory. 

Q. You called the next day ? 

A. Yes. 

Q. What took place when you saw her on that occasion ? 

A. I told her that I was sorry for her, and would endeavor to as- 
sist her in paying back the money she had gotten, and she asked 
me if I could assist her in getting a loan on the Boston property or 
in selling it, and I told her that I would endeavor to do so. So we 
talked about the property, and she showed me the deeds of convey- 
ance to her and described the property, and told me that the lots 

were very desirable, and were situated within a block of the 

595 station of Clarendon Hills. 

Q. Did she give you the deeds ? 
. Yes. 
. Have you those deeds now ? 
. No, sir; I have not. 
Where are they? 
. I gave them to Mrs. Hanbury. 
Where did you last see them ? 
. I last saw them at Mr. Rorke’s office. 


Counsel for complainant hereby notifies Andrew M. Rorke, of the 
counsel for the defendant, Anna Hanbury, to produce for the pur- 
pose of this examination a certain deed, dated May 5th, 1873, from 
Charles J. Paige and James H. Paige to Harvey A. Whitney and 
George O. Whitney ; also the original deed, dated July 24th, 1876, 
from Harvey A. Whitney and George O. Whitney to Anna Han- 
bury, each of said deeds conveying certain property therein de- 
scribed as situated in that part of Boston, in the county of Suffolk, 
Commonwealth of Mass., called Clarendon Hills. 

Counsel for the defendant, Anna Hanbury, in response to 
596 the notice given by counsel, hereby remains mute, and neither 
admits or denies having the deeds, and if he had would de- 

cline to produce them for want of a reasonable notice. 


>OPOrop> 


Q. What are these papers which I now liand you? 
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A. I think they are copies of the deeds which she gave me. 

Q. At what time? 

A. On August 10th, 1882, I think it was, if I remember correctly, 
but I am very poor at remembering dates. 


Counsel for complainant offers in evidence as Exhibits “1” and 
“2” in connection with the testimony of the witness. 


Q. These Exhibits “1” and “ 2,” as I understand you, are copies 
of the deeds which she gave you on the 10th of August, 1882, at 
281 Michigan avenue? 

A. Yes, sir; I think so. 

Q. Please examine and state whether they are true copies or not. 

A. I think they are true copies. 


Counsel for defendant, Anna Hanbury, objects to secondary evi- 

dence as to the contents of the deeds without first havingshown 

597 that the originals are recorded and whether or not certified 
copies could be obtained. 


Q. What further took place after she gave you those deeds? 

A. She desired me to assist her in negotiating a loan on the Bos- 
ton property or selling it. | 

@. When you speak of the Boston property what property do you 
refer to? 

A. Those deeds describes the property which I refer to. There 
are 27 lots. 

Q. For what purpose was she giving you those deeds ? 

A. So that I could write and ascertain what I could do towards 
assisting her in obtaining a loan on the property described. 

Q. What else took place at that interview ? 

A. She gave me a description of the lots. She said they were 
situated on the Providence R. R., close to the depot and within one 
block of the station, and that the street ran directly up to the lots, 
and that it was within two or three minutes’ walk from the station. 
She described the lots as being high and dry and very desirable. 

She said that the direction was west and a little south from 
598 Boston and frequent trains ran out there,and it was built up 

around there, and that these lots would be needed very soon 
for building lots, and that she hated to dispose of them. She said 
their value would be greatly enhanced very soon for their desirable 
location to build upon, and that if she could obtain a loan she would 
rather not sell them, but would have to dispose of them in some 
way. I don’t think that is all she said. She very particularly de- 
scribed them, ahd she showed me the original deeds and said that 
that was the amount that they had cost, and the amount of consid- 
eration described in those deeds was about $20,000. 

@. What did you do with the deeds? 

A. Put them in my pocket and carried them away. 

Q. For what purpose? 


(Objected to as improper.) 


A. I promised to write to Boston for her and aid her in getting 
money on them by selling or mortgaging. 
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599 Counsel for Anna Hanbury objects to the witness stating 
his purpose. 


Q. State whether you wrote to Boston; and, if so, state when and 
to whom. 

A. I wrote within one or two days after that (witness examining 
his memorandum already referred to). 


Counsel for defendant Knowlton insists that the witness has a 
right to refresh his memory from any memorandum he has as to 
dates for the purpose of ascertaining the dates. 

Counsel for defendant, Anna Hanbury, objects to the witness re- 
freshing his,memory from any memorandum, and particularly the 
one referred to, unless the same is explained. 


(The witness, continuing, said :) I wrote toS. R. Knight & Co. and 
also R. Heber, of Boston. 

Q. State whether you received any answer. 

A. I received answers to these two letters. 

Q. Have you got the answers; and, if so, produce them. 

A. Yes;sir; I have them. These are the two letters. 
600 Counsel for defendant, Anna Hanbur-e, objects to the intro- 

duction of the letters on the ground that there has been an 

evident spot/ation of the letters in other handwriting. 


Boston, August 18th, 1882. 
Mr. Knowlton. 

Dear Str: In reply to your letter as to the vs alue of the squepl 
in Clarendon Hills, West Roxbury, Boston, Mass., I would say a 
the present time there is no market value. The assessed value is 
about $100 per lot. I have no knowledge of a sale in the neigh- 
borhood. I should not care to undertake to negotiate a mortgage 
on the property, the value is so uncertain. | do not consider the 
property good selling property, and no one can guess or estimate 
the value of undesirable property. With no prospects of improve- 
ment in the future, which seems to be about the condition of this 


property, I should not advise an effort to sell at auction. 
Very truly yours, SAMUEL R. KNIGHT. 


601 Younsel for defendant, Anna Hanbury, objects to the in- 
troduction of a copy of the letters unless the original letter is 
returned by the master as an exhibit. 

Counsel for complainant offers the original letter in evidence, 
which will be produced at the hearing in this cause and which is 
now marked Exhibit “ 3.” 

Counsel for complainant produces the other letter, which is in the 
words and figures following, to wit: 


“ Boston, August 18, 1882. 
M. H. Knowlton, Esq. 
Dear Sir: Your favor of the 12th came to hand, and I have de- 
layed answering the same until I could give some information in: 
regard to the lots. They are or will be quite desirable another 
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year, as the Providence R. R. is to commence to run cheap trains 
on their road and will give passes to builders for three years. The 
lots would not sell this year at a forced sale to advantage. 
602 Another year they might. 
Loans on vacant lands are not easily placed, but they are 
good security if you could get a person who has confidence in land 
mortgages. 


Yours respectfully, R. HEBER.” 


And the same is marked Exhibit No. “ 4.” 


Counsel for the defendant, Anna Hanbury, makes the same ob- 
jection to this letter that he did to the former letter. 


Q. After getting the letters from Boston about what time did you 
receive them ? 7 

A. About the 21st of August. 

Q. What did you do with the letters? 

A. I ealled and showed them to Mrs. Hanbury, and she read them 
over. She said that these letters seemed to show that the men did 
not know anything about the lots; that she had been all over the 
lots and drove around there with her phaeton, and knew all about 
it; that these men that livea in Boston did not seem to know any- 

thing about it; that one of the — writing did not pretend to 
603 know and had asked somebody else. I told her that the let- 

ters seemed to be very unfavorable, and she talked a good deal 
about the letters, and tried to explain them away. She would not 
make any sale or disposition of the property on such letters, and she 
had deeds to show that she had paid about $20,000 for that property, 
and what was said before towards raising a loan or trading to me 
the property could not be affected by such letters. 


Counsel for defendant, Anna Hanbury, objects to all the evidence 
thus far taken, on the ground that it is not so far shown that these 
transaction- were, at the time of the making of the contract of ex- 
change or at the time of the consummation of the trade and the ex- 
ecution of the deeds, described in the bill, and, further, that these 
transactions are too remote, being long prior to the contract in 
question. 


(The witness, continuing, said :) 
There had been conversations before, about the time I wrote the 
letters to Boston on the 12th, in which she said she would 
604 like to make an exchange with me for Chicago property for 
which she could get some income. I told her I thought that 
it would be very desirable for her, in present situation, to do so, and 
that if everything was satisfactory perhaps we could make an ex- 
change. She said she desired very much to do so, and that it would 
help her out of her present difficulties, and that she supposed she 
must make a sacrifice on the property. This conversation was about 
the time of writing the letters to Boston. At the time of the receipt 
of these letters, when I showed them to her and she had read them, 
and the letters were so unfavorable, we ended all the talk; that 
37—d380 
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ended all the talk. She then said she would not trade on these let- 
ters, and I said they were entirely unsatisfactory. At this time, 
after the letters were received, I said I did not think she could get 
a loan on the lots in Boston, and there the matter dropped. 
Q. When did you next see her? 

605 A. I called upon her on the 4th of September, I think it, 

was, to see if she had the money to pay me which was due 
me, and she said she had not, and that she had been trying to do 
something, and had caused Mr. Reid, a real estate agent, to adver- 
tise her house for sale at 281 Michigan avenue, and that he had 
advertised it in the Sunday paper, and called my attention to it, 
which was on August 27th, 1882. 

Counsel for complainant offers in evidence the advertisement ap- 
pearing in the Sunday Tribune of August 27th, in the words and 
figures as follows: 

“For sale by F. J. Reid, 27 Reaper block, without regard ‘to cost, 
a 30-room furnished house on Michigan avenue. Rent only $100; 
lease worth $2,500. No better opportunity has ever been offered for 
boarding buisness.” 

Counsel for defendant, Anna Hanbury, objects to the notice be- 
cause the original printed slip is not annexed to the deposition of 
the witness ; and, further, that it is immaterial in this case. 


606 (The witness, continuing, said:) She said then, “I don’t 

like to sell my house out if I could possibly avoid it. I wish 
to make this exchange with you, and then I will not have to sell 
out the house.” She got out the plat of the lots spoken of in the 
deeds. This is the plat of the lots spoken of in the deeds. 


Counse! for complainant offers in evidence the plat referred to by 
the witness, and the same is marked Exhibit No. “5,” and purports 
to be a plat of certain land of C. J. and J. H. Paige, in Clarendon 
Hills, drawn on a scale of 40 feet to the inch, by E. W. Herrick, C. E., 
Boston, May 22, 1872. 

Counsel for defendant, Anna Hanbury, objects to the introduction 
of the plat generally and further unless it is attached to the deposi- 
tion. 


(The witness, continuing, said:) She brought this plat out on the 
table and showed me the lands marked on the plat “ Mrs. H.” or 
“H.,” as being her lots; that these were nice streets (referring to the 

plat) and nice lands, and the whole was beautifully situated, 
607 with Poplar street on the south, as shown by the plat, and 

Beech street on the west. She said that Poplar street, on the 
south, was a nice street and ran directly to the depot on the Provi- 
dence R. R.; that this station was within one short block, or two or 
three minutes’ walk ; that this would all be built right up within a 
short time, and that from its being so close to the depot it would be 
a nice place for me to build houses upon, because I was a carpenter 
and builder. She said a good deal more, which I cannot repeat. She 
said this land was west of Boston, and that the Providence depot was 


ANNA HANBURY ET AL. 291 


t- just at the end of this, Poplar street, and that it was a beautiful 
e, walk, and was a nice street, laid out to the depot. 
et Q. What was said about the railroad being in the vicinity ? 


A. She showed that the depot was on the north side of the track, 
and that the distance straight up to this land from the depot was one 


It , block. She said this fast train to the builders would greatly en- 
e hance this property in value, owing to its location, and bring 
U 608  itinto market. She also said at that time that it was foolish- 
x ness for these men to say what they did about the property 
i being of so little value, and said, “ It cost me 10 cents a foot, and I 
, bought it very cheap, and all my friends congratulated me upon the 


nice bargain [ had made. There are my deeds and you can see for 
yourself, and the other deed, before I bought it, shows you that it 
] wus worth just as much then as at this time, which is nearly 10 years 
ago, and it is worth much more now, but I need the money and I 
must dispose of it at a sacrifice, and I would rather you would have 


: it, for I cannot manage such business. There is a small mortgage 
; of $800 on the lots, and that makes it look very bad to get a loan on, 


although it is nothing to speak of.” I told her that the mortgage 
would have to be paid off and increase the encumbrance in the new 
mortgage, if it could be done. This talk was very much a repeti- 

tion of what had been talked about on the 2Ist, when I 
609 called with these letters, but some was added. Then she de- 

sired me to take her statements and said she did not know 
anything about who wrote those letters, and that she wanted to make 
a trade with me; that it would help her out and I would make a 
good deal of money by the trade. I said I did not want to 
lose anything by the trade, and that I liked to make a good trade, 
but that I didn’t know anything about this matter. She then said, 
“ You can take my statements; I never say anything but that it is 
so; you will find that property better than I tell you it is.” I said 
that I would rather wait and go down and see the property or write 
more concerning it. She then said, “I have advertised my house, 
and she called my attention to the advertisement, and said that 
she could not wait, because Mr. Reid, the agent, had been there 
to show the house to several people; and she said further, “I 

think one of them will buy the house and — I wait I will 
610 lose the opportunity. I wish you would take my statement 

of the matter, and you will find it just as I tell you, for I am 
the one that will lose by the transaction. I would not exchange 
this property, that cost me 10 cents a foot, for your house, and make 
such a sacrifice, unless it was to get that income, so that then I 
could keep my house and home and get along. I know | am 
making a great sacrifice, but some one must have it, and I cannot 
keep it longer if I can dispose of it.” I said I never J never liked to 
take property without seeing it, but I will take your map—meaning 
the plat—and the papers and lopk it over. I told her at that time, 
after being so much urged, that I would take the papers and let 
her know. There was a great deal more talk, but this is about 
what it was. I think some of this conversation was on the 5th. In 
that conversation I — her the question, “ You tell me that you 
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have paid 10 cents a foot, or about $20,000, and your deeds 
611 showit. Did you take that property in exchange or under a 

mortgage or some other way?” Her answer was, “ Nothing 
of the kind; 1t was cash, and my friends advised me to do so to 
save it,so it would not be spent, as my other money had been.” 

Q. When did you next see Mrs. Hanbury ? 

A. On the 7th day of September, two days after this conversation 
spoken of, when I took the deeds. ) 

Q. State what you said and what she said then. 

A. I told her I had carefully examined the plat and counted up 
the size of the lots and figured the number of square feet in the 
lots, and that the amount paid was apparently correct; that the 
amount of 10 cents per foot, which she stated was the price paid, 
seemed to be not far from right, so far as I could see. She said it 
was, and everything was correct, just as she had stated it, and she 
desired me to rely upon her statement, I said, in answer to that, 
that I thought I would make the exchange, but that I did so en- 

tirely upon what she had shown me and represented to me, 
612 and that it was unusual for me to make a trade of this kind 

without seeing the property, but I believed her statements, 
and I would take them and make the exchange. She asked how 
soon we could do so, and I said that I could make out the paper 
and that we could sign it. She said, “I would not like to do that 
way, but would like to have my attorney make out the papers.” I 
said that it did not make much difference—only the expenses, which 
might be charged to her. Her answer was, I will pay the expenses 
and it won’t cost you anything. The agreement was that we were 
to go to Rorke & Son’s office the next day and have the agreement 
reduced to writing. I told her 1 would make out the memorandum 
of it, which I did and took to Rorke’s office, and they made out the 
agreement. 

@. What next? 

A. The agreement was made out, and this is a copy made out by 
Mr. Rorke. 

Q. It was reduced to writing? 

A. Yes. 

Q. By whom ? 
613 A. Rorke. 
Q. When did you see her again ” 

A. On the Sth, the next morning, at their office. 

Q. What did you do when you got there? 

A. I did not say much; but she told Rorke what she wanted 
done ; that we wanted an agreement made out, and I showed Mr. 
Rorke, Sr., the memorandum of the agreement we were to have, 
and he asked me for some of the deeds to show that the property 
was mine. 


By Mr. Rorke: 
Q. What property ? 


A. The Winthrop Place property. I had this piece of paper and 
said this was the substance of what the agreement was to be. At 


. 


om 
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first I may say that Mrs. Hanbury did the talking, and said what 
we wanted, and Rorke asked me to see my deeds, and I showed him 
what | had—the two or three deeds I had—and he asked me to go 
and get some of the deeds. I don’t know where they were, but any 
rate | showed sufficient abstracts or papers or deeds, so that it 
seemed to be satisfactory to him. 
614 Q. Did Mr. Rorke draw the agreement in two parts? 
A. Yes. 
Q@. And that is a copy which you have? 
A. Yes; I think so. 


Counsel for complainant offers the agreement in evidence as Ex- 
hibit No. “6.” | 

Counsel for the defendant, Anna Hanbury, objects to the deeds 
generally. 


Q. That is the agreement which you made upon that occasion ? 


A. It is. 
Q. It was made in counterpart? 
A. Yes. 


Q. What next did you do towards carrying out the agreement ? 
A. Commenced to get abstracts made out, and on the 26th of the 
same month I stopped and left the abstract at Rorke’s office. 
©. What did she do? 
A. She got an abstract from Boston. 
Q. Did you get any notice from her in reference to it? 
A. Yes; I got notice to call and see it. 
Q. When did you meet to carry out the agreement? 
A. On the 28th of September. 
Q. What did you do and what did she do? 
615 A. We made regular deeds of transfer and signed them. 
Q. What deeds did you make? 
A. I signed deeds in two parts—two separate instruments. 
Q. You made, acknowledged, and delivered them to Mrs. Han- 
bury, did you? ~<a 
A. Yes, sir. 


Counsel for complainant now notifies counsel for Mrs. Hanbury 
to produce the original deed made under this agreement, dated Sep- 
tember 28th, for the purpose of this examination, and that, if the 
deed is not produced, that copies will be introduced. 

Counsel for the defendant, Anna Hanbury, has not been notified 
to produce the deeds called for, and declines to state whether or not 
they are in his possession, custody, or control, except that they are 
not in the possession of the counsel now.examining the witness, 
and further objects to the production of any copies unless they be 
certified copies of the deeds called for, they having been both re- 

corded in Cook county, Illinois,on the 28th of September, 1882. 
616 Counsel for complainant now offers in evidence copies of 

the deeds, subject to the objection, and makes the same Ex- 
hibits “7” and “ 8.” 
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Q. State that part of the transaction that occurred on the 28th 
of September. 

A. This warranty deed of Anna Hanbury, made to me, of her 
lots in Boston were made under that agreement. 


Counsel for complainant offers the last-named deed in evidence, 
subject to objections, as Exhibit No. “9.” 
(Objected to generally.) 


Q. What else has she done towards carrying out that agreement 
since then ? 

A. I don’t know that she has done anything, except that she took 
possession of the property. After we signed the papers the papers 
each took our deeds. 

@. What was done — these Boston deeds ? 

A. They were left at the office of Mr. Rorke or kept in the cus- 
tody of Mrs. Hanbury; I don’t know which. I afterwards asked 

her for this Paige deed and the Whiting deed to the lots in 
617 Boston, and she said I would have to have them, and she 

would get them for me, but I never got them. I wrote her 
for them once, but have never received them since that time. 

Q. Did you get any answer to that letter? 

A. Yes, sir. 

Q. I notice in the agreement and in the deeds of yourself to Mrs. 
Hanbury under that agreement certain property being described as 
being situated upon Winthrop Place, in the city of Chicago; what 
numbers were they ? 

A. The street numbers were 18, 20, and 22 Winthrop Place. 

Q. How many feet front is there in number 18? 

A. 25 feet front and 20 front upon the other two. The rental was 
$110 per month. 

Q. Was that the rental of that property when the property was 
transferred ? 

A. Yes; that was about the re-tal then, and it isthesame now. I 
might say ‘under that agreement she was to pay up the back interest. 

There was an encumbrance on No. 22 of $1,800 and some back 
618 interest which she was to pay up to the first of October. 
Q. Has she paid that interest or that incumbrance? 

A. I don’t think so. 

Q. Do you know who owned that incumbrance at that time ? 

A. Yes; Emily Hoyt, the complainant. 

Q. Did you ever own that incumbrance? 


(Objected to.) 


A. I never did or pretend to own it to any person. I don’t think 
it was at the office, but it was understood between Mrs. Hanbury 
and myself, for we had talked it over before we went to the office to 
execute the deed on the 28th of September. I stated to her that the 
back interest would have to be paid up to October first, and that I 
thought I could get the interest reduced from what it was then 
drawing (9 per cent.) to eight per cent. and have her interest start 
from the date of the first of October. I did not make this arrange- 
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ment in any positive manner, but I told her that I thought it could 
be done when the interest was all paid up to October first. At 
Rorke’s office she said we had made an agreement, and it is 
619 correct, to make these papers in that manner, and a blank was 
left by the attorney drafting the papers to be afterwards 
filled up. 


All the foregoing evidence is objected to by counsel for defendant, 
Anna Hanbury, as irresponsive to question and immaterial to the 
issues. 


(The witness, continuing, said:) There were agreements concern- 
ing $200 also made concerning these Boston lots. 

Q. How long after getting the deed for the Boston lots was it be- 
fore you visited Boston, if you went there? 

A.'I left here and went there on the 3rd of October. 

Q. When did you get to Boston ? 

A. A few days afterwards; the 5th, I think, in the evening; that 

was Thursday, October Sth. 

Q. What did you do after you got there concerning the Boston 
property ? 

A. I undertook to carry out the agreement that I had made with 
Mrs. Hanbury, as specified in the writing. 

Q. Didn’t you go and look at these lots ? 

620 A. No; not then. I undertook to carry out the agreement 

concerning the $200. The $1,000 that was agreed to be paid 
in Boston consisted of a mortgage of $800 which stood against the 
lots, and then $200 which I was to pay in addition. This was not 
specified in the agreement in detail, but there was an attachment 
suit which was to be settled and which was a lien on the lots in 
favor of Mark Blaisdell. 

Q. What did you do, and who did you go to see? 

A. By direction of Mrs. Hanbury I called upon her attorney, at 
27 Park Row, a Mr. A. C. Cottrell. I was to pay $200 to him, which 
was to clear the property of the Blaisdell attachment. NextI was 
to pay the taxes for the past year, and if any portion of the $200 re- 
mained her attorney was to keep it for his fees for business he had 
done a year or two before that. 

Q. That was the understanding between you ? 

A. Yes; that was the understanding, and I called and paid to 
Cottrell the first $100. 

Q. Have you got a receipt for that? 

A. Yes, sir; here it is. 

621 Counsel forcomplainant offers the receipt in evidence, which 
is in the words and figures following, to wit: 
“ Boston, October 6th, 1882. 

Received of Mr. Knowlton one hundred dollars ($100) on account 
of agreement with Mrs. Hanbury. 

ASA COTTRELL.” 
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Objected to as immaterial to the issues in this case by counsel for 
Mrs. Hanbury. 


(That the witness, continuing, said :) That money was to pay the 
Blaisdell attachment. Another point came in there. Mr. Cottrell 
informed me that he was to keep the rest of the money to pay his 
bill, instead of paying the taxes, as the agreement was between my- 
selfand Mrs Hanbury. He claimed that he had letters from her, in 
which she said his bill was to be paid before the taxes. There was 
also some back interest that she had agreed to pay, and I[ wrote her 
a letter from Boston concerning this matter. 

Q. Have you a copy of that letter? 

A. Yes, sir. 

Q. Where did you get that copy ? 

A. Out of my files of papers. 

Q. You wrote her this letter, did you ? 
622 A. Yes. 

Counsel for complainant introduces the copy of the letter as Ex- 
hibit No. “10.” 

Counsel for Anna Hanbury objects on the ground that no founda- 
tion has been laid for it. 


Q. That letter will explain the whole thing, will it? 
A. Yes. 

Q. Did you get an answer? 

A. Yes. 

Q. To this letter ? 

A. Yes. 

Counsel for complainant offers the letter in evidence. 


@. What deeds are referred to in that letter ? 
A. It was in reference to deeds on the Boston lots from Paige to 


Whiting and Whiting to her. 


Counsel for defendant, Anna Hanbury, objects to all matters of 
evidence after the 28th of September—after the exchange of deeds. 
The letter is offered in evidence as Exhibit No. “ 11.” 

(Objected to by counsel for Hanbury as improper and irrelevant 
and incompetent.) 


Q. What further did you do? 
623 A. I called upon A. J. Bramford, who was Mrs. Hanbury’s 
real estate agent or the person who had charge of the lots 
which I had a deed to. 

Q. What did you and Bramford do? 

A. I called upon him at her request. She gave me a letter of in- 
troduction to him, and I spoke to him concerning the mortgage, 
which he had control of, upon these lots, and was about to pay it off. 

Q. How long was it after you got to Boston before you saw the 
lands described in these deeds, and who showed them to you? 

A. Bamford told me if I would wait until Saturday afternoon, 
after business, he would take his trotter and show me the lots. I 
waited until Saturday afternoon and went out with him and drove 
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round there late in the afternoon. He showed me some of the new 
buildings and points of interest. We took in the town considera- 

bly, and ‘long towards the afternoon we reached the vicinity 
624 of Clarendon Hill, and he showed me where the depot was— 

the Clarendon Hills depot—and then we turned round and 
drove in quite a circle ‘across the track of the Providence railroad 
and drove to where he showed me the lots described in the deed. 
These lots seemed to be acre property and not in streets, as it ap- 
peared on paper. 

Q. Did you go out and look at them ? 

A. It was in the afternoon, late, aud we stopped a few moments and 
looked out of the covered buggy and then turned round, and the 
trotter seemed to know that he was headed for Boston and made a 
pretty lively gait back. The lamp-lighters were round about that 
time. 

Q. This was Saturday night; what did you do on Sunday? 

A. On Monday I wrote a letter to Mrs. Hanbury. I was consid- 
erably occupied about that time. 

. What did you do on Tuesday ? 

A. I was making inquiries concerning the property and talking 
with people concerning it. 

Q. When next did you see the property after this writing ? 

A. I next saw it on “rere bn or Thursday, and I think it 
625 was on Thursday. 
Q. What did you do then ? 

A. When I got off of the cars I found the station-house was on 
the other side of the track, instead of being towards the lots. I was 
surprised to find it on a different side from where she had described 
it. I was going to go that way—that is, the direction she had de- 
scribed the lots as lying—and I found no crossing there and no street 
crossing the railroad track at that place, and that there was a post 
fence to keep the people from going on the track. I crossed over 
the track and through the fence and found a low and little board 
shanty thereat that point. I walked along in the direction in Which 
she had described the lots to me and found the ground all low and 
all covered with alders and willows and serub brush, and entirely 
unfit for anybody to think of building a house or even travel on. 
There is a small] path running through there, and in about five min- 

utes I passed out into that place. The ground seemed to be 
626 about all the same as before, filled with alders and willows, 

and the leaves were on the trees. I could not see any house 
or any people around there anywhere, and did not know what to 
make of it. I got out the plat which I had in my pocket—I had 
known from that where the lots were, on the corner of Beech and 
Poplar street—and went back to thestation to inquire where Poplar 
and Beech streets were; that that corner was about a half a mile 
from there, in a northerly direction. They pointed me out the direc- 
tion to take, which was up through this place that I had travelled 
before. I was directed to follow that path until I came to a street 
running straight across it, which they said was Poplar street; so I 
went there and found Beech and Poplar streets, and I recognized it 
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as the place which Bamford had showed me Saturday evening. 
When I got to the place I knew it. 
Q. How far is that from the depot ? 
A. One way you had to go from the alleged depot was to 
627 drive about a mile and cross the railroad track away east of 
the station; but there was no public street that you could 
drive from the depot on, and this not to-day. The only street you 
can reach is to drive away round to the crossing of the railroad, and 
that‘fence is there now. I left and didn’t talk any more of it. I got 
back to Boston and left there. 
Q. Did you make any inquiries as to the value of this property ? 
(Objected to on the ground that the defendant, Anna Hanbury, 
had no connection with these inquiries and generally as imma- 
terial.) 


A. Yes; I did; I made many inquiries concerning it. 

Q. From whom ? 

A. From various real estate agents in Boston that were interested 
in and knew property in that vicinity and many others not inter- 
ested at all. 

Q. What did you find out? 

A. I found it was meadow land. It was acre property. I found 

it all enclosed in one field—enclosed as a meadow. ‘There 
628 were indications that the ground had been plowed. 


Objected to as immaterial, and the answer objected to unless the 
witness gives the names of the parties. 


Q. How about improvements around there? 

A. As far as the meadow portion of the land, it all laid very well, 
but some was rather low and was simply good for meadow land. 
There were some houses around there. 

Q. How many and where? 

A. There were two or three houses west of that, on the west side of 
Beech street, and there were houses towards Boston. 

Q. How many houses did you see? 

A. Well, I could not countthem. There were a good many right 
out west from Boston —the nearer you went the more houses. If it 
had been where she showed me it would have been all right enough 
and good enough too, but it was not where she showed me at all. I 

also found out that the representations that she had made 
629 about paying cash for the property was entirely false, and the 

fact was that she had paid no cash for it at all; that the con- 
sideration that was first given to Paige was an exchange, in which he 
realized very little for the lots. 

Q. You didn’t find the property at the depot, but half a mile 
away ? : 

A. Yes, and the depot on the other side of the track, and no street 
leading direct to the depot. 

Q. wee that property worth any more than the encumbrance 
on it’ 
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Objected to on the ground that the witness does not show where 
he got his information. 


A. I saw that I had got wholly deceived. 

Q. Where did vou go then? 

A. I took the cars and went to Boston. 

Q. How long after that before you went to Chicago? 

A. I left the same night and had business in New York, and 
stopped there, and, I think, I got here on the 27th of October, which 
was Friday. 

@. What did you do the next day? 

A. I called upon Mr. Rorke. 

Q. Which Rorke? 

A. The father of the gentleman present. I didn’t see this one, I 

think. 
63 Q. State the object of your interview with him. 

A. My object in calling there was to get possession of the 
abstracts connected with that trust deed. It was not much of an 
interview. He asked if I had seen the madam or lady, and I told 
him no, and then he asked me how I liked the Boston lots. I told 
him that I didn’t want to have anything to do with it at all, and he 
said, “I am not to blame at all;” and then I called upon Mr. Munn 
to see what action I should take in the matter. This was on the 
28th. 

Q. How long after you got back before you filed the bill to set 
aside the deed on account of fraud ? 

A. The injunction was on November 3rd, which was the the day 
I filed it. 
~ Q. Mrs. Hanbury filed a bill against you, has she not ? 

A. Yes. 

(. She is not satisfied with the business, either? 

A. No: she is not satisfied. 

Q. This Winthrop Place property which you transferred to her 

on the 28th, the numbers being 18, 20, and 22 Winthrop 
63 Place, from whom did you purchase these, respectively ? 

A. The vacant lot I bought of, I think, C. B. Wilson, which 
was lot 18. ; 

Q. What did you give for that vacant lot? 

A. I paid off a trust deed, amounting to $600, and made him a 
trade of a set of furniture besides. 

(). What did that cost? 

A. The lot cost me $600. I paid the trust deed. 
Q. Whose money did you pay for that property? 
A. Mrs. Hoyt’s. 

Q. Was it money you held as her agent? 


Objected to gerierally. 
A, Yes. page : 
Q. Did you improve that and put up a brick building; and, if so, 


whose money did you put in the building? 
A. Yes; I puta brick dwelling and barn on the property. The 


CE 
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house is a dwelling-house with three flats, and cost near about 
$3,500 for material and labor. 

. Whose money paid for that? 

A. Mrs. Hoyt’s money was invested in that and the other build- 


ing. 
Q. From whom did you get No. 20? 
632 A. That I bought from Mr.C.S. Shields. The equity cost 
me about $450, and it had a trust deed on it, which I bought 

with Mrs. Hoyt’s money, which amounted to $1,840. No. 22, ad- 
joining, I purchased from the same party and gave $700 for the 
equity, subject to a trust deed for $1,800. I subsequently purchased 
for Mrs. Hoyt, with her money, the trust deed upon No. 22. I took 
the title to that property in my name. I was the agent for Mrs. 
Hoyt and her attorney-in-fact, and I had charge of other property 
located at 292 and 394 South Clark St. (Counsel for defendant, Anna 
Hanbury, objects to the testimony as to his being attorney-in-fact.) 
I collected from that property belonging to her as rents this money. 

Q. You have accounted, have you not, under a decree before this 
court ? 

A. Yes, sir. 


Counsel for Anna Hanbury objects to the witness being asked as 
to the accounting on the ground. that his client is not bound by it. 


Q. Have you read over that examination on that account- 


ing? 
633 A. Yes, sir, except what was taken the last day. 
Q. Was that examination under oath ? 
A: Zo. 


Q. What you have read of that examination as it has come from 
the type-writer state whether it is true. 

A. That is true; it contains all the facts in the matter between me 
and Mrs. Hoyt. 


Counsel for the complainant now offers as part of the examination 
of the witness, M. N. Knowlton, and as explanatory of his answer, 
_the testimony of said M. N. Knowlton taken before E. B. Sherm: an, 
a master in chancery of this court, under an order entered in this 
cause of the date of February 23rd, 1883, and makes the same Ex- 
hibit No. “12,” and makes the same a part of this examination the 
same as if repeated herein again, together with all the exhibits at- 
tached. 


Q. Is what it contained in this Exhibit No. “12” true,to the 
best of your knowledge? 
A. Yes, sir. 
Counsel for Anna Hanbury objects to the introduction 
634 of this exhibit and any of the proceedings under the order 
of reference entered in this cause on the 22nd day of Febru- 
ary, 1883, upon the ground that the saving clause therein ordered 
by Judge Blodgett and in his own handwriting, that “the proceed- 
ings under this decree shall not affect the defendants who have not 
answered.” 


ANNA HANBURY ET AL. 301 


And counsel for Anna Hanbury invokes the protection of that 
order in behalf of his client and objects to the testimony in this suit 
as to her and the others not answered, his appearance as detailed in 
that testimony being merely for the purpose of objecting. 


Cross-examination by B. M. Munn 


Q. Was any person present when you and Mrs. Hanbury talked 
in reference to an exchange of property ? 

A. No, sir. 

Q. Where was the chief conversation ? 

A. In her front parlor, at 281 Michigan avenue. 

Q. What did she say, if anything, as to the reason why vou should 

give a speedy answer as to whether you would make an ex- 
635 change of property? 

A. That was about the 5th of September, that she desired 
me to take the property, and the reason she gave was that she had 
advertised her house. She represented to me that she expected a 
man to buy it ahd said she would tell them that she had changed 
her mind and would keep the property, and the rents of the prop- 
erty which she got would keep her from breaking up her home. 

Q. When you speak of her house or home, as used by you in your 
examination-in-chief, do you mean property that she owned or rented, 
or do you mean personal property ? 

A. I mean that it was simply her home and under her control by 
a lease; that the house was a leased house, filled up with furniture 
owned by Mr. Strauss. He owned about everything in the house. 
She represented to me that she had nothing whatever in the house, 
except her wearing apparel and a few pictures. She said the prop- 
erty belonged to Strauss under a mortgage. 

Q. Then her home on Michigan avenue is the one which 
636 she talked of—which she desired to retain. 

A. That was it exactly if she made a trade with me. 

Q. What other reason did she give for making this exchange and 
getting the Winthrop Place property for the Clarendon Hills prop- 
erty ? | 
A. Well, she could use the income and have money to educate 
the children; she had two or three children; but the great ne- 
cessity was just at present to use as an income. 

Q. The income from the West Side property was at that time what? 

A. $110 permonth. The Boston property was nothing and she 
had to pay. the taxes. 

Q. State if anything was said between her and yourself with re- 
gard to the taxes on the Boston property, and whether or not the 
taxes had been paid up. 

A. She said they were all paid up to this year, and this agree- 
ment was that this $200 was to pay up all the back taxes on the 
property. 

Q. While upon that point I will ask you if, when you went to 
Boston after the exchange, did you find any taxes against the prop- 
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erty or did you find any liens on the property for taxes, or did 
637 you ascertain anything as to how they had been paid by 
her? 

A. I ascertained definately about that. I learned that there was 
due on the lots for this year taxes amounting to about $40, and that 
for three -years past the taxes had not been paid, but that she had 
by her personal application, as being a very poor widow and in des- 
titute circumstances, had the taxes rebated, as the property was en- 
cumbered. She had paid no taxes for three years. 

Q. How many of the parties, from your best recollection, did you 
consult among the real estate dealers as to the value of Clarendon 
Hills property while you were in Boston and at Clarendon Hills? 

A. Well, I should think from 40 to 200. 

Q. Did you make any particular data or memorandum as to the 
naines of the parties of whom you inquired, about which you testified 
in your examination-in-chief? 

A. I don’t think I have; I may have the names of some of the 
parties; I think I have the names of quite a number of them. 

Q. What, then, was the substance of the informatiun you gathered 
from them as to the desirability and value of the Clarendon Hills 
property ? 

638 (Objected to as immaterial and improper.) 


A. That it was very little in value; that the $1,000 encumbrance 
was about as much as it would sell for. After paying the $1,000 
and the $500 for the diamonds it was all it was worth. 

Counsel for Anna Hanbury objects to the answer of the witness 
and to the question of counsel for the reason that it is not yet shown 
from whom he derived his information or upon what he bases his 
information. 


(The witness, continuing, said :) This woud make an encumbrance 
of $1,500, which was more than the property could be sold for. 

Q. When this trade was made between you and Mrs. Hanbury, as 
shown by the deeds, was the trade bona fide ? 

A. It was fraudulent and false, and because of these representa- 
tions I made the exchange 


(Objected to as irresponsive to the question.) 


I believed them. I believed the representations were true. 

Q. Did you tell her at the time that this money of Mrs. 
639 Hoyt’s went into this property which you deeded to her ? 

A. I don’t think I ever mentioned the name of Mrs. Hoyt 
to Mrs. Hanbury. 

Q. It was a fact, as you have stated in your examination-in-chief, 
that this was really Mrs. Hoyt’s property—that is, her money was 
invested in this Winthrop Place property ? 

A. Yes. : 

Q. Then why did you trade with her to get the property at Claren- 
don Hills? 

A. Well, I had charge of Mrs. Hoyt’s property, and I supposed it 
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was a fair and even exchange, and that there would be nothing 
wrong in the matter. I never had any intention of wronging Mrs. 
Hoyt or Mrs. Hanbury. 

@. Was it your purpose to utilize the property there for Mrs. 
Hoyt’s property here? 

A. Yes; it would have been her property, just as much as this 
was. 

Q. What was your idea if this had turned out as it was repre- 
sented as to your utilizing it? 

A. I could have disposed of it favorably if it had been located as 

Mrs. Hanbury represented to me. It would have been a 
640 favorable change, I think. 
(. For what reason ? 

A. I think I could have handled it so as to make something out 
of it by building and disposing of the property in that way. 

Q. Was anything said in that talk between you and Mrs. Han- 
bury, just before you consum-ated the trade, as to how you could use 
the property, you being a carpenter, and make money ? 

A. She said I could put up buildings and rent them there, and 
make a fine thing, for it was splendid property and it would enhance 
its value greatly. I didn’t know at the time what I should do ex- 
actly—build houses or not. . 

Q. Did you find upon inquiry, when you visited Clarendon Hills, 
that the property was of such nature and character as to make it 
desirable to make improvements of that kind there? 

A. I don’t think a man with good sense would put up a house 
there. 

Counsel for defendant Hanbury objects to any evidence touching 

any conveyance of the Winthrop Place property, because the 
641 witness Knowlton has just sworn that he never mentioned 
the name of Mrs. Hoyt to Mrs. Hanbury. 


Q. Did you find the property to be popular and desirable as a 
Boston suburb to invest money in? “ 

A. No; it was not desirable at all. If a man wanted a country 
farm, or wanted to go into the country where he could buy land by 
the acre, then he could use this property. 

(. If the property had been found by you to be where Mrs. Han- 
bury represented it to you, how much more valuable would it have 
been than it is as you found it—further off and in a different direc- 
tion ? 

A. It could not be located where she told me it was, for it was too 
low ground there. 

Q. Then you found the facts as to the location of the property to 
be different from her representation ? 

A. It was entirely in a different place. 

Q. You also found it different from her representation as to de- 
sirability and value ? 

A. I found the value in the deed was a mere trading value, and 
not cash value. 
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Q. Do you distinctly recollect that at the time just before 
642 the time you exchanged the property with Mrs. Hanbury, 
that she stated to you distinctly that she purchased this prop- 

erty for $20,000, or thereabouts, for cash ? 

A. She stated that positively. 

Q. How did you find it in that respect, upon inquiry and exami- 
nation, as to that property ? 

A. I ascertained that since then that the property she exchanged 
for this property was encumbered property. 

Q. Did you ascertain as to what the property she exchanged 
for this was worth? 

A. No, sir; I did not; but I think it was situated at Cambridge. 

Q. At the time she told you she paid cash for that property 
how did she say she purchased it—by the lot or by the tract or 
by the foot, or how ? 

A. She said it cost her 10 cents a foot, but did not say cash at that 
time. I asked particularly if it cost her 10 cents per foot, or if she 
had taken it in exchange, and she stated at that time that it was 
cash, and that she had invested the money at the advice of friends 
to save it from being squandered, as she expressed it; that her hus- 

band was dissipated. 
643 Q. Have you since the trade made an examination of the 
records of Suffolk county as to the quantity of ground, so as 
to ascertain whether 10 cents per syuare foot would make $20,000? 

A. On the 5th of September, at 281 Michigan avenue, when she 
gave me the plat and the deeds, I carefully examined — together 
and figured up the number of square feet and found that the num- 
ber of square feet corresponded with the price of 10 cents per foot, 
making the amount expressed in the deeds a little less than $20,000. 

Q. Did you upon this examination and inquiry at Boston and 
Clarendon Hills find any of the material allegations as to the loca- 
tion, value, and desirability of the property as represented by Mrs. 
Hanbury ? 

A. No; they were not true. 

Q. Referring to the real estate at Winthrop Place that you ex- 
_changed for this property, I will ask you to state what the value of 
this property was at the time you made the exchange. 

(Objected to until the witness has shown his competency to tes- 
tify.) 


644 A. About $12,000. It paid about 7 per cent. on $12,000, 

or the rents amounted to the sum of $1,500 per year, and the 
expenses would leave it so that it would pay a net income of 7 per 
cent. on $12,000. 

Q. Do you form your estimate of its value upon that basis alone 
or have you had dealings in real estate in Chicago and elsewhere 
that enable you to form an opinion ? 

A. I have acted asa real estate agent in Chicago a good many 
years and have been, more or less, familiar or interested as to value 
of property, and my judgment is pretty good in that vicinity. 

Q. You have stated that you called upon me, as your attorney, to 
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advise about the suit afterwards brought in the superior court 
against Mrs. Hanbury. Will you state the date you called upon me, 
as near as you can? 

A. On the 28th of October, which was on Saturday, the same 
day that I called upon Rorke. . 

Q. State whether or not, previous to calling upon counsel for ad- 

vice in regard to this trade, you called upon, Mrs. Hanbury or 
645 whether you called upon her afterwards and before bringing 
suit; and, if so, state what was said and done. 

A. I called upon Mr. Munn the next day after my return, which 
was Saturday, and I did not call upon her until the next week, on 
Monday afternoon, and had not seen or met her. 

Q. State whether, prior to bringing of the suit, you went to her 
and informed her of your disappointment in these representations 
and requested a re-exchange of the property. 

A. That was on the second time that I saw her, which was Tues- 
day evening. : 

Q. Was any one present ? 

A. The first time I just saw her a few moments in the hall and 
told her that I would call the next evening, which I did. 

(). Did you present the fact- substantially to her as you had found 
them and request a re-exchange ? 

A. I don’t think I stated the facts as I found them, altogether ; 
did not go into much detail, but I told her 1 wanted to make another 
trade with her, and she very pleasantly asked what it was, and I 

said I wanted to trade back. She asked what objection I had, 
646 and I told her she was playing sharp on me. 
Q. What did she say, if anything, as to whether she would 
trade back ? 

A. She asked how she was playing sharp, and I explained a little 
to her, and she said she did not want to trade back. 

(. Then you brought suit? 7 

A. No; I told her that I thought she had better think it.over a 
little, and, perhaps, she might conclude to do so, and that I* would 
call again. I did not intend to say anything very hard or express 
my feelings in the matter fully. I called upon her the next even- 
ing, which was on Wednesday, November Ist. 

Q. Did you effect anything towards inducing her to exchange? 

A. I could not do anything at all in the matter, and she told me 
she did not want me to speak of the matter again. 

Q. You spoke in your examination-in-chief of acting under a 
power of attorney. Have you got that with you” 

A. I thing I gave it up here when I was examined before. 


Counsel for defendant Knowlton offers in evidence the 

647 power of attorney from Mrs. Hoyt, the complainant, to this 
witness, which was made an exhibit in the other matter. 

Counsel for defendant, Anna Hanbury, objects to the introduc- 

tion of the power of attorney upon the ground that it does not affect 

the property whereof Anna Hanbury is seized (Wintbrop Place prop- 
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erty), and upon the further ground that it is immaterial, so far as 
the defendant, Anna Hanbury, is concerned. 


Q. What was the occasion of your sister giving you a power of at- 
torney ? 

A. I suppose it was to do what a power of attorney required; and, 
furthermore, I think in some cases a power of attorney is needed. 

Q. Were you handling or about to handle any money for her or 
collecting any rents for her prior to the purchase of the Winthrop 
Place property? And, if so, state to what extent. 

A. Yes; I collected rents for her at 392 and 394 South Clark St., 
from $150 to $200 per month. 

Q. For how many years? 

A. Since the lst of May, 1877. 
648 Q. Who was the owner of that Clark St. property ? 
A. Mrs. Hoyt, my sister. 

Q. By deed of the property or by lease? 

A. She had a deed from the master in chancery for the buildings 
and improvements and the ground under a leasehold on which she 
paid a monthly ground rent. 

Q. Has she had any other agent in Chicago during the last 6 or 
7 years ? 

A. No. 

Q. About how much money during these 7 years have you real- 
ized for her out of this property on Clark St.? 

A. The net amount is about $8,000. 

Q. About how much, over and above the commissions to you ? 

A. That is the net amount after taking out the rent and my com- 


mission. 


Q. Now, state whether this money collected from rents and real- 
ized out of the Clark St. property went into the Winthrop Place 
property ? , 

A. They did. 

A. Now, state if the complainant, Emily Hoyt, for any consider- 
able time prior to the commencement of this suit,ever complained 
of you as her agent. 

A. I don’t think she would have ever known of this suit 
649 if it had not — brought to her knowledge by the suits. 

Q. State whether before the commencement of the suit you 
accounted to her for any of these monies. 

A. No; I never accounted to her for them, and she never de- 
manded it. 

Q. You spoke in your examination-in-chief of having turned over 
to her all the $1,800 and interest? 

i 

Q. That was so much placed to her credit in good faith ? 

A. Yes. 

Q. Has she got that money? 

A. I don’t know, but I don’t think so. 

Q. What has become of that money ? 

A. I paid that for the trust deed upon the property No. 22. 
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Q. Is that trust deed still existing or is it foreclosed ? 

A. The foreclosure was enjoined by injunction in the suit by Anna 
Hanbury against the trustee, Lyman Baird, and myself. 

(. Was that recently ? 

A. Yes, sir. 

Q. Is that suit still pending in the superior court of this county ? 

A. Yes,sir. 

Q. State what you may know of your own knowledge 
650 as to whether that money has been paid to her or was paid 
into court. 

A. Of my own knowledge I don’t know. 

Q. If it is paid into court whose money is it, and who does it 
justly belong to? 

A. It belongs to her. 

Q. Do you claim that and is it part of your accounting to the 
master in chancery ? 

A. Yes; I have claimed it and so consider it in my accounts. 

Q. You speak of a suit being brought by myself as your counsel 
against Mrs. Hanbury in the superior court of this county; is that 
suit still pending and undetermined ? 

A. it is. 

Q. I will get you to state whether, to your best knowledge and 
belief, you have made a fair and ful! statement of the facts as to 
your trust relationship ? 

A. I have. 

Q. Is the testimony as given by you in this investigation before 
the master truthful, as you understand and believe? 


Counsel for the defendrnt, Anna Hanbury, objects on the ground 

that by the order under which that testimony was taken she 

651 cannot be affected thereby, and which order was entered Feb- 
ruary 23rd, 1883, in this cause. 


A. It is. 

Q. Do you think of any other matter or thing necessary or essen- 
tial to this inquiry, so far as your trust relationship is concerned ? 
and, if so, you may state it, 

A. Mrs. Hoyt is my sister and has sufficient confidence in my 
management that she does not look into these matters of account- 
ing often and closely, and therefore there was no complaint until 
the institution of these suits. I don’t think she would have been 
brought into this case if Mrs. Hanbury had not made her a party 
in the other case. 

Q. Do you recollect any conversation between you and Mrs. Han- 
bury, either before or since the commencement of this suit in the 
superior court, wherein Mrs. Hanbury spoke of your reliance upon 
her representations as to the location, value, and desirability of the 
Clarendon Hills property ? 


Objected to as immaterial and not proper cross-examination. 


A. I remember her speaking of my relying upon her representa- 
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tions, at 1328 Michigan Ave., one or about Tuesday evening, 
652 or it might be Monday evening, just after making the deed 

on the 28th. She said, in her parlor, in the presence of an- 
other lady, that I had in my trade with her taken her statements 
and made a trade without ever seeing the property. 

Q. On what occasion was that and who was the lady, if you re- 
member ? 

A. The ladie’s name was Olive A. Martin and the circumstances 
came in incidentally in talking about their matters of trade. 

Q. This was before you went to Boston to examine the character 
of the property ? 

A. About three days before. 

Q. Is that lady living in the city now? 

A. Yes. 

Q. Was any one else present, to your recollection ? 

A. No. The whole business representations and talk concerning 
this matter was entirely between Mrs. Hanbury and myself. She 
would even send the servant or her little son out of the room when 
we talked about it. 

Q. You mean the chief talk in regard to the trade and the 
653 inducements was made between you and Mrs. Hanbury 
alone? 

A. It was. I don’t think anything concerning the agreement 
was mentioned in Rorke’s office. 

Q. Have vou made, to your knowledge, any statements incon- 
sistent with your testimony in relation tothat bargain and exchange 
of property and in relation to your finding the value and loca- 
tion of the property in Boston from what you have stated in your 
testimony ? 


Objected to as immaterial and an attempt to cross-examine his 
own client. 


A. I desire to have the last clause of the former statement in re- 
lation to what took place in Mr. Rorke’s office eraced, as counsel for 
Mrs. Hanbury says I may find three against me on that point. 

By agreement of counsel the taking of further testimony is now 
adjourned until Tuesday next, at 9.30 o’clock. : 


Tugspay Morninea, March 6th, 18883. 
Counsel present as before. 


By Mr. Hit: 


Q. Have you since your examination read over your testimony 
heretofore taken under the decree? 
654 A. Yes. 
Q. Is that testimony substantially correct in every part? 
A. Yes, sir. 
Q. So far as your knowledge goes is it true? 
A. Yes, sir. 


(Complainant rests.) 
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Cross-examination by Mr. Rorke in behalf of Anna Han- 
bury: 
Q. When did you become acquainted with the defendant Han- 
bury ? 
A. About the 28th of June last. 
Q. Under what circumstances did you first meet her? 
A. I met her at the drug store of Buck & Raynor, at the corner 
of State and Madison Sts. 
Q. What was the occasion of your meeting her there, if any ? 
A. It was in answer to a letter from her. 
Q. Did you get and receive a letter ? 
A. I answered an advertisement and received a letter in reply. 
Q. In what paper was the advertisement? 
A. I think it was in the Sunday Tribune of about June 25th. 
Q. Had you had any acquaintance with her previous to that? 
A. No, sir. 
655 Q. After seeing her advertisement what did you do? 
A. I answered the advertisement, and addressed it to some 
letter or figure at the Tribune office, but did not know the person. 


Counsel for complainant objects to the statement as to the super- 
scription and contents of the letter in answer to the advertise- 
ment. 


Q. Then you first wrote to Mrs. Hanbury in answer to that ad- 
vertisement ? 

A. I did not know her. I didn’t put her name on the letter. 

Q. In answer to your letter you received the letter introduced by 
you? 

A. Yes. 

Q. Have you that letter with you now? 

A. No, sir. 

Q. Can you now produce it? 

A. If I go for it 1 can? 

Q. What did you do after you met at Buck & Raynor's? * 

A. We went to Strauss’ store,on West Madison St., I think, at 58 . 


Q. When you say last June you mean June, 1882? 
A. Yes, sir. 
Q. What did you do at Strauss’ office when you and Mrs, 
656 Hanbury went there? 
A. Looked at some diamonds. 
Q. How long did that interview last ? 
A. Don’t exactly remember ; it was very short. 
Q. When did you next see Mrs. Hanbury after the interview at 
Strauss’ ? 
A. The next forenoon, I think. 
Q. When you met her there at the drug store did you jump ona 
car ? 
A. I took a car, but don’t know as I jumped, and went on the 
West Side. 


Shields’ office. 
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Q. About what day of the month was it when you met her there ? 

A. About the 29th of June. 

Q. After the interview on the morning of the 29th of June did 
you request any one else to be present besides Mrs. Hanbury ? 

A. Yes; C. J. Shields. 

Q. Is he the gentleman who has been so constant in his attend- 
ance at this examination ? 

A. He is a tenant in the premises. 

Q. Have you not had intimate buisness relations with him for 
some time past ? 

A. Nothing very intimate. 

Q. Do you office together in vour down-town office ? 

A. No, sir. 
657 Q. Do you keep valuable diamonds in his safe or in a safe 
under his control ? 


Objected to, and withdrawn. 


Q. What was done on the morning of the 27th in the presence of 
Shields and Mrs. Hanbury at Strauss’? 

A. We looked at the diamonds and talked some. The interview 
was not over a quarter of an hour. 

Q. Did you separate there ? 

A. I think not. We took a car and came back on the South Side. 

Q. What did you do on the South Side as long as she was with 
rou ? 

A. Rode on a car. 

Q. Did your ride come to a termination ? 

A. Yes, sir. 

Q. Where? 

A. I think Shields got off at one place; I got olf at another and 
left her on the car. 

Q. Did you go tothe office of Shields at any time during the 
29th of June when Mrs. Hanbury was present? 

A. Yes. 

Q. Was it in the morning ? 

A. I think so. 

Q. Did you go over from Strauss’ to Shields’ office in the morn- 
ing of the 29th ? 

A. I don’t think so. 
658 Q. After you got out of the car where did you go? 
A. I think I went to the bank and gut some money and 

met Mrs. Hanbury at Shields’ office. 

Q. Was that by a previous arrangement made on } the morning of 
the 29th, when you left her on the car? 

A. It was understood. 

Q. What arrangement did you come to at Strauss’ office after you 
saw the diamonds? 

A. I agreed to make her the loan of $400 on the diamonds, and 
the loan was made, so far as paying the money over is concerned, in 
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Q. How soon after you left Strauss’ did .you meet her at Shields’ 


office ? 
A. I think in half an hour; inside of an hour. 
Q. Are these the diamonds in question on her now ? 
A. I think the brooch and pin are. 
©. You were down at Shields’ office on the 29th ? 
A. I gave her the money there and she gave me the diamonds. 
Q. How long was the note to run? 
A. Two months, I think. 
@. What was the rate of interest ? 
A. 3 per cent. per month. 
Q. Was the interest paid ? 
659 A. I never got any interest. 
Q. Did you take it out by way of discount? 
A. 1 don’t exactly remember, but I don’t think she gave me any 
money. 
Q. Now, what has been your business for 7 or 8 vears past ? 
A. Carpenter and builder. 
Q. What else since you came to Chicago ? 
A. I came here in 1855 or ’56. 
Q. Have you been a resident here ever sinee? 
A. No. 
Q. Did you ever at any time have business from the city? 
A. Yes, sir. 
Q. For how long? 
A. At various periods. 
Q. Since 1865 or ’66 have you been more than a year out of the 
city at any one time? 
A. Yes, sir. 
Q. For how long? 
A. I don’t know. 
(. Where were you ? 
A. In China. 
Q. How long have you been residing i in the city without break, 
counting backward from this time? 
A. I think about 6 or 7 years. 
Q. After you paid her the $400 do you remember of accompany- 
ing her from the office? 
660 A. I don’t remember. 
Q. You don’t remember what occurred when you paid her 
the $400? 
A. I gave her the money. 
@. What did you do after that ? 
A. I don’t remember. 
Q. How soon after you paid her the money did you leave her or 
she leave you? 
A. I think as soon as the business was done. 
Q. When did you next see her after the 29th of June? 
A. I think it was about the 8th of August. 
Q. Had you not seen her between those dates ? 
A. I don’t remember to have seen her. 
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Q. Do you remember whether or not all the interest claimed by 


you upon the loan of $400 was paid to you at the rate of 3 per cent. 


per month? 

A. I never got any money for it. 

Q. How did you come to meet Mrs. Hanbury on the Sth of Au- 

ust? 

A. I think it was on the 9th of August. She knocked on the 
window as I was passing the house, at 281 Michigan avenue, and I 
went up the steps and she let me in. 

Q. Was there any interest due about the 29th of July ? 

A. Yes, sir. 
661 Q. At the rate of 3 per cent. per month on $400? 
A. Yes; $12.00. 

Q. When your interest became due on the 29th of July until the 
9th of August did you go to her house? 

A. I don’t think so. : 

Q. Did vou in any way make a demand for the payment of your 
interest ? 

A. I think so—no, I don’t think so. 

Q. Did you find yourself in the neighborhood of her house about 
the second of August? 

A. I don’t remember. 

Q. How is it that you nof state that you next saw her on the 
8th or 9th of August, when in the other suit in the superior court, in 
the bill filed by you, letters of yours dated the 2nd of August and 
addressed to parties in Boston 

A. No answer. 

Q. How did you happen to be at 281 Michigan avenue on or about 
the 8th or 9th of August and saw Mrs. Hanbury? ) 

A. I think I was walking along there. 

Q. Was it accidentally or did you go there on purpose? 

A. I don’t think I went there on purpose, but I think I 
662 came around that way; I think I was south and came down 
that street. 

Q. Is that your usual street for taking a promenade? 

A. Yes; if I have any iuterest I generally walk around where 
that interest is. 

@. You had an interest in her? 

A. I had an interest in getting my interest. 

@. What occur-ed when you were opposite her residence ? 

A. She knocked on the window. 

Q. Did you look up? 

A. I don’t remember, but I don’t think I saw her until she 
knocked. 

Q. Did you kaow before you saw her that you were in her neigh- 
borhood ? 

A. I think I did. 

Q. Were you looking up at the numbers of the houses as you were 
strolling along? 

A. I don’t remember. 
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: Q. When you got opposite the m-gie number, 281, what did you 
do? 

A. I don’t think there was any magic in that number. I went in 
when she knocked. 

Q. Don’t you know that you had taken her address months before 

that, so that you could get your interest ? 
663 A. I don’t think I took it with that view, but I certainly 
don’t think I would have made her a loan without knowing 
her residence. 7 

Q. Could you have seen her without looking up? 

A. No; I could not. 

Q. After you saw her what did you do? 7 

A. I have answered before that I went up the steps and met her. 

Q. What did you say when you met her? I suppose you spoke 
first? 

A. I don’t remember who spoke first, but she said she wanted to 
see ine and had not the money to pay my interest that was due and 
ought to be paid, and she told me her troubles. 

(). Did she tell you as soon as you came up the steps that she saw 
you looking and was afraid you might not know the number? 

A. I don’t think anything of the kind was spoken. 

(). Did she come forward and welcome you ? 

A. I suppose so. I don’t remember this little nonsense. 

Q. Did you exchange salutations? 

A. Oh, I think so. 

Q. Did you pass the time of day or state of the weather? 
664 A. I don’t remember about these little things. 
Q. How long did you tarry on the doorstep? 

A. I don’t think I stopped there at all. I went into the house— 
into the front parlor. 

Q. Was any one else present ? 

A. I don’t think so. | 

Q. Did you see any children around? 

A. I don’t think so. - 

Q. Did you hear them? 

A. I don’t remember. I may or may not. 

(. Did you see any other ladies in the house beside her, or gen- 
tlemen ? 

A. Nobody was in the room. They possibly may have passed in 
the hall. 

Q. How long did you stay there at that interview? 

A. I don’t remember. 

Q. Is your memory distinct as to what occurred ? 

A. On business I can remember, but I cannot remember dates or 
names. 

Q. Can you remember the fact of the length of that interview ? 

A. No, sir; I don’t remember very much about it? 
665 Q. Was there any talk about interest. 

A. She said she owed it and did not have the money to 
pay it. 

Q. How long did it take her to tell you that? 

40—380 


Pe eT ge ode hn 
% oe te oO) ee 


314 


A. 


LOUIS B. SHIELDS, ADM’R, &C., VS. 


A minute or so. 


Q. Didn’t you go there on account of your interest ” 


A. 


I went because she knocked. 


Q. What time a day was it you appeared in front of 281 Michi- 
gan avenue? 


on) 
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I don’t remember. 


. Was it in the afternoon? 
. Lam of the impression it was in the forenoon or middle of the 


. Had you had your dinner? 
. I don’t know. 
. You didn’t dine there, did you ? 


No, sir. 
Were you asked to look at the clock during the interview ? 
I don’t remember. 
Didn’t she call your attention to the clock ? 
I don’t think she did. 
Did you at any time observe the lateness of the hour ? 
No, sir. 
What time did you go away? 
A. I don’t remember. 
Q. Was that your first visit to her residence ? 
A. I think it was. 
That was the first time you made her a social visit ? 
I did not make her a social visit. 
How long did you stay there? 
As long as required for buisness purposes. 
Didn’t you stay four and a half hours there? 
I don’t remember. I don’t think so. 
. Was your attention called to the clock, and that it was already 


six o’clock ? 


I don’t think so. She kept me to tell me her troubles. 

Did she keep you against your will? 

. No, sir. 

You were free to go whenever you wished ? 

m ¢ | 

Where were you during all the time you were at her house— 


what room. 


A. 
Q. 


I think it was the front parlor. 
Just before you went away were you asked to take dinner— 


about half past six o’clock ? 


667 


A. No, sir; I don’t,think she ever asked me. 
Q. After that Visit, ‘whether for buisness or for pleasure, 
where did you next meet her and when ? 


. [think [ met her the next morning at the house there. 
. At what hour? 

. I don’t remember. 

. What brought you there? 

. The conversation I had with her the day previous. 

. What was that concerning? 


Her troubles. 
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Q. Did you impart your troubles to her ? 

A. No, sir. 

Q. What was the burden of her troubles? 

A. She could not get along; she could not succeed. She said she 
had not the money to pay me, and that Strauss had been there for 
his monthly payments on the furniture and she did not have the 
money to pay him, and that she had sent word to him by his col- 

| lector to come and take the furniture away. She said she must do 
f something to get some money, and that she owned property—some 
| very valuable lots in Boston—and she must sell them or raise money 
on a mortgage on these lots, and that if she could not do so 
668 she would have to sell her house—her right in the furniture 
where she lived, at 281 Michigan avenue—and she detailed 
many particulars about the lots and explained the whole matter in 

detail. 

Q. Was it near the end or the beginning of the visit that she told 
you that? 

A. I did not make a visit. 

Q. I wish to ask you again, because Iam going to contradict you, 
if you were told that your visit lasted from half past two until half 
past six on that 8th or 9th of August, and that you refused an in- 
vitation to accept dinner, would that in any way assist your recol- 
lection as to the length of your visit—I mean the first visit? 


(Question objected to.) 


A. If I was told that I should think it was not exactly so? 

(. Does that aid you memory in any way ? 

A. I would not think much of such aid as that. She had a good 

‘os deal of trouble to teil me, and it may have taken longer than I 

: would naturally think. The exact time I don’t remember. 

Q. Did you talk business principally ? | 

A. It was all business? BR 

669 Q. Your buisness with her. 
A. She wanted to tell me her troubles and asked me what 

| she could do in the matter. 

| Q. Asked your advise ? 

A. She did. 

Q. After being acquainted only a few days? 

A. I had loaned her the money. 

Q. What did you say as to your worldly prospects on that occa- 


| A. I don’t think I made any reference to them. 
f Q. Have you no recollection of what you said to her? 
A. Yes; I remember what I said. 
Q. Did you describe your landed property to her? 
A. No. ; 
Q. Didn’t you — of some unimproved property outside the city 
limits ? 
A. No, sir. 
Q. How often had you seen her on the occasion of this visit ? 
A. I saw her at the time of making the loan. 


po. Rare see Pare * mm 
— CSig ere Bente + aN yay Sis — — ead » * ~ nnn eon 
he a = gta. th eke Ce .. SLT: B Cia as - ‘ < 3 r 4 ' x fe, 
Ps Shot fier GEL OA SOR AR. 5 Sage BEES ri deed 28 ei ig . aie tesco Fie oe ote Rae nate ne et hae apts, J lead +g a 
po 4 + rs Sey Bagg 7h Rh REY PR CTS * ’ RN FA a oo yapee x 4 2% a % , ne ee eae: # Sent AR 


316 LOUIS B. SHIELDS, ADM’R, &C., VS. 


Q. Had you ever — her more than two or three times previous 
to that visit ? 
A. No. 
Q. Did she pay you your interest upon the occasion of your first 
visit? 
670 A. No. 
Q. How much money did you bring with you to Shields’ 
office when you paid Mrs. Hanbury the $400? 
A. I don’t remember. 
Q. Did you bring any large amount besides what was necessary 
for the loan? 
. I don’t remember. 
Did you make any display of bonds or money before her then? 
No. 
. In the presence of Shields ? 
. I don’t think so, but don’t remember. 
Do you know — much money or securities you showed Mrs. 
Hanbury, in the presence of Shields, upon the occasion of paying 
the $400, over and above that amount ? 


(Objected to as immaterial, incompetent, irrelevant, and not a 
proper cross-examination.) 


. I don’t know. 
. Where did you get that $400? 
I don’t remember, but think it was from the bank. 
. What bank? 
I don’t remember. 
Q. Do you mean to say that you don’t remember what bank 
671 you kept your money in as late as August last ? 
A. I mean to say I do know. 
What bank? 
. The International Bank. 
. Do you keep it in your own name? 
I kept it in certificates of deposit. 
. Payable to your order ? 
. Yes, sir. 
. Do you know of any large amounts of bonds or notes secured 
by mortgages or deeds of trust being exhibited in that office upon 
that occasion ? 

A. I don’t think I did; I don’t remember. 

Q. Did you have any other form of wealth besides money upon 
the occasion of paying this $400, and show it to her and make any 
exhibition of it to her by rolling it around in your hand in the pres- 
ence of Shields? 

A. I don’t remember; I have no knowledge of it. 

Q. Did you deposit any large amount in the safe of Shields upon 
that occasion ? 


(Objected to — irrelevant.) 


A. I think not. 
Q. Or any other form of wealth or securities ? 
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A. I think not. 

Q. You said you next saw her the next morning. Where 
672 did you see her, and bow long did your visit last ? 
A. The next morning, at 281 Michigan Ave., the 10th of 

August. 

Q. What occurred upon that occasion ? 

A. I told her I had thought of that request. 

Q. What was her request ? 

A. That I should — her another $100, and after a long interview 
I declined. She asked me if I would think it over and perhaps I 
would do so, which I did. 

@. What was the result? 

A. I called the next morning and told her I would let her have it. 

Q. What securities did you take? 

A. No securities. 

Q. Did you take a note? 

A. I think she gave me her note and wanted me to assist in rais- 
ing a loan on her Boston property. 

Q. When did she give you her deeds ? 

A. The second visit, upon the occasion of my saying I would try 
and assist her. 

Q. In what way were you to assist her? 

A. I was to assist her to realize on her Boston property. 

Q. By sale or by mortgage ? 

A. By mortgage. 
73 Q. Who mentioned the sale or mortgage? Did she upon 
that occasion or the previous visit? 

A. No one mentioned it. It was talked over between her and 
myself, and she mentioned that she would have to raise money 
on her Boston lots; and at tie second interview she gave me the 
deeds and desired me to assist her to obtain a loan, and I agreed 
to do so; and, in accordance with agreement and by her request; 
about the 12th I wrote letters to Boston to aid her in obtaining 
money to pay what was due me and assist her with her kouse in 
payment for the furniture. 

Q. Is it usual for gentleman who loan money at 3 per cent. per 
month on diamonds to take such an interest in any one of their 
customers where they are amply secured. 

A. I don’t know the usual custom. I took no more interest than 
is customary, except to reach my money in the shortest form. 

Q. Would you not rather have had diamonds valued at t $2 500 
than the $400? 

A. No, sir; I would not. 

Q W hy not? 
674 A. Because the $400 was of more value than the diamonds. 
Q. What was your estimate of the value of the diamonds 
when you loaned the $400 ? 

A. $400. 

Q. Do you mean to tell the commissioner that you would loan 
$400 on diamonds worth $400 and leave no margin ? 

A. I mean to say that I did not consider I would realize more 
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than $400 and my interest and trouble if it became necessary to 
dispose of them. 

Q. When you first agreed to loan Mrs. Hanbury $400, after seeing 
the diamonds, what valuation of them had you received, upon in- 
quiry ? 

A. Shields looked at them and told me what was his opinion. 

Q. What did Strauss say about it? 

A. He told me he was not a money-loaner, but had loaned $300 
on them. 

Q. What were you informed before you loaned her the money as 
to the value of the diamonds? 

A. I was informed that Mr. Strauss had loaned $300 on them, 
and I was informed by Shields that he considered them good for 
$400. 

Q. What value did he place upon them if he considered 
675 them good for a loan of $400” 
A. That was his value. 

Q. His market value of the diamonds? 

A. He didn’t say anything about the market. 

Q. Did he give you any other idea of the value, except that he 
considered them good for $400 ? 


Objected to. 


A. No. 
Q. Did anybody else tell you they were worth more than $400? 
A. No; unless it was Strauss. 

Q. What did he say? 

A. He wanted to get all the money he could. 

Q. Didn’t he offer to loan the money—the additional sum re- 
quired—if you would not? 

A. I don’t know. 

Q. Didn’t he want to make the loan in preference to you? 

A. He told me he would not make it, and said he wanted to use 
his money. 

Q. Did he say he would get it if you would not loan it for Mrs. 
Hanbury? 

A. I don’t remember such conversation. 

@. Upon occasion of your morning visit, which you say was on 

the 10th of August, did you ask for the deeds? 
676 A. I don’t think any one asked for them. 
Q. Did you say you would like to see them ? 

A. No, sir; they were produced voluntarily by her and given to 
me for the purpose of aiding her in negotiating the loan. 

Q. Didn’t she tell you upon the occasion of that visit that she 
could not do anything in the way of a loan until she heard from 
her lawyer in Boston ? 

A. No. 

Q. Did she ever mention that there was a man in Boston who had 
been her attorney for years? 

A. I think she said so. 
Q. Did she mention his name? 
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A. I don’t remember. 
Q. What did she say about her Boston lawyer? 
A. She said a good deal about the property, but I don’t think she 
said anything about the lawyer. 
Q. Didn’t she decline to say anything about a loan until she 
heard from her Boston lawyer ? 
A. No, sir; she did not. She didn’t say anything about selling. 
@. What was it? 
A. It was about mortgaging. 
677 Q. Didn’t she tell you that before she could mortgage the 
property she would have to hear from the Boston lawyer * ? 
A. Not at that time. 
Q. Where were you sitting when this discussion about the mort- 
gage took place, on the 10th of August ? 
A. I don’t remember. 
@. Was it on a sofa? 
A. I don’t remember. I don’t remember such things as that. 
Q. How were the chairs arranged ? 
A. I don’t remember. 
Q. Was it a plush sofa? 
A. I don’t know. 
Q. Did anybody else occupy the same seat with you ? 
A. Nobody, except she was in the same room. 
Q. Did she occupy the same sofa? 
A. I don’t remember. 
Q. Were you at one end and she at the other end of the sofa? 
A. I don’t remember. 
Q. Didn’t she suggest that it was necessary on account of her being 
hard of hearing that she should sit near you ? 
A. I have no remembrance of it. 
Q. Did she produce the deeds upon that occasion ? 
A. She got them and brought them. 
Q. Did she leave you to get them ? 
678 A. No. ¢ 
Q. Where did she have them ? 
A. She brought them in her hand. 
Q. Did she leave you during the visit and go and get them ? 
A. Oh, I guess so. 
Q. How long did she remain away from you? 
A. I think a few minutes. 
Q. Did she produce the deeds at your request? 
A. No, sir. 
Q. When she produced the deeds you looked them over? 
. Yes, sir. 
”) Aboat how long a time did you occupy in examining the 
deeds ? 
‘A. 10 or 15 minutes. 
Q. How long were you examining them as an expert real estate 
man? 


(Objected to as irrelevant.) 
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A. I didn’t see anything wrong in the deeds; they seemed to be 
the usual deeds. 
_ Q. Had you previous to that time been accustomed to dealing in 
property by the square foot? 
A. No. 


Q. That is the first time you ever dealt in property by the square 
foot ? 

A. I didn’t deal in this that way. 

Q. Previous to that time had you seen many deeds where 
679 the property had had been sold by the square foot? 
A. I think I have, more or less. 

Q. Did it strike you as peculiar that that property had been sold 
by the square foot? 

A. I think not. 

Q. Was there any conversation between you and her as to the 
Eastern method of selling property by the square foot? 

A. I think it was mentioned, but I don’t remember by whom. 

Q. During this interview and after looking at the deeds did you 
throw out any intimation or ask any questions of her as to whether 
she would not like to trade for Chicago improved property ? 

A. I don’t think anything was mentioned about a trade at that 
time. It was about a loan. 

Q. Didn’t Mrs. Hanbury tell you upon this occasion that it suited 
her exactly to make a good trade? 

A. I don’t think a trade was mentioned at that time, but was sub- 
sequently. 

Q. Was anything else mentioned except obtaining a loan ? 

A. Selling or getting a loan. 

Q. Was anything else mentioned besides what you have 
680 mentioned mentioned at that time? 
: A. She gave mea description of the property and talked 
considerably concerning it. 

Q. Did she tell you at that time that the idea of trading or ex- 
changing could not be entertained by her until she consulted her 
Boston lawyer ? 

A. I don’t think she mentioned trade then. 

Q. What did you take away with you on that occasion. 

A. The deeds. 

Q. Didn’t you ask her if she would object to your taking them 
for a short time? 

A. I don’t think so. 

Q. How did you come to take them ? 

A. I was to aid her by writing to Boston and endeavor to raise 
the money or make a loan, and the deeds she gave me so I could 
write and give a description from them of her Boston property. 

Q. me consented to your taking the deeds without hesitation ? 

A. Yes. ; 

Q. Did you know anybody in Boston in the real estate buisness? 

A. No, sir. : 

Q. Did you at this interview on the 10th of August tell 
681 Mrs. Hanbury that you were possessed of considerable im- 
proved property on the West Side, at Winthrop Place? 
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A. I don’t think so. 

Q. Did you tell her you had some houses on the West Side? 

A. I don’t think so. 

Q. Or would like to trade property on the West Side to her? 

A. I don’t think any matter concerning a trade was spoken of on 
that occasion. 

Q. What suggested to you the idea of going to Boston to see the 
property on the 10th of August; did she do so? 

A. No, sir. 

Q. Did you upon this visit ask her to go with you to Boston for 
any purpose ? 

A. I did not. 

@. Was she not shocked at the idea? 

A. No, sir; I never thought of such a thing. 

Q. Upon this visit did she give you the names of any persons who 
would aid you in corresponding, with a view of mortgaging the 
property 7? 

A. She desired me to write toa gentleman at Clarendon Hills, 
but did not give his name. 

Q. Did you do so? 
682 A. I did, but never heard from that letter. I put four 
stamps in the letter. 
. When did you next see her after the 10th of August? 
. I don’t remember. 
. Did you see her again in the month of August? 
. Yes. 
. How soon, about? 

A. I think I could not give the day. 

Q. Will you now please produce all the letters written by Mrs. 
Hanbury to you at any time? 

A. I produce a letter written by her June 26th, 1882. 

Q. Have you any other letters? 

A. I think I have, somewhere. 

Q. How many letters did you produce in your direct ¢xamina- 
tion ? 

A. I don’t remember. I think two more. 

Q. Give, as near as you can, the date of the next interview with 
Mrs. Hanbury after the 10th of August, and when and where it 
took place. 

A. It was a few days after that; at 281 Michigan Ave. 

@. Was it a week afterwards? 

A. I think not. 

Q. Who was present? 

A. Mrs. Hanbury & myself. 

Q. What hour of the day did you meet? 
683 A. I don’t remember. 
Q. Could it have been in the afternoon ? 

A. Very likely. 

Q. Did you meet at any other place between the 10th and the 
time of that visit? 

A. I don’t think so. 
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Q. What occurred on the occasion of your third visit after the 
10th ? 

A. I called to inform her that I had written to Boston as she had 
requested me to do. She said that she would write to Boston, and 
we talked concerning the matter, and at that time I returned the 
deeds. 

Q. How many deeds were there? 

A. 2. 

Q. What was the talk concer-ing at this second visit? 

A. The talk was concer-ing the property at Clarendon Hills and 
the best disposition that could be made of it. I suggested to her 
when I returned the deeds that it was a considerable investment, 
and she said the property had cost her 10 cents a foot, and she had 

been careful to keep it as her nest-egg and didn’t want to sell 
684 it at all, and it would be worth a good deal more money than 

it was in a veryshort time. Shespoke of the frequent trains 
running to that station and the advance that had been given to these 
lots thereby, and the talk was about the best disposition to be made, 
and we concluded that it would be best to get it into property from 
which she would have an income, and that, if she could not raise 
the money on it by mortgage, 1 told her I thought that that was 
the very best thing that could be done, and it was at this time that 
she spoke of exchanging it. 

A. Who did? 

@. She did. She said she wished she could exchange it with me 
for some Chicago property. 

Q. Did she speak first about an exchange ? 

A. Yes. 
~Q. How did she know you had real estate? 

A. She knew it quite well from the time I made the loan, which 
was more than a month previous. 

Q. Had you not stated or made representations to her as to your 
having real estate in Chicago or its vicinity ? 

A. No, sir. 
685 Q. When did you tell her that you were a man of property? 
A. At the time I loaned her the $400 I told her that Mr. 
Shields was a friend of mine, who lived in one of ‘ny houses, and 
from that time she knew that I had houses or claimed to have 
houses from which I was deriving rent. 

Q. That was the second time that you saw her, when you paid her 
the $400? 

A. Yes. 

Q. Do you mean to say that you told her that Shields was a friend 
of yours the second time you saw her? 

A. Yes. 

Q. Did you at any of these visits mention further or additional 
circumstances concerning your own property ? 

A. No, sir. 

Q. Did you ever say you hac considerable interest in suburban 
property in the neighborhood of Chicago? 

A. No, sir. 
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Q. Did you ever suggest the idea of trading this property in 

Boston for Chicago property upon the occasion of your third 
visit? 

686 A. When she spoke to me about exchanging with me I 
told her I thought it would be a good thing for her and per- 

haps for me. 

Q. Do you swear that she first mentioned an exchange of prop- 
erty ? 

A. I positively do. 

Q. Was not her idea either to sell or mortgage the Boston prop- 
erty ? 

A. It was up to the time of writing these letters, and I wrote these 
letters with that view and intention. 

(. When did that idea cease between you ? 

A. Upon the receipt of the Boston letter to me, when I showed 
them to her. 

Q. Before any. mention of an exchange of property was made you 
had heard from Boston? 

A. No. 

Q. You say the idea of mortgaging or selling the Boston property 
ceased as soon as you heard from Boston ? 

A. Yes. 

@. When did you hear from there first ? 

A. About the 21st of August. 

Q. Go on and detail in your own language what occurred upon 
the the occasion of your third visit? 

A. When she mentioned that she would like to exchange 
687 with me for some property in Chicago that was paying an 
income I said perhaps we could do so, and it would be a good 

thing for her and me. 

Q. What property did she refer to when she spoke of exchanging 
property ? 

A. She did not exchange property. 

@. Didn't she of hers? - 

A. Yes; the Clarendon Hills property. 

Q. Did she mention the number of the lots ? 

A. 27, I think. ? 

Q. Then it was after vou heard from Boston that you first talked 
of an exchange? 

A. I don’t think so. 

@. When was it? 

A. A few days after my writing to Boston. 

Q. Upon the receipt of the Boston letters did you state their con- 
tents to Mrs. Hanbury? 

A. I think not. 

Q. Did you, upon the receipt of the Boston letters from R. Heber 
and Samuel R. Knight, decline to further interest yourself in get- 
ting a loan or selling the property for her? 

A. Yes. 

@. When was that? 

A. About the 21st of August. 
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688 Q. Did Mrs. Hanbury receive and entertain an idea of ex- 
changing until she heard from her lawyer? 

A. No, sir. 

Q. Do you swear that positively ? 

A. Yes, sir. | 

Q. When did she first merition the name or fact that she had a 
Boston lawyer looking after her buisness ? 

A. At the third meeting, when I returned the deeds. 

Q. Did you, after disposing of the business, make social matters 
an object of the visit ? 

A. No, sir; there was nothing social. 

Q. What did you mean when you just now stated that you thought 
you would be greatly benefited by an exchange for the Boston prop- 
erty ? : 

. There has been no statement of that kind by me. 
Have you stated everything that occurred at that third visit ? 
. No, sir. 
. Then go on and state what occurred. 
. When Mrs. Hanbury spoke to me at that time concerning an 
exchange of her property for property in Chicago, which would 
689 pay an income, we talked it all over. I said that I didn’t 
know anything about the Boston lots, but she appeared to 
have considerable money invested there by the showing of her deeds. 
Then at that timeshe said it cost her 10 centsa foot, or about $20,000 
for the 27 lots, and I said that was a good deal to have invested in 
unproductive property, and that amount of money properly invested 
in productive property would help her greatly, and enable her to 
pay me and help her out of the furniture difficulty. I think it was 
at that time that I told her that I had property or spoke of some 
improved property. 

Q. You mentioned to her the fact that you had property ? 

A. I described my property when she spoke of it, and told her 
that I had no objection to her selling the property. 

Q. Did she tell you how she got the Clarendon Hills property ? 

A. Not at that time. I think it wasin the talk concerning the 

trade. She broached the subject of the trade, and it was in 
690 that talk that I described my property which I claimed to 

own, and I said that she could go and see it, and I told her 
its location, gave the street numbers, and she said she would like to 
go and see it. I think at that time mention was made or arrange- 
ments made, rather, for her to go and see it, and me to go and show 
itto her. At first I did not speak about showing it, and she said 
she did not want to go without me going with her, and I think a 
time was set for us to go. 

Q. Had you at that time heard from Boston ? 

A. No, sir. 

Q.-Have you now stated all that occurred at the third interview ? 

A. There may have been some little things that I could not re- 
member. 

Q. Substantially all ? 

A. Yes, sir. 
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Q. When did you next see her? 
A. It was by appointment, at the time we were to go to look at 
the houses. 
Q. Did you go with her to see the houses? 
A. Yes, sir. 
Q. W hen was it ? 
A. A day or two afterwards. 
691 Q. Did you show her the houses ? 
A. Yes, sir. 
(y. Whose houses did you tell her they were?. 
A. I don’t think I mentioned anything about it, but it was stated 
that they were mine. 
Q. Did any talk take place at the house ? 
A. I don’t remember anything particularly. 
Q. Can you fix the day by any memorandum when it was that 
you visited Winthrop Place property ? 
A. I cannot now. 
Q. Was it within a week or so after the third visit ? 
A. Yes. 
Q. May it not have been on the 22nd of August? 
A. I don’t know but it was before I had received the Boston 
letter from Knight and Heber. 
Q. Do you swear it was before you received those letters that you 
showed her the property ? 
A. Positively. 
Q. Do you recollect being at her house at or before the 21st of Au- 
gust and showing her some letters from Boston ? 
692 A. I don’t remember, but I think it was about the 21st. 
(). What letters were those you showed her? 
A. Those were from Knight and Heber and were dated about 
two or three days before, more or less. 
Q. Do you remember the day that you went out with her? 
A. No. 
Q. But you remember that it was about the 21st that*you re- 
ceived these letters ? 
A. I remember it; it was about that time. 
Q. Do you remember that when you were there you showed or 
explained to her the contents of the Boston letter- ? 
A. I gave them to her and she read them. 
Q. Did you make any other statements in regard to the Boston 
property to her at that time? 
A. Yes, sir. 
@. What was it? 
A. That I did not think much of the Boston property from these 
letters. 
Q. Did you not at the time of showing these letters to her decline 
to further interest yourself in the way of procuring a loan or 
693 selling the Boston property ? 
A. Yes, sir; I declined. 
Q. Then all matters concerning the Boston property were off ? 
A. All matters of trade and loan were stopped. 
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Q. About what time was that when this was dropped ? 

A. I think it was somewhere near about the 21st, or a few day- 
either way ; it may have been the 22nd or 23rd. 

Q. Where was the letters you received from Heber and Knight? 

A. In my possession, and you had them here. 

Q. You say that one of these letters was dated about the 20th ? 

A. Yes; I suppose so. 


Mr. Hitt: They were both dated the 18th. 


Q. After all matters in the way of exchange or efforts on your part 
to mortgage or sell the property for her were dropped when did you 
next see her? 

A. It was about the 4th of September. 

Q. Had you seen her between the 21st of August and the 4th of 


Septem ber ? 
A. Not between those two times. 
694 Q. Did you pay any evening visit to her when no buisness 


was mentioned ? 

A. I don’t remember, but I think not. 

Q. Did you pay her any visit, on buésness or otherwise, about the 
8th, 29th, 30th, or 31st of August, when something was maturing ? 

A. I don’t think I did. 

Q. The $400 was about maturing then, was it not? 

A. Yes, sir. 

Q. Did you make any demand upon her for its payment? 

A. No; there is a thing that occurred in here that never has been 
spoken of that I would like to explain. I want to explain all I[ can, 
That was about the 15th of August. After that third or fourth 
visit I loaned her some more money. ; 

Q. How much? 

A. The amount of the note was $100. She needed some money, 
and asked me for it, and I may have called once or twice-or perhaps 
three times before letting — have it. 

Q. Did you take any security from her for it? 

A. No; except her note. . 

Q. Did you regard yourself as being sufficiently secured ? 

A. No, sir; I did not. 

Q. Then between the visit on the 21st and the 4th of Sep- 
695 tember you never saw her? 
A. I would not say positively. 

Q. Did you see her from the time you went to see the property 
until the 4th of September ? 

A. Yes. 

Q. How often ? 

A. I don’t presume more than two or three times. 

Q. When was it you went out to see the property ? 

A. I can’t fix the date, but it was just before receiving the Boston 
letters and after I had written. 

Q. If your letters were dated on the 12th of August and the letter 
from them were dated August 18th it was between that time that 
you saw the property ? 
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A. Yes; between seeing the property and getting the Boston letters 
could not have been more than three days. 

Q. At the time of receiving them did you go straight to her? 

A. I think I called in the evening, but can’t say positively that it 
was the same evening. 

Q. Where did you go the next day after your visit to Mrs. Han- 

bury when you showed her the Boston letters ? 
696 A. I didn’t go any where after I showed her the Boston 
letters. 

Q. Do you swear to that positively ? 

A. Yes, sir. 

Q. How did you happen to see her on the 4th of September ? 

A. I called to see her and to see whether I was likely to get any 
money. 

Q. Was that in the evening ? 

A, oe. 

. Who did you see? 

A. I saw her. 

. Anybody else ? 

A. I might have seen a servant girl. 

©. What did you say? 

A. I asked how things were going and whether she had the money 
for me, and she said she did not. She said she had advertised her 
house tirough some real estate man and was expecting to sell it out. 
She said it was too bad to have to sell the house, and she very much 
wanted to trade for some property she could get an income from. 

Q. And you offered to come to her rescue ? 

A. No; I didn’t offer to. I told her I didn’t know enough about 

her property, and she told me it was very valuable property 
697 and showed me the plat and stated all about it. 
Q. Was that the first time you saw the plat? 

A. I think that was the first time I had seen it. 

Q. Do you know whether she sent on to Boston at your request 
for the plat ? 

A. She did send, but not at my request. 

Q. Did she say you could have it if you wished? 

A. No; she said she would send and get it. 

@. You had seen the deeds before ? 

A. Yes; before writing the letters. 

Q. W hat further conversation took place between you and Mrs. 
Hanbury on the 4th? 

A. She described her property and showed me the plat and urged 
me very strong that we should make the exchange so she would not 
have to sell her house. 

Q. What inducements did she make to you to make this trade? 

A. She said it was very valuable property and had cost her 10 
cents a foot and the men that wrote these letters didn’t know any- 

thing about the value of the property. 
698 Q. Did she ever at any time tell you that she paid 10 cents 
a foot for the property until after the exchange? 
A. Yes; she told me on the 4th of September in answer to my 
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question. I said her deeds seemed to be all right and asked. her 
how the property come to cost so much, and I said to her, “ Did you 
exchange it or take it under a mortgage or in any other way? Her 
reply was, “Nothing of the kind that was cash, and my friends all 
advised me to make the investment so it would not be lost, as the 
balance of my fortune had been spent.” 

Q. At any of these interviews of which you have spoken did she. 
speak of auction sales being had of suburban property ? 

A. Yes. 

Q. What did she say ? 

A. She said this property I purchased was very cheap for 10 
cents; that auction sales had been made right near that for better 
prices, and that her friends had congratulated her upon the cheap 
price she had paid for the lots. 

Q. Did she ever tell you that that same year or the year before 

auction sales of property had been made near there for 10 
699 cents a square foot. 


(Objected to as not responsive to any question in chief.) 


A. Yes, sir. 

Q. Is that all she ever told you before the making of the contract 
of exchange in reference to the price of land per square foot near 
Clarendon Hills? 

A. No, sir; she said this property was worth really more than it 
would have been at the time of these sales. 

Q. Is that all? 

A. She said some property had been sold as high as 14 cents per 
square foot at auction. She showed me the location of the depot 
and the nice streets laid out directly to the lots, and the nice walk 
that was built up, and that the ground laid up nice. 

Q. Do you swear that she used the expression, “ It laid up nice?’ 

A. I think that is not the words; “ beautifully located” were the 
words, and said it was dry and there were nice walks, were the words, 
I think, she used, and the property was within two or three min- 

utes’ walk from the station, only a short block. 


’ 


700 Q. Didn’t she tell you she did not know how far it was from 
Boston ? 
A. No, sir. 


Q. Did she tell you it was about as far as from her house to Har- 
rison St. from the property to the station ? 

A. No; she said it was one short block from the station and the 
road led directly up to it. 

Q. Didn’t she tell you that if you made the exchange you would 
not be able to make a sale for several years to come? 

A. No, sir. 

Q. — she use language of a similar import? 

A. No. 

Q. She did tell you it was unimproved property ? 

A. Yes. 

Q. Did she ever suggest to you the propriety of taking a look at 
the property before making an exchange ? 
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A. No, sir. 

Q. Did you tell her you had some improved property to trade for 
vacant property ? 

No, sir. 

Q. Did you tell her you had three brick houses and lots to trade 
for vacant property ? 

A. No; I didn’t express it in such terms. 

Q. What did you tell her? 

A. I represented that I had these houses. 
701 Q. What did you do when you got the plat? 
A. Looked at it and compared it with the deeds. 

Q. Do you remember of stating the other day in your direct ex- 
amination that at the time you got the deeds you also got the plat, 
or a day or two afterwards, and that you figured up the number of 
square feet and found that the plat and deeds corresponded, and that 
the price of 10 cents a foot corresponded with the consideration ex- 
pressed in the deeds? 

A. No, sir. I said that on the 4th of September, when I called for 
my money, Hanbury showed me that tract and urged me to make a 
trade, saying that she would be obliged to sell her house. At that 
time she showed me the location of the station on the north side of 
the railroad, and the short block from the station to Poplar St. of 
two or three minutes’ walk, and that I took at that time the plat and 
the deeds and figured out, with the assistance of that plat as marked 
with the number of feet, and found that the price corresponded with 

the consideration in the deeds. 
702 Q. Was that before the making of the contract for the ex- 
change? 

A. Yes; I think that was on the morning of the 5th that this con- 
versation occurred, 

Q. You made this careful calculation before entering into the 
contract with her? 

A. Yes; on the 4th or Sth. 

Q. Why were you so anxious to make the exchange with her? 

A. I was not anxious to make the exchange. 

Q. Didn’t you call upon her all the time and she never call upon 

rou ? 
; A. Yes, sir. She could not call upon me because I am around in 
different places. 

Q. Didn’t you give her your address as being in the room with 
Shields ? 

A. No. 

Q. Didn’t you say that place was where you went to get your let- 
ters ? 

A. I said my letters came there. 

Q. And you never gave her any other address? 

A. I don’t remember. 

Q. When you next saw her after making this calculation what 
was to be done? 

A. At that time I promised to make up my mind and ask- 
703 _—iher to wait until I wrote to Boston, and she said she could 
42—380 
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not wait; that she had advertised her property, and that par- 
ties had been there to see it, and that she could effect a sale of her 
house, but that she would put that off or delay the matter a few days 
if I would look the plat over and make up my mind and let her 
know, and I agreed to do so at that time. 

Q. From the time you made this calculation how long a period 
was it before you finally exchanged deeds? 

A. Well, I think I told her I would let her know in two days, and 
I think I called there on the 7th,in the afternoon or in the evening, 
and talked with her, and she then praised up the property. 

Q. From the time you made this calculation how longa period of 
time was it until a final exchange of property was made and the 
deeds delivered ? : 

A. 'The deeds were delivered on the 28th of September, I think. 

Q. What did you do in the 24 days’ time between the day of your 

calculations and the time of your finally signing the deed ? 
704 Did you write to ? 
A. No, sir. 

A. At the time or from the time of that calculation had you been 
in correspondence with parties in Boston ? 

A. I wrote several letters. 

Q. In respect to the Clarendon Hills property ? 

A. Yes, sir; but the articles of agreement was made on the 3rd or 
4th day afterwards, and the deeds were delivered about 20 days after- 
wards. 

Q. What occurred between the 4th of September and the making 
of the articles of agreement? 

A. About the 7th I called upon Mrs. Hanbury and had conver- 
sation with her concerning the property—its value and location. 

Q. Then, from on or about the 2lst of August until the 7th day 
of September, the day before the signing of the articles of agree- 
ment, you had been considering the question of an exchange of 
property ? 

A. No, sir. 

Q. When was the subject of an exchange of property first 
broached ? 

‘A. A few days after writing the Boston letters, which was about 
the 12th of August. 
705 Q. How many days after the 12th of August was the sub- 
ject of an exchange first broached ? 

A. A day or two or two or three days. 

Q. Possibly about the 15th of August? 

A. Possibly. | 

Q. From about the 15 of August until the 7th of September, 
1882, the question of exchange of property had been considered by 
you ? 

A. No, sir; the question was only considered up to the time of 
a a the Boston letters, which knocked the whole thing in the 
read. 

Q. When was that? 

A. About the 21st or 22nd. 
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Q. From the 21st or 22nd until the 7th day of September you had 
to consider the exchange of property with knowledge of the unfa- 
vorable views from Boston ? 

A. No; I didn’t consider it until the subject was broached. 

Q. When were the negotiations reopened after the matter was 
dropped ? 

A. About the 4th of September. 

Q. With the knowledge you had, unfavorable as it was, you made 

this contract on the 8th day of September ? 
706 A. She talked me out of the letters, and that they were 
written by parties who did not know, and said that she had 
been there with her phaeton and rode around, and told me where 
the station was, and gave me the full details. 

Q. You had known this unfavorable news of the Boston property 
from about the 22nd of August up to this time? 

A. I had dropped the matter and didn’t think any more about 
it. She said she would not consider the letters, and the matter was 
dropped. 

Q@. Didn’t she say that she would not do anything without ad- 
vice from Boston? 

A. She did, about the time of writing the letters. 

Q. Didn’t she say that she had heard from her Boston lawyer, 
who said for her not to make any contract for Chicago swamp 
lots ? 

A. No, sir. 

Q. At the time you went to see the property didn’t she tell you 
that she had to write to Boston about the exchange of the prop- 
erty ? . ‘ 

A. I think that was before. I don’t think she said so then. 
Q. Didn’t she give you the name of her Boston lawyer? 
7a.0.CtC<C SC K Tae 
Q. Didn’t you write to him? 
A. No. | 
Q. What was his name? 
. Asa Cottrell. . 

*) Did she state to you, about the 4th of September, that she 
had unfavorable advice against making an exchange from her Bos- 
ton lawyer? 

A. Yes, sir. 

Q. What did you say to that? 

A. I didn’t say anything. 

Q. You laughed at her? 

A. No, sir. 

Q. Didn’t you tell her to write to that Boston lawyer and tell 
him to mind his own business? 

A. No, sir. 

Q. Was the Boston lawyer finding fault with the Winthrop Place 
property ? 

A. No, sir. 

Q. Did she show you that letter? 

A. No, sir. 
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Q. After Mrs. Hanbury said she had received the Boston lawyer’s 
letter didi’t you still ask her to go on and make the exchange? 

A. No, sir. 

Q. Didn’t vou ask her to make the exchange ? 

A. No, sir. 
708 Q. At any of those interviews had between the 4th and 
7th of September, and just before the signing of the con- 

tract, did you urge her or ask her to go on and make the contract, 
notwithstanding the prohibition of the Boston lawyer? 

A. No, sir; I.did not. 

Q. Did you ever make any remarks that might not be considered 
complimentary to the Boston lawyer? 


(Objected to.) 


A. I don’t think I did. 

Q. Did she ever, at any time, tell you that before any agreement 
of exchange was made she would have to write to Boston ? 

A. Yes. 

@. When was that? 

A. When she first spoke about the exchange—about the next day 
or two after I wrote that. 

Q. You say the letter she showed you and read to you was in 
answer to her letter of some three weeks previous ? 

A. I don’t know. 

Q. How many interviews took place between the 4th and 7th of 
September? 

A. One. 

Q. What time was that? 

A. The morning of the 5th. 

Q. What occurred at that interview ? 
709 A. She gave me the plat and deeds and expressed herself 
concerning the property, and spoke of its desirability and 

wanted — to let her know as soon as possible what I would do, and 
said she could not wait for me to write to Boston. 

Q. Had you not already written ? 

A. Yes; but they were unsatisfactory and they didn’t seem to 
know much. 

Q. What was the next interview ? 

A. I think I called upon her about 5 or 6 o’clock on the evening 
of the 7th. 

Q. At each of these interviews you called upon her? 

A. At the time we went to look at the house she met me down- 
town and we went on the cars from there. 

Q. With the exception of your visit to the West Side to visit your 
property, every other time you called at her house ? 

A. Yes. 

Q. On each occasion you went there of your own free will and 
accord ? 
a It was generally by some arrangement; I had papers or some- 
thing. 
Q. You were free to go and come just as you wished ? 
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A. Yes. 

Q. No one exerted any influence to induce you to go? 

A. She asked me to call, or I had deeds and plat to figure 
710 on, or loaned her the other $100. These things were gener- 
ally understood. 

Q. You have pretty good knowledge, have you not, of the man- 
ner in which veal Gaie transactions are carried on? | 

A. Yes. 

Q. You are quite a buisness man ? 

A. Considerable so. 

Q. You are pretty well posted ? 
A. Well, I have had time enough to learn something about buis- 


Q. You know the effeet of signing agreements and giving mort- 
gages ? 

A. Yes, sir. 

Q. Now, what occurred at that interview on the 7th between you 
and her; what paper did you bring her, if anything? ) 

A. As before stated, I returned the plat and the two deeds. 

. You presented a contract ready for her to sign ? 

A. I think I had a memorandum. 

Q. A memorandum of agreement, was it not, for an exchange of 
these properties? 

A. No; I think it was a memorandum of one of the deeds I re- 
turned; I think it was that. 

Q. Have you that paper now ? 

A. No. 

Q. Did you give it to her? 
711 A. I left that in your office. 
Q. How long was your visit on the afternoon of the 7th ? 

A. I think an hour. 

Q. That was strictly a buisness interview, was it not? 

A. Yes, sir. 

Q. Who were present at that interview ? ‘ 

A. No one, unless some oue came in the room. 

Q. When did you next see her? 

A. By appointment, the next morning, at your office. 

Q. Didn’t you call upon her on the morning of the 8th ? 

A. I think so. 

Q. She was generally at home for you? 

A. I think she was gcing out then. 

(. Where was she going to? 

A. Your office. 

Q. You stopped her. Did you detain her long? 

A. I don’t think there was much of a stop. 

Q. Did you pay her any visit? 

A. I don’t think I went into the house. 

Q. Didn’t she ask you into the parlor? 

A. I think not. 

Q. Did you present any paper to her? 

A. I think I showed her the memorandum of agreement? 


— 


te 
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Q. What became of that? 
A. I think I left it at your office. 
712 Q. Didn’t you know it was destroyed when another paper 
was drawn up? 

A. I don’t know, but I should naturally suppose that it might have 
been. 

Q. What was that paper or memorandum you presented her on 
the 8th ? 

(Objected to.) 

A. It was a very small affair—considerably smaller than the 
agreement made on the 8th. 

Q. Was that similar to this agreement (presenting witness with 
agreement) ? 
. It want to the same effect, pretty much in detail. 
. You mean it was to the same effect as Exhibit “N?” 
. No; it was not to the same effect. 
. There was some slight variance? 
. No material change; iv concerned the same property. 
Who drew up the memorandum of agreement ? 
. Your father. 
On the morning of the 8th ? 
. I think that was the time. 
. I mean who drew up the first memorandum of agreement you 
showed her on the morning of the Sth ? 

A. I drew it. : 

Q. Was it your handwriting? 

A. Yes. 

Q. What did you ask her to do on the morning of the 8th 

713 concerning this agreement. 


(Objected to.) 


A. I don’t remember what I told her. 

Q. You asked her to sign it? 

A. I don’t remember. | 

Q. Didn’t you suggest to her to avoid lawyers’ charges, and that 
you and she could sign the agreement ? 

A. I don’t think I had anything to say about lawyers. I think I 
told her it would be an expense to somebody in making the papers. 

Q. You didn’t want to go to a lawyer? 

A. I didn’t desire to go to your office. 

Q. She wanted to go to a lawyer and you did not want to employ 
counsel ? 

A. Not after making out the papers. 

Q. The only desire and object you had was to sign the papers ? 

A. I didn’t say anything about going to lawyers. 

Q. Or getting anybody to draw up the papers ? 

A. I said I could make out the papers and not make any expense. 

Q. When and where did you draw up that memorandum of agree- 
ment ? 


(Objected to.) 
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A. I think I did it on the same afternoon at the office of the build- 
ing on Clark St. 

Q. Was that your private apartment there ? 
714 A. No, sir. 
Q. Is it your buisness office ? 

A. No; it is the office of the building. 

Q. Isn’t — occupied simply by you? 

A. Yes; when I have charg- of it. 

Q. During all that time no undue influence was exercised over 
you? 

A. No. 

Q. Nor at any other time from the commencement of these nego- 
tiations up to the 8th of September? 

A. The time the undue influence was exerted was when that orig- 
inal agreement was destroyed and the $500 that was inserted as a 
forfeiture for the non- performance of the agreement was omitted. 
Your father was sharp, and that was omitted. 

Q. You inserted in the memorandum you wrote a $500 forfeiture ? 

A. Yes; and he was too sharp for me. 

Q. Did your agreement that you wrote provide for an even ex- 
change of the property, including the diamonds? 


(Counsel fur Knowlton objects to this method of showing the con- 
tents of the former agreement, which counsel Hanbury says was de- 
stroyed.) 


Q. Did it also provide that you were to assume the payment of 
certain liens and charges‘on the Boston property ? 


(Same objection as before.) 


715 A. I think so. 

Q. Then in all respects the original paper, marked Exhibit 
“N” and produced by you and attached to your deposition, con- 
tained in substance the same as the agreement that you wrote, ex- 
cept the $500 forfeiture clause ? 

A. This — the same in detail that was there. I don’t think it 
had the numbers of the land. 

Q. What did you do when you got through your visit on the 
morning of the 8th of September, 1882—when you produced this fa- 
mous memorandum of agreement? 

A. I think we went down to your office in the forenoon. 

Q. Didn’t you then, after a couple of hours, adjourned and go to 
dinner, and then meet again? 

A. I dou’t remember. 

Q. Did she sign the agreement presented by you on the morning 
of the 8th of September? 

A. No, sir. 

Q. Had you already signed the agreement? 

A. I don’t remember. 

Q. Are you sure you don’t remember ? 
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(Counsel for complainant instructs the witness not to an- 
swer another question touching the contents of that memo- 
randum.) 


. You met her in the office of Rorke & Son in the afternoon? 
. | don’t remember the afternoon. __ 
. You met by appointment at a certain hour ? 
A. Yes; I think so. 
. Do you remember the hour fixed ? 
No. 
. Did you come together to the office of Rorke & Son? 
. I think not. 
. Who arrived at the office first ? 
. She was there who I got there. 
. What was done in that office ? 
. Articles of agreement were written by your father. 
. Was your agreement there present and considered ? 
. I think so. 
Did you show M. A. Rorke or any member of that firm youl 
memorandum of agreement on the 8th of September ? 
A. He had the memorandum, but whether I showed it to him I 
don’t know. 
q. Was it the same one you had shown her that morning ? 
A. I think so. 
—. Who presented that memorandum of agreement prepared by 
you to Mr. Rorke? 
717 A. I don’t know. 
Q. Didn’t you there say, in the presence of M. A. Rorke, 
that you didn’t desire any expense; therefore you had drawn up 
this agreement? 


(Objected to as immaterial.) 


A. I don’t remermber. 
Q. Did you throw out in any form of words any intimation that 


you did not desire any expense in this transaction ? 
(Objected to as immaterial.) 


A. I don’t remember such conversation, if any. 

Q. Didn’t you in some form of words decline to be at any ex- 
pense, upon the ground that you could draw as good paper as any 
one? 

A. I said I could draw the papers. 

Q. What did you say to Rorke? 

A. I said that I could draw the papers. 

Q. All that was said between you and Mrs. Hanbury, in the pres- 
ence of Mr. Rorke, on the 8th day of September, 1882, and the sub- 
stance of your agreement, is sanctioned in the paper marked Ex- 
hibit “N?” 

A. No, sir. 

Q. What else was said outside of that agreement ? 

A. There was a good deal of conversation. 
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: 718 Q. Was there anything that was agreed upon concerning 
| the exchange of property that is not contained in this con- 
tract made and executed at that time in the presence of Rorke? 
A. Yes; that agreement is entirely different from the memoran- 
dum I took to the office. | 
Q. What objection was raised to your memorandum of agreement 
— » by M. A. Rorke? 
A. I don’t remember. 
Q. Did your memorandum contain a description of the prop- 
erty ? 
A. Perhaps that was not in it. 
Q. Was that not one of his objections? 

| A. I think he said there was an error concerning the number of 
feet. 

Q. During the making of that agreement were you not sent for 
your deeds in order to get a correct description of your property, and 
didn’t you come back tothe office with an abstract? 

A. I was sent for a deed, but not because it was strictly neces- 


Q. Did you go for the deed ? 
A. I brought the deed or an abstract. 
Q. You brought one deed and an abstract; is that not it? 
A. I don’t remember. 
i Q. How long were you away? 
719 A. I suppose half an hour or an hour. 
Q. Did you at any time that day have a conversation with 
M. A. Rorke, at which Mrs. Hanbury was not present, prior to the 
making of this agreement for exchange? 


(Objected to as immaterial.) 


A. I think not. 

Q. Are you sure of that? 

A. I can’t be positive. 

Q. Do you recollect your stating upon that occasion about your 
right to use the north wall of the building and that you would not 
sigii anything unless your right to that use was inserted ? 

A. I spoke upon that subject; I think I wished to have that in 
the agreement and she answered that it was all right. 

Q. Didn’t you insist upon its being in the agreement, Exhibit 
és N ? ”? 

A. I think that is the paper I spoke of. | 

Q. Didn’t you insist that before you signed this paper vou should 

| have this statement about usirg the north wall of one of the build- 
ings in the agreement ? : 

A. Yes; it isin az“ was so stated. 


. ° Q. Did you then and th»... igree upon what liens were upon the 
Boston property ? 
A. No, sir. 
720 Q. Didn’t you call a limitation or statement to be inserted 


in the agreement that the sum of $1,000 was agreed upon as 


43—380 
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the extent of the liens upon the Boston property which was to be 
assumed and paid by you ? 


Counsel for Knowlton objects to the question on the ground that 
whatever appears in the contract we stand by. 

Counsel for complainant objects to any testimony as to fo the con- 
tents of the agreement, because the agreement itself is the best evi- 
dence of what was made. : 

Counsel for defendant, Anna Hanbury, simply desires to show all 
the facts as they occurred just prior to the making of the agreement, 
inasmuch as fraud in the making thereof is insisted upon in this 
case. 


Q. How did the sum of $1,000 come to be mentioned in the orig- 

inal contract, made on the 8th day of September ? 

A. That agreement was made and talked over before we went to 
Rorke’s office. 


721 Q. Was that put in the agreement in pursuance of your 
previous agreement ? 
A. It was. 


Q. Did you find liens exceeding the sum of $1,000 upon the 
Boston property ? 

A. No, sir; except you count the $500 I gave her. 

Q. Did you find her representations in respect to the $1,000 agreed 
upon as a lien correct ? 

A. I didn’t understand there was $1,000 that were liens. 

Q. It was agreed upon that that much was to be paid by you? 

A. It was, in a certain manner. The agreement was that the 
mortgage on the Boston property was $800, and $200 was to be paid 
by me. Part of the $200 was to pay the Blaisdell claim, and then 
whatever taxes, if any, for the past year, and whatever sum re- 
mained was to be paid to Cottrell. 

Q. Was there any agreement that you were to pay more than 
$1,000 ? 

A. I was to give her the diamonds. 

Q. After making this agreement did you get one part of it? 

A. Yes. 

Q. And she another? 

A. I think so. 
722 Q. You both signed, sealed, and acknowledged it? 
A. I think so. : 

Q. What did you do afterwards towards carrying out the con- 
tract? 

A. Caused abstracts to be made. 

Q. Did she ever give you an abstract? 

A. Yes; she sent out a paper to me. 

Q. How soon did she give you the abstract ? 

A. Ten days, I imagine.. 

Q. How soon did you submit abstracts for the Winthrop Place 
property ? 

A. About the 26th of September. 

Q. When did you give that abstract to her counsel ? 


4 
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A. That day. 
Q. Were there any objections raised to your title that had to be 
set right? 
A. I don’t remember any. 
Q. Were you not required to produce documents as a discharge 
in bankruptcy ? 
A. I don’t think so; I think that was shown on the abstract. 
. Were you required to produce or make any statement show- 
ing that you were unmarried ? 
A. That was in the deed. 
@. How did that come to be in the deed. 
A. I think Rorke asked me the question and I answered it. 
23 —. Didn’t you require Mrs. Hanbury to produce a certain 
document from Boston—in other words, a decree of divorce ? 
A. I don’t think I ever asked her for it, but I think she voluntarily 
showed me the decree. 
(. Didn’t you ask M. A. Rorke as to how she was situated in that 
respect and ask him and require him to ask her for a certificate ? 
A. I don’t remember. 
Q. Did you have any talk with him about that? 
A. I don’t remember. 
Q. Who examined the title for you to the Boston property ? 
A. I did. 
Q. Didn’t you have counsel ? 
A. I don’t remember of any. 
Q. Are you sure you did not have anybody to advise you? 
A. Iam not sure; but I think not; perhaps Mr. Rorke advised 
me; I think he looked at it. 
(. He did not look at it as your attorney ? 
A. I think not. 
Q. Did he ever at any time act as your attorney? 
A. No, sir. 
Q. Did you take the abstracts to your friend Shields. 
724 A. I think not. ° 
Q. Did you procure counsel’s opinion touching the abstract 
of the Boston property ? 
A. I think not; unless I showed it to Mr. Munn, my present 
counsel; I am not sure I did not. 
(. He was then your attorney? 
A. Yes. 
Q. When did you meet to exchange deeds in pursuance of this 
contract ? 
A. On the 28th of September. 
Q. Did you carry out your contract, Exhibit “N,” in all respects? 


Objected to. 


A. I think not. 

Q. You gave a deed of the Winthrop Place property ? 
A. Yes; I signed the deed. 

Q. And you got the deeds of the Boston property ? 

A. 70 


~] 
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Q. What did you do after you got the deed ? 

A. There was only one. 

Q. What conversation had you with Mrs. Hanbury or Mr. Rorke 
at the time you exchanged deeds? 

A. There was considerable talk, but I don’t remember all of it. 

Q. Have you no recollection ? 

A. I know there was considerable talk, but what it was I 
725 don’t remember; there was talk about the encumbrance. 

Q. Was there any talk about your taking the Boston prop- 
erty or what you was going to do with it and how long you were 
going to hold it? 

A. I don’t think so. 

Q. Is that all that occurred at the time of the exchange of the 
deeds ? 

A. No; there was a good deal of talk about the papers and such 
things just before the delivery of the deeds, and we talked about 
the encumbrance on the Boston property and on the Winthrop place 
property. 

Q. What was the talk about the encumbrance on the Boston 
property ? 

A. We had agreed before that agreement was made as to what 
we wished and what we should do concerning this encumbrance. 

Q. In looking over the agreement “N” I find that it provides 
for an exchange of deeds between you interchang-able. How was 
it that you gave two warranty deeds and received but one on the 
Boston property ? 

A. That was Rorke’s idea as to to the way it should be done. 

Q. Why was it done? 

726 A. He advised it. I knew it and she knew it. 

Q. Why were these sums of money stated in the deed in- 
stead of its being stated that it was an exchange of property ? 

A. I don’t know. I suppose that is customary ? 

Q. Did he tell you this had been inserted in the deed before its 
execution ? 

A. Yes, sir. 

Q. Who asked Rorke to put in the money consideration ? 

A. I think he put it in on his own motion. 

Q. Did you make any suggestion upon that point ? 

A. Yes, sir; I did. I suggested that the amount inserted as a 
consideration should be the same amount that was inserted in the 
deed that she had for the Boston property. 

Q. What was the amount inserted in the deed from Mrs. Han- 
bury to you? 

A. It was the same in both deeds—$21,000. 

Q. What next occurred after the exchange of deeds? Did you 
slumber all night over the exchange ? 

A. I don’t know. 

Q. — called upon her on the evening of the 28th of Septem- 

er 
727 A. I think so. 
'  Q. Your buisness relation- had been ended? 
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A. No; they had just commenced. 

Q. Did you surrender her her diamonds on the 28th of Septem- 
ber ? 

A. I don’t remember. 

Q. Didn’t you give them right back to her when you got a deed ? 

A. Perhaps it was two or three days afterwards. 

Q. Didn’t she go home with the diamonds in her pocket? 

A. I don’t think so. 

Q. What other money did she owe you after the diamonds were 
surrendered on the 28th of September ? 

A. I don’t think she owed meanything. ‘There were two notes— 
one $400 and one $100. 

Q. Did you ever have any other dealings with her after the 28th 
of September ? 

A. Yes. 

Q. Did you loan her a single dollar after you received that deed 
for ~ Boston property ? 

A. Yes; $175, I think it was. 

Q. When did you loan her that? 

A. In a few days. 

Q. What security did you take ? 

A. Only a note. 

Q. Has that since been paid ? 
728 A. Yes; into court in cash. 
Q. Has it been paid in full? 
A. Yes; the money was deposited in court. 
Q. Did you take it? 
. Yes. 

Q Has there been any transaction between you, in the way of 
loaning money, since the last one mentioned by you? 9 

A. There was a furniture transaction. 

Q. Has she borrowed any money since the $175? 

A. No. 

Counsel for complainant objects to all the testimony as to thé$175 
as being no part of the examination-in-chief. 


Q. When did you next see her after the exchange of deeds? 

A. The evening after the exchange. 

Q. Who else did you see? 

A. A servant girl. 

Q. What took place then ? 

A. We talked about the leases, tenants, property, and various other 
things. 

Q. Did you give her advice and counsel about the tenants ? 

A. [ told her what I thought of things. 

729 Q. Did you tell her that you had built this house? 
, A. Yes; I told her. 
Q. Had you up to that time told her that you were a carpenter 


and builder? 
A. Yes; she knew that I had built No. 18. 
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Q. What else took place on the evening of the 28th, after you 
got through giving her advice about the tenants? 

A. I guess that was long enough, for it was rather late then—after 
ten o'clock, I think. 

Q. Was there any other conversation, except about the care of the 
West Side property ? | 

A. She asked if I would collect the rents, how much the property 
would pay, and various things about the transfers of the lease. 

@. Is that all that occurred ? 

A. Yes, sir. 

Q. During the interview on the 28th of September who else was 
present ? 

A. I decline to answer again. 

Q. When did you next see her. 

A. The next day, about some furniture. 

Q. Was anything said about the real estate at that time? 

A. I don’t remember of anything. 
730 Q. What was said between you and her on the morning of 
the 29th? 

A. It was about some furniture in the house 1328 Michigan Ave. 

Q. Did any of that conversation turn upon real estate, either here 
or in Boston? 

A. I don’t think so. 

Q. Did she speak then of a loan of money ? 

A. I don’t remember. 

Q. When did you next see her? 

A. The next evening; I don’t know as it was in the evening; I 
think it was in the day-time. 

Q. When you paid these evening visits didn’t you slick up a 
little ? 

A. No, sir; there was no difference, except upon one occasion when 
I went there with an express wagon I had ona knit jacket instead 
of my coat. ; 

Q. Did you see her on the evening of the 29th ? 

A. I don’t remember. : 

Q. When did vou next see her after the 29th ? 

A. On the 30th, I think. 

Q. What took place then, and where was it ? 

A. It was in her parlor, at 1328 Michigan Ave. 

Q. Is that the time Mrs. Martin was there ? 
731 A. Yes; she was there and seemed to be a friend of Mrs. 
Hanbury. | 

Q. What time did you call there? 

A. In the evening. 

@. Was that a business interview ? 

A. Yes; concerning a loan from me to Mrs. Hanbury. 

Q. Was there any conversation then upon real estate matters? 

A. There was some conversation between Mrs. Hansbury, Mrs. 
Martin, and myself; we talked about Mrs. Martin making’a trade 
with Mrs. Hansbury, and it seems that they were not very well sat- 


ANNA HANBURY ET AL. 343 


isfied with some trade that was made with an agent; some agent 
seemed to have got the best of them and they were explaining it to 
me. 

Q. Was there any talk about the property on Winthrop Place? 

A. Yes. Mrs. Hanbury said, “I don't like agents. In my exchange 
with Mr. Knowlton no agent had anything to do with it, and Mr. 
Knowlton took my statement about the property and had never 
seen it.” ' 

Q. Was the Winthrop Place property.spoken of at this visit? 

A. Well, I think Mrs. Hanbury and I talked about its manage- 
ment. 

Q. Did Mrs. Hanbury make any remarks about the condi- 
732 tion of the house? 
; A. No. 

Q. Did she at any time afterwards or before? 

A. She complained once and said the tenants wanted her to do 
some repairs and fix the front of the house. 

Q. Did you ask her for any letters of introduction to any persons 
in Boston at that interview ? 

A. No; nor at any time. 

Q. Did you ask for any certificate as to the value of this prop- 
erty ? 

A. No; not in any shape or manner. 

Q. At any of your visits to Mrs. Hanbury’s, after this exchange 
of deeds, did you ask her for any paper or writing that the Boston 
property was worth 10 cents per square foot, because it had been sold 
to you for that? 

A. No. 

Q. Did you ever get any paper from her addressed to parties in 
Boston ? 

A. Yes. 

®. When? 

A. About the 3rd of October. 

‘Q. Have you now that paper? ° 

A. No, sir. 

Q. Can you produce it? 

A. No 

Q. Is it within your possession, custody, or control? 
7030 A. No, sir. 
@. What was it? 
A. An introductory letter, which I gave to Bamford. 
Q. What did you ask her to state in that letter? 
| A. I didn’t ask her to state anything, and did not ask her for the 
etter. 

Q. Did you ask for any letter of introduction to parties in Boston ? 

A. No, sir; never. 

(. When did you next see her after the 30th of September? 

A. The 2d of October, at her house. 

Q. Who was present? 

A. No one that I remember. 

Q. What did you go there for? 
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A. To attend to business concerning the Wint! neep Place prop- 
erty, about tenants’ leases, insurance, Xc. 

Q. Did you offer to be her agent for that property to collect. her 
rents and save her the trouble? 

A. I told her that I could do it. 

Q. Did you offer to procure insurance ? 

A. Yes; she spoke of it and asked me to. 

Q. Were you then solicitor for insurance? 

A. No. 
734 Q. Did you ever make a commission from her for procuring 
insurance ? 

A. I think not. 

Q. When you get out insurance for customers isn’t it customary 
to get part of the premiums? 

A. Yes; about 5 per cent. 

Q. That loan of $175, did you pay all the money to her? 

A. I don’t remember. 

Q. Was there any eonversation touching the Boston property on 
the 3rd of October ? : 

A. No, sir. 

Q. When did you leave for Boston ? 

A. The evening of the 3rd of October. 

Q. What time a day was it you saw her? 

A. In the afternoon. 

Q. You stated in answer to a question put to you by Mr. Munn 
the other day that during these dealings with Mrs. Hanbury you 
had never told her of the existence of your sister, Mrs. Hoyt, or that 
she had any interest in the Winthrop Place property ? 

A. I think I stated that I don’t remember of any conversation of 
that kind. 

Q. I will ask you if, from the time you first made the acquaint- 

ance of Mrs. Hanbury up to the time of your departure for 
735 Boston you ever mentioned the name of your sister, or that 

any other person than yourself had any interest in the Win- 
throp Place property except as to the mortgage. 

A. I think not. 

@. Please answer yes or no. 

A. To the best of my remembrance, I should say no. 

Q. How many interviews did you have with Mrs. Hanbury after 
= return from Boston ? 

. Three or four. 

4 How long did you remain away ? 

A. I went about the 3rd and returned about the 27th of October. 

Q. How long did you remain in Boston ? 

A. About a week. 

Q. That brought you down to about the 10th of October. Now, 
where were you between the time you left Boston and your return 
to Chicago ? 

(Objected to as new matter.) 


A. On the road, visiting my brother and friends, 
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Q. Did you visit the complainant? 

A. Yes. 

Q. How soon after your arrival in Chicago did you visit Mrs. 
Hanbury ? 

A. I arrived on Friday, and the next Monday evening I called 

upon her at her residence. 
736 Q. Who was present? 
A. I don’t know; a boy or young man. 

Q, What was your object of going there upon that occasion ? 

A. To see if I could get her to trade back. 

Q. Didn’t you then and there offer to become her agent for the 
West Side property ? 

A. No, sir. 

. When did you next see her? 

A. The next evening. 

Q. What did you go for? 

A. For the purpose before stated. 

Q. Who was pre-nt? 

A. No one. 

@. What was said ? ; 

A. The first evening that I called there was no conversation of 
consequence for the reason that she was going out, and I think she 
said I should call the next evening. 

Q. And you found her there then ? 

A. Yes. ne 

@. What occurred. 

A. I told her that I wished to make another trade with her; that 
I wished to trade back; but she didn’t seem to be inclined to do so. 

(. Was there any social talk? 

A. No; it was all buisness—straight buisness. 
737 Q. When you met her the first evening did you ask her 
for the pleasure of her society the next evening? 

A. I didn’t ask her for the pleasure of her company; never did 
anything of the kind in any manner, and no social relatioys ever 
existed in any form. 

Q. On the Monday when she said she was going out and was 
obliged to shorten your pleasant interview, did she suggest the next 
evening. 

A. I think so. 

Q. She said she would be happy to see you ? 

A. Yes. 

Q. Didn’t you ask permission to call upon her ? 

A. No; I don’t think so. 

Q. Didn’t you suggest calling the next evening? 

A. She said she would be home to-morrow. 

Q. Of course, you said you would come ? 

A. I don’t remember. I suppose so. 

Q. Didn’t you ask if you could call the next evening? 

A. No, sir. 

Q. Did she give you permission to call the next evening? 

A. I think she asked me to call. 
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Q. Did you call? 
738 A. Yes, sir; and she asked me to, because she wanted to 
know something about the house at Winthrop Place? 

Q. Did you go there upon this occasion for the purpose of pro- 
viding her with a hat-rack or any occasion ? 

A. The house that she took had not been fully furnished when she 
went in there, and she had to buy many things. No; I did not go 
for that purpose. I had a lot of furniture, and I told her I could 
sell her some things, perhaps, cheaper than she would have to pay 
for the same at other places, and she told me what articles she was 
in need of which I had. 

Q. Was you there for that purpose ? 

A. Yes; to provide her what she needed. 

Q. One of the things you provided her which she was in need of 
was a hat tree? 

. A hall tree, pillows, and some few household things. 
. Did you suggest the pillows? 
. No; she told me what she needed. 
And you furnished them ? 
Yes. 
. Did she pay you for them ? 
Yes. 
Was that after the 28th of September? 
A. Yes; I think so. 


CPOPOrOr 


739 Q. In discussing the furniture arrangement did your con- 
versation turn upon social matters? 
A. No, sir. 


Q. All these visits of yours to Mrs. Hanbury reached from after 
the negotiations were declared off, on the 21st of August, up to about 
the 27th of September, and were purely buisness visits ? 

A. Yes. 

Q. What was the result of your visits after your return from Bos- 
ton and before the filing of your bill; did she ever take back the 
property or did she decline to do so? 

A. She declined. 

Q. What did you do on your arrival at Boston ? 

A. I.called on Mr. Cottrell the next day after I arrived there. 

Q. Did you present any letter to him? 

A. No, sir. 

Q. Did you present any letters given to you by her to parties in 
Boston ? 

A. She sent a letter to Bamford. 

Q. Did you deliver it to him or retain it? ‘ 

A. I delivered it to him. 

Q. That is the letter which contained the statement referred to by 

you in your affidavit that this property was purchased for 10 
740  ~=cents per square foot? 
A. Yes. 
Q. When did she give you that letter? . 
A. On the evening of my departure from Chicago. 
Q. What did you say when you asked her for that letter? 
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A. I didn’t ask her for it. 

Q. Was it voluntary on her part ? 

A. Yes; she told me a day or so before she wished me to be there 
and get the letter. 

Q. Didn’t you reject the first letter and then ask her to write 
another? 

A. There was no first letter written ; she gave me a letter of intro- 
duction. 

Q. Did you say to her, in substance, that you desired a statement 
from her as to what you had paid for the Boston property ? 

A. No, sir. 

Q. Did you take a paper from any person containing a statement 
as to the value of this property or what she had paid for it? 

A. The only statements I ever got or knew of were the two letters 
I have before mentioned, in answer to my two letters of the 12th. 

Q. Give the substance of the letter by Mrs. Hanbury and given 

by you to Bamford. 
741 A. It was addressed to Bamford, and first introduced Mr. 
Knowlton and said Knowlton wants to pay off the encum- 

brance on the lots, and any favor you can do for him or assist him 
I trust you will do for my sake, and when you know him better 
(there was a clause extending him the right hand of fellowship); the 
lots I have sold to him for 6 cents per foot which cost me 10 cents 
per foot. It was signed yours very resp-tfully, Anna Hanbury. 


Counsel for complainant objects to the testimony as to the contents 
of the letter because the letter is the best evidence. 


Q. Please state if at the time you got that letter from her there 
was any talk about the terms of 6 cents or 10 cents a square foot. 
A. There was no conversation concerning the letter about 6 cents 
or 10 cents a foot or anything that the letter contained more than it 
was an introductory letter to her agent, Mr. Bamford. 
Q. What money did you pay out on account of the encumbrance 
assumed by vou on the Boston property ? 
A. $100 to Cottrell. 
Q. Did you file your deed for record in Boston? 
742 A. Yes. 
Q. When did you go into bankruptcy? 


(Objected to as immaterial.) 


A. On the 29th day of August, 1878, I filed my petition. 

Q. While you were in bankruptcy did you collect the rents for 
the Winthrop Place property ? 

A. No, sir. 

Q. Were the houses then built ? 

A. Some of them. 

Q. When did you receive your discharge in bankruptcy ? 


(Objected to as not the best evidence.) 


A. I don’t remember. 
Q. How long were your bankruptcy proceedings pending? 
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A. One and a half years. 

Q. Did you ever tell her that you were a man of means? 

A. No, sir. 

Q. Did you ever tell her that you were worth $60,000 or any other 
sum ? 

A. No. | 

Q. Did you ever tell her that you were well off and could afford 
to keep these Boston lots upon your hands for many years to come? 

A. No. 

Q. You never told her anything about that? 

743 A. No. 

Q. Did you ever make a statement of that kind in the pres- 
ence of M. A. Rorke, that you were a man of some means, and that 
you could afford to keep unimproved property for a series of years ? 

A. No; I don’t think so. 

Q. Can you now answer yes or no? 

A. To the best of my knowledge, I never made such a statement. 

Q. Did you ever make any statement which in substance amounted 
to that ? 

A. There would have been no substance about it, but ali imagina- 
tion if I had. : 

Q. Did you ever make any statement to M. A. Rorke as to your 
ability to keep unimproved property for a series of years—this Bos- 
ton property ? 

A. I don’t think so. 

Q. Did you ever make a statement like this, that you could keep 
these Boston lands for a number of years, as you were a man of 
means ? 

A. No. 

Q. Did you ever tell M. A. Rorke that your bankruptcy was a 
mere blind, in order to get rid of a claim of your former wife? 

A. I think I told him I always paid my honest debts. 
744 There was some trouble between me and a former wife of 

mine, and I may have told him; I don’t remember. 

Q. Did you tell him that was the only reason you went into bank- 
ruptcy, that it was to get rid of a claim of your former wife? 


(Objected to as immaterial.) 


Q. At this time M. A. Rorke was acting as Mrs. Hanbury’s coun- 
sel, when you visited his office ? 

A. I believe so. 

Q. Who introduced you to Rorke ? 

A. Mrs. Hanbury, I suppose. 

Q. Did Mrs. Hanbury ever tell you that you could not sell this 
property at present? : 

A. No, sir; she never told me any such thing. 

Q. Did she ever tell you that you could not sell these lots at any 
reasonable figures at present, or at your figures ? 

A. She always spoke highly of them and praised them up. 

Q. Did she speak of them as being of great prospective value in 
the future ? 
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A. Yes, sir. 

Q. Did you ever notify Mrs. Hoyt that you had made a sale of 
the Winthrop Place property prior to the filing of your bill in the 
State court ? 

A. No, sir. 
745 Q. Did you ever tell her that you had invested Mrs Hoyt’s 
money in the Winthrop Place property prior to the filing of 
your bill in the superior court ? 

A. No, sir. ' 

Q. You stated in answer to some question that you visited your 
sister after going to Boston in October last. 

A. Yes. 

Q. That sister was Mrs. Hoyt, the complainant? 

A. Yes, sir. 

Q. Did you have then and there any accounting with her con- 
cerning the rentals spoken of? 

A. No, sir. 

Q. Was your visit for any other purpose than a social visit to your 
sister ? 

A. No, sir. 

Q. Were you in the habit of sending monthly, quarterly, or semi- 
annual statements of your receipts and disbursements on account of 
the Clark St. property during the last 4 or 5 years? 

A. No. 

Q. Have you ever had an accounting with her concerning the 
rents for the Winthrop Place property at any time? 

A. No, sir. 
746 Q. Did you ever tell Mrs. Hoyt that you had made an in- 
vestment for her in mortgages in Chicago prior to the filing 
of your bill in the superior court ? 

A. I don’t remember, but I think she knew about the time of 
buying that paper, but I don’t think she knew about the location of 
the property. 

Q. Will you swear positively that she knew, prior to the filing of 
your bill in November, that you had invested her money fh the 
trust deed on No. 20 or 22 Winthrop Place ? 

A. No, sir. 

Q. You won’t swear positively ? 

A. No, sir. 

Q. At the time of the exchange of property on the 28th of Sep- 
tember had you mentioned the name of the person who held the 
mortgage or trust deed on the property conveyed to Mrs. Hanbury ? 

A. I think not. 

Q. Didn’t you tell her then and there that you were the owner of 
the paper? 

A. No, sir. 

Q. How long did you hold that paper—the mortgage for $1,800 ? 

A. I never held it at all. 

Q. How long was it in your possession—it and the note ? 

A. I don’t remember. 
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747 Q. Was it in your possession, custody, or control on the 
28th of September last ? 

A. I had control of it. 

Q. Didn’t you state to Mrs. Hanbury or M. A. Rorke that you had 
control of that mortgage ? 

A. Yes. 

Q. Was the paper then overdue? 

A. I think so. 

Q. Were you in a position to sell or assign that paper on the 28th 
day of last September ? 


(Objected to as calling for a conclusion of law.) 


A. No, sir. 
Q. Where was the note and trust deed on the 28th of September ? 
A. I don’t know. 
Q. Didn’t you show it in the office of Rorke & Son? 
A. I don’t know. 
Q. Did you tell them where it was and who had it? 
A. I don’t think I did. 
Q. Did vou tell them who had control of it? 
A. Yes. 
Q. And that it was overdue? 
A. Yes. 
. Do you remember the fact of its being mentioned that the 
trust deed was overdue ? 
A. Yes, sir. 
748 Q. Wasn’t it then in your possession ? 
A. I think not. 
Q. Where was it? 
A. I think Mrs. Hoyt had it. 
Q. On the 28th of September? 
A. I don’t remember concerning that. 
Q. Did you ever send it to Mrs. Hoyt until after the dissolution 
of the injunction in the other case ? 
A. I think I did; yes. 
.Q. Did you have an interview with a gentleman by the name of 
Baird last fall or in the first part of January ? 
I don’t remember anybody. 


What time was it you sent this to Mrs. Hoyt? 
. I don’t remember. 


A. 

Q. Did you go to the office of Baird & Bradley on La Salle St. ? 

A. Yes. 

Q. Are you acquainted with any of those parties ? 

A. Yes; I know both. 

Q. Did you pay them any visits along in January last—the fore 
part of January ? 

A. No. 

Q. Did you send them any papers about that time? 

A. No. 

Q. Did you direct any papers to be delivered to them? 

A. No. 

Q. 

A 
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749 Q. Did you ever transfer any papers to her by mail or by 
express ? 

A. Yes; by mail. 

Q. Was it after filing your bill in the superior court in November 
last that you sent papers to Mrs. Hoyt? 

A. I think not. 

Q. You paid for that trust deed, didn’t you, $1,800 out of money 
in your control ? 

A. Yes; her money. I transacted the buisness as her agent. 

Q. From whom did you buy the lot mentioned in that trust 
deed ? 

A. Shields. 

. How much did you pay for the equity ? 

A. $700. 

Q. At the time you bought it for $700, upon which was the 
Shields trust deed, you put the property in your own name, didn’t 
you? How soon after that did you pay the $1,800 to Baird & Brad- 
ley ? 

A. I didn’t pay it to them. 

Q. After you acquired the title to the lot from whom did you 
purchase the trust deed ? 

A. I think I purchased it from a man by the name of Kent. 

Q. In your deed, or was it understood at the time you pur- 
750 chased the equity of redemption that you assumed the trust 
deed ? 

A. I think so. 

Q. Before you invested Mrs. Hoyt’s money in this trust deed did 
you communicate with her your intention of so doing? 

A. No; I did not. 

Q. In purchasing this trust deed did you you expect to pay the 
mortgage ? 


(Objected to.) 


Q. At the time you paid the trust deed you were the owner of the 
property ? . 

A. The title stood in me. 

, Q. At the time you bought the mortgage the mortgage was then 
ue? 

A. No. 

Q. When was it due? 

A. In about a year or two. 

Q. Didn’t you pay that mortgage for the interest ; didn’t you pay, 
in addition, a premium in order to let you have the interest in ad- 
vance? 

A. I don’t think so. 

Q. How much was due upon the trust deed upon the face of the 
papers ? 

A. $1,800. 

Q. Didn’t you purchase or pay, rather, the money for the 
751 trust deed on No. 20 about the same time you paid the money 
on No. 22? 


Peter 
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A. At different times. 

Q. During your proceeding in bankruptcy did you keep any 
money yourself’ ? 

A. I didn’t have any to keep. 

Q. How did Mrs. Hoyt come to hear of the property about being 
sold by the master for 394 Ciark St. ? 

A. I don’t remember how she came to hear of it. 

Q. Did you notify her of any intended sale? 

A. Yes. 

Q. Were you at the sale? 

A. Yes. 

Q. Did you buy in the property ? 

A. No, sir; I think not. 

Q. Who did? 

A. I think Brookfield. 

. How did that property come to be sold—under what sort of 
mortgage or title? 

A. I don’t think I know. 

Q. Who owned the encumbrance on that property ? 

A. Brookfield claimed to be the owner, and I claimed an interest. 
My name was put in the papers, but I didn’t suppose it amounted 
to anything. 

Q. Were you not, prior to the sale by the master, in pos- 
752 session of these premises as your own? 
A. No, sir. 

Q. Were you not collecting the rents of some portion of the prem- 
ises on Clark St. at the time of the foreclosure? 

A. I had a lease on the premises. 

4 Didn’t you have a ground lease? 

. I don’t remember. 
@ Where is that lease now? 
. I don’t know. 

") Did you produce before the master the other day all the papers 
you had relating to the premises on Clark St.? 

A. I think so. 

‘ Q. Didn’t you tell the master and Mr. Hill that you had not the 
lease and could not produce it ? 

A. I think so. 

Q. Who was tenant under that lease ? 

A. I was. 

Q. Didn’t you own the buildings ? 

A. No, sir. 

Q. Didn’t you have an interest in them ? 

A. No, sir; I may have had some sort of an interest—at least, my 
name appeared in the papers. 

Q. Were you not the owner of the equity of that leasehold which 


was foreclosed ? 
A. Brookfield claimed to be the owner. : 
753 Q. Didn’t you claim to be the owner at or before the fore- 
closure ? 


A. I don’t think I did. 
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Q. Were you in charge before the foreclosure? 

A. I hag a lease of the building before the foreclosure from the 
receiver. 

Q. Where did the money come from that paid the master at the 
time of the sale to Mrs. Hoyt ? 

A. Came from her. 

Q. Was there any communication with her at the time of the 
master’s sale? 

A. I con’t know, but I think so. 

Q. Did you pay for that property after bidding it in for her? 

A. It was not bid in for her. I think a man by the name of 
Brookfield bid it in. 

Q. Who was the certificate issued to? 

A. Emily Hoyt; her money paid for it. 

Q. Who was Brookfield ? 

A. He was the owner of the ground on which the buildings were 
laced. 

Q. What was the name of the receiver when you had charge of 
the buildings ? | 
A. H. M. Marshall. 
754 Q. Notice in the master’s deed your name appears as a 
defendant in the case therein recited; were you at the time 
of filing this bill in possession of the premises ? 

A. I don’t think so. 

Q. Now, was not the whole object of putting the Clark-St. prop- 
erty in the name of Mrs. Hoyt to protect the property from your 
wife ? | 

A. No. 

Q. Was it not from liabilities which you expected would come 
upon you that you procured the certificate to be issued to Mrs, 
Hoyt? 

A. No, sir. 

Q. How did Brookfield come to buy in the property; was it not 
at your suggestion ? 

A. No, sir. ad 

Q. You and he are quite friendly at this time, are you not? 

A. No. 

Q. Look at the paper now shown you and state What it is. 

A. It is a letter of mine—at least, my signature—written under 
the date of August 12th, 1882. 

(. Was this letter used in any other suit-? 

A. I think it was; in my injunction suit. 


Counsel for the defendant, Anna Hanbury, offers the said 

755 letter in evidence, the original being filed as Exhibit “4” in 

support of the answer of Anna Hanbury in the suit in the 
superior court of Cook county. 

(A copy of the letter is made Exhibit “1” at close of this wit- 

esses’ testimony.) 
Counsel for the defendant, Anna Hanbury, introduces in evidence 
a copy of the letter signed by the defendant Knowlton, dated Au- 
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gust 12th, 1882, which letter is attached to the exhibits in the case 
referred to. 

(A copy of the letter is made Exhibit No. “2” at the close of the 
witnesses’ testimony.) 


Q. What representation, if any, did you make to her regarding 
the costs of the Winthrop Place property or any portion thereof at 
or just before the exchange? 

A. I don’t think I made her any particular representations. 

Q. Did you tell her that you paid $2,800 in cash for one of the 
two houses ? 

A. No, sir. 

Q. Did you tell her that the large house—three-story—was worth. 
$8,000 ? 

A. No, sir. 

Q. Did you tell her that the lots upon which these houses 
756 _~were built were worth in the neighborhood of $1,000? 

A. Isaid it inadifferent manner. I said that parties there 
were asking $1,000 for full-sized lots. 

Q. What did you tell her as to the cost of the three-story house ? 

A. I never told her anything about it more than what the deed 
shows. 

Q. Do you mean to say that the sum mentioned in the deeds 
given by you to her represented the true value of the property ? 

A. No, sir. 

Q. The values mentioned in the deeds from you to her and her 
to you were merely nominal ? 

A. They were inserted by your father at his option. 

Q. In all the deeds ? 

A. Yes, sir; the agreement, as understood by Hanbury and my- 
self, was in accordance with her ideas, and will show the rate; that ° 
this property was taken at $20,000 and that property down there 
was given at $20,000. 

Q. This she told you after you had letters from Boston from Heber 
and Knight? 

‘A. She told me that before, and expressed it more particularly 
when she showed me the plat. 
757 Q. As to the amount of encumbrance on the Boston prop- 
erty, was there any representation made to you by her ? 

A. She claims that she did not represent to me as I under- 
stood it. 3 

Q. The agreement says that you took it subject to $1,000, agreed 
upon as liens upon the property ; now, was there anything errone- 
ous in that statement? 

A. The liens were at $800 and $200. 

Q. Did you find any liens above $1,000 upon the property ? 

A. There were liens for taxes which she said she did not care to 
pay or agree to pay, or something of that kind. 

Q. Were there any liens for taxes that were not removed by oper- 
ation of the Mass. statutes and her exertions ? 

A. There were liens for taxes. 
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Q. But they were to be paid out of the $200? 
A. Yes. 
Q. Didn’t you go to Boston with the intention of paying these ? 
i. 3 
Q. From the time you first met Mrs. Hanbury until after the ex- 
change did you ever mention the name of Mrs. Hoyt to her? 
A. I don’t think I did. 
758 (). Did you ever tell her that any person than yourself had 
any interest ? 
A. I told her about the trust deed; that I was only agent for 
another party. 
MINER N. KNOWLTON. 


George A. Cobb. John A. Rice & Co. Charles C. Hilton. 


Tremont Howse, 
CHICAGO, August 12th, 1882. 
R. Heber. 

Dear Str: I address you to enquire the value of Page estate lots— 
Clarendon Hills, West Roxbury, 29- lots, 199,461 sq. ft., on Beach, 
Poplar, & Charles Sts —Nos. 1, 8, 9, 12, 13, 23, 24, 27, 28, 29, 35, 39, 
40, 41, 45, 47, 55, 56, 58, 60, 63, 69, 73, 77, 78, 79, 80, plan C. J. & 
J. H. Page, drawn by E. W. Hencke May 12, 1872, recorded in Nor- 
folk. | 

We thought of realizing on this property, & desire to ask what, in 
your opinion, would this. property bring per lot at an auction sale 

for cash (say 10 per cent. down & balance in 30 or 60 days) ; 
759 also what would be the largest sui you could negotiate a 3- 

vear loan on the 27 lots, title perfect; would ask if you con- 
sider this desirable property to sell ; that you could closely estimate 
its value, or if it would be-hard to guess its price at a sale. 

An early answer will very much oblige, 

Yours resp-ctfully, M. N. KNOWLTON, 
394 South Clark St., Chicago, Illinois. 


George A. Cobb. John A. Rice & Co. Charles C. Hilton. 


TrEMOoNT Howse, 
| CuicaGco, August 12, 1882. 
S. R. Knight & Co. 

Gents: I address you to enquire the value of the Page estate lots— 
Clarendon Hills, West Roxbury, 27 lots, 199,461 sq. ft.,on Beach, 
Poplar, & Charles Sts.—Nos. 1, 8, 9, 12, 13, 25, 24, 27, 28, 29, 35, 39, 
40, 41, 45, 47, 55, 56, 58, 60, 63, 69, 73, 77, 78, 79, 80, plan of C. J. & 
J. H. Page, drawn by E. W. Hencke May, 1872, recorded in Nor- 
folk. 

We thought of disposing of this property, and desire to ask 

760  what,in your opinion, would this property bring per lot at auc- 
tion sale for cash (say 10 percent. down, balance in 30. & 60 days); 

also the largest sum you think you could negotiate a 3-years loan 
on the whole, title perfect; would ask if you consider this desirable 
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property to sell; that you could closely estimate its value, or if it 
would be hard to guess its price at a sale. Can you tell me if 
there — sales of any lots in this vicinity of late or any demand or 
advance ? 
Please answer at your convenience and very much oblige, 
' Very respectfully, M. N. KNOWLTON, 
394 South Clark St., Chicago, Minois. 


Exhibit No. 12, E. B. Sherman, commissioner. 


Fes. 24, 1885. 


Q. State your name, residence, and occupation. 
A. Miner N. Knowlton; residence, 394 South Clark street, Chi- 
cago; occupation, carpenter. 
Q. How long have you resided there? 
A. About six years. 
761 Q. Do you know the plaintiff in this suit, Emily Hoyt? 
A. Yes, sir. 
. How long have you known her? 
. About forty years. 
Is she a relative of yours? 
. Yes, sir. 
. What relation? 
Sister. 
Where does she reside? 
Town of Stamford, Fairfield county, Connecticut. 
Is she a married woman ? 
. Yes, sir. 
. What is her husband’s name? 
. Alfred Hoyt. 
Do you know defendant, Anna Hanbury? 
Yes, sir. 
How long have you known her? 
. Since about July last. 
Where does she reside? 
I think she resides now at No. 1328 Michigan avenue, in this 
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city. 
Has Mrs. Hoyt any property in this city? And, if so, state 
what that property consists of. 
A. She has a leasehold property in the city, at 392 and 394 South- 


Clark street. 
Q. You admit in your answer that you have been her 


762 agent here in the city. How long have you been her agent ? 
A. About six vears. 

Q. You have collected rents for her of that property, you admit ? 

(Objected to unless the authority from Mrs. Hoyt is shown.) 

Q. Have you that power of attorney here that is set up in your 
answer? I would like to see it—and also if you have there any 
title papers to that property. 

Witness produces document No. 183,375, recorded September 5, 
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1878, in the recorder’s office of Cook county, Book 794 of Records, 
page 605, which is a power of attorney; a copy of which is annexed 
to and forms a part of the bill offered in evidence, marked Ex- 
hibit A. 

Witness produces document No. 156,421, dated April 30, 1877, 
and recorded in Book 696, page 316, being master’s deed of Henry 
Waller, master in chancery of the circuit court of Cook county, to 
Emily Hoyt. 

Offered in evidence and marked Ex. B. 


Q. The Emily Hoyt named in this deed is the plaintiff in this 
case ? 

A. Yes, sir. 

Q. Have you any other title papers of Mrs. Hoyt’s in your 
763 possession to property here in Chicago? 
A. i don’t think so. 

Q. I think you admit you have been the agent of the property 
from the date of the power. Were you the agent prior to the execu- 
tion of the power ? 

A. Yes, sir; I was agent at the time it was purchased. 

©. That is, from the time of the master’s deed ? 

A. Yes, sir. 

Q. Describe what the property is. 

A. It is frame buildings. 

Q. Describe them carefully, if you please. 

A. They are two-story basement frame buildings. 

Q. How many of them and what are the numbers? 

A. There are two frame buildings and a small store between the 
two houses—a basement to each. 

Q. Those buildings have been occupied all the time since the pur- 
chase ? 

A. Yes, sir. 

Q. You have collected the rents for the buildings all the time ? 

A. Yes, sir. 

Q. Can you furnish us with a statement of the rents and vouchers 

that you have, received, so as to shorten this examfiination 
764 any way? Have you the leases between Mrs. Hoyt or your- 

self, as her agent, and the tenant or occupant of those prem- 
ises in your possess- ? 

A. I have some of the leases; not all. 

Q. Have you any of them here? 

A. Yes, sir. 

Q. Please produce them one by one, so we can identify them. 


Witness produces lease dated May 1, 1877, from Emily Hoyt, by 
M. N. Knowlton, agent, to Benjamin Wiel, from May 1, 1877, to 
May 1, 1878. 


Q. Please examine the signatures to that lease and tell us whose 
they are. 
A. Emily Hoyt, by M. N. Knowlton, agent, is my signature; Ben- 
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jamin Weal is the signature of the man that signed it and the occu- 
pant of the premises. 

Q. Do you know the signature? 

A. Yes, sir. 

Lease offered in evidence, marked Ex. C 


Q. Is Mr. Weal still in possession of that property ? 
A. No, sir; that is only a one-year lease. 


Witness produces lease of the premises 394 South Clark St., dated 

May 1, 1877, from Emilv Hoyt, by M. N. Knowlton agent, to 

765s. Bermen, from May 1, 1877, to May 1, 1878, which is offered 
in evidence, marked Ex. D. 


Q. Do you know the signature to that? 

—. Emily Hoyt, by M. N. Knowlton, is my signature. 

Q. The other signature is that of Bermen ? 

A. I would not like to say. I don’t know exactly. 

Q. You know him? 

A. Yes, sir. 

Q. Did you collect rents under that lease from him? 

A. Yes, sir. 

2. He acknowledged the lease, then ? 

He paid me the rents. I wish to make an explanation here. 
At aa time the leases were made the numbers of this same prop- 
erty situated in lot 4, block 111, school section, was numbered 394 
and 396, and by order from the department of public works or the 
numbering department of the city they had been changed to 392 
and 394, which makes the papers appear different. 

Witness produces lease from Emily Hoyt, by Miner N. Knowlton, 
agent, to Benjamine Weal, May 1, 1878, to May 1, 1879, saloon, 

known as 396 Clark street, Chicago, as described in the lease. 
766 Lease offered in evidence, marked Exhibit E. 

Q. And can you identify the signature to that lease in the same 
manner as the others ? 

A. Yes, sir. 

‘Witness produces lease from Hoyt to Weal, dated May 1, 1879, to 
May 1, 1880, of the same premises, offered in ‘evidence, marked Ex- 
hibit F. 

Q. Do you identify the signature to that ? 

A. Yes. 

Witness produces lease from Emily Hoyt to William Schwendel 
from May 1, 1879, to May 1, 1880, 394 South Clark street, which is 
offered in evidence and marked Exhibit G. 


2. And the signatures you identify as signed by the parties? 
. Yes, sir. 


Witness produces lease from Hoyt to Weal from May 1, 1880, to 
May 1, 1881, saloon, 394 South Clark street, which is offered in evi- 
dence, ‘marked Ex. H. 
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Q. These signatures you identify also? 

A. Yes, sir. 

Q. Have you the ground lease to Mrs. Hoyt? 
A. Yes, sir. 

Q. Please produce it. 


767 Witness produces ground lease from Laura B. Merrit, by 
attorney, James D. Sherman, to Emily Hoyt, signed by M.N. 
Knowlton, attorney-in-fact, dated the first day of September, 1880, 
for lot No. 4, block 111, school section addition to the city of Chicago, 
and it runs from the 1st day of September, 1880, to the year 1885. 


Q. What was the actual date of the lease, if you know ? 
A. Just the same as it isthere—September, 1880. It isa five-year 
lease. 


Lease offered in evidence, marked Ex. I. 


Q. This is a ground lease on that property to Emily Hoyt at the 
rate of $50 a month ground rent; have you paid the ground rent on 
that property according to that lease ? 

A. Yes. 

Q. You have the vouchers, have you ? 

A. Paid it before that lease on some other old leases. 

(. On old leases? 

A. On old leases. 

Q. Have you the old leases ? 

A. I have not. 

. Where are they ? 

A. I don’t know where they are. 
768 ®. What was the old lease, on the same terms? 
A. No, sir; $35 a month, and this is $50. 

Q. What was the ground rent at the time when the master’s deed 
was given ? 

A. Under the old lease, $35. 

Q. And continued $35 down to the date of this lease ? 

A. Yes. 

Q. Have you paid all the ground rent, then, down to the execu- 
tion of this lease ’ 

A. Yes. 

Q. Have you the vouchers for the execution of the same? 

A. Some of them, sir. 

The Master: I want to suggest to the counsel that, under the 
rule of this court, where there is an accounting to be made the rule 
provides that it shall be presented in debit and credit, so that it will 
be necessary for Mr. Knowlton to present his account at the same 
time with the items and date of payment in the ordinary method 
for the inspection of counsel and the benefit of the master. I make 

this suggestion so that it may be done at an early stage of the 
769 examination and save a great deal of writing and probably 
much trouble. 

Mr. Hitt: You have the vouchers down to date, all of them, have 
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you, and you have a full statement of what you paid out for ground 
rents? 

A. Yes. 

Q. And it is a correct statement? 

A. Yes. 

Q. Have you paid any other moneys out ? 

A; Yes; I have paid other moneys. 

Q. What for? | 

A. I have paid for water taxes and for insurance. Pursuant to 
terms of lease all general taxes on this property were paid by the 
lessor. @. There are three insurance policies, each from the Buffalo 
Insurance Company, numbered, respectively, 2334, 2335, 2856, on 
this property, assuring Mrs. Emily Hoyt. 


Said policies offered in evidence, marked Ex’s J, K, L. 


Q. Now, Mr. Knowlton, you stated that you had an account made 
up. Isit insuch shape that you can submit it to the master ? 
A. I don’t know whether it is exactly in the right shape. 


(Witness produces statement.) 


770 Q. Mr. Knowlton, what is this an account of ? 
A. An account of the rents that I have received from that 
property. 


Q. 394 and 396—this property that you have been testifying 
about ? 

A. Yes. 

Q. All the rents you have received ? 

A. Yes; from the time I first took charge until the first of Feb- 
ruary inst. 

Q. The present February ? 

A. Yes. 

Q. Does it contain a statement of disbursements ? 

A. Yes. 

Q. Then I will ask you to make this an Exhibit M to your depo- 
sition. Any objection to that Mr. Munn? 

_ Mr. Munn: No, sir; oniy I suppose that the exhibit itself will 
show the data, but at present you have not shown that he has paid 
the money, only incidentally. 

Q. This exhibit is a correct statement of your receipts and dis- 
bursements on account of this property as agent for Mrs. Hoyt ? 

A. Yes; I have some vouchers that will show payments. 

Q. This exhibit purports to be an account of all the rents 

771 ~~ eollected at 392 and 394 South Clark street from May 1, 1877, 

to February 1, 1883. I will ask you to file with the master 

for his examination and my examination at leisure, Mr. Knowlton, 
all the vouchers that you have that you want to submit. 

A. The insurance policies I submit: as vouchers for the money I 
paid on insurance ; the vouchers for the ground rent and water rent 
I have here. 

Q. I will ask you one question. Give us a list of the occupants of 
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the buildings at 392 and 394,commencing with the basement; give 
the amount of rent they pay and the tenants right through. 
A. 392, at present, is occupied by William Swendel, the same 
party that made the lease, and the lease now is a verbal lease. 
Q. Is he holding there under the terms of that lease? 
A. I don’t think so; I think it is a verbal lease at a higher rate 
of interest than then. 
Q. What is the lease—from when to when? 
A. It is a verbal lease, from last May until the coming May. 
Q. How much per month and when payable? 
A. The rent is payable on the first of every month. 
772 Q. In advance? 
A. Yes. 
Q. He occupies the store ? 
A. Yes; at $28 a month in advance. 
Q. That isthestore. Now, the basement—is that occupied ? 
A. Partially occupied. 
Q. Who occupied that? 
A. Catherine Leutz. 
Q. What rent does she pay? 
A. The lease is verbal. 
Q. What rent does she pay ? 
A. Two dollars a week? 
Q. In advance? 
A. Yes. 
Q. She occupies the basement of 392? 
A. Yes. 
Q. Any terms or only from week to week ? 
A. I don’t think there is any terms. 
Q. Now, the next floor ? 
\. The front, a dwelling-room, is occupied by Rachel Stewart. 
Q. Does she occupy the whole? 
A. No, sir; the front part. 
Q. What rent does she pay ? 
A. Eighteen dollars. The rear of the same floor is occupied by 
Steinberg. 
Q. What rent does he pay ? 
A. Ten dollars a month. 
Q. Is that all of the occupants of 392? 
A. Yes; at present. 
Q. Now, I think you have said there was a building be- 
773 tween these two buildings ? 
A. Yes. 
Q. How is that occupied ? 
A. Occupied by Abram Mendelson. 
Q. What does he pay? 
A. $12 a month. 
(). Has hea written lease ? 
A. I don’t think so. I think it is verbal or I should have had it. 
Q. Does he pay in advance the first of every month ? 


es. 
46—380 
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Q. For how long a term is the lease ? 

A. From the first of last May to the first of the coming May. 

Q. Take 394; commence at the basement and go up, and give 
us the occupants of that and their terms of lease, respectively. 

A. 394 at present is unoccupied, except for storage; about $3.00 
a month for storage—I mean the basement of 394. 

Q. Tin the basement? 

A. Yes; $3 a month for storage. 

@. Who occupies the main floor ? 

A. Benjamin Weal. 

Q. Mr. Weal pays what rent ? 

A. Pays $45. 

Q. In advance? 

A. Well, I don’t think he does really pay in advance, 
774 ~=though that was the agreement—understood to be in advance. 
Q. When does his term expire? 

A. His lease is verbal—from last May to the coming May. 

Q. He occupies the whole of the floor. Any other rooms on the 
ground floor? 

A. No, sir. 

Q. Anything in back that is rented ? 

A. No, sir. 

@. Take the next floor. 

A. The front is occupied by Johnson. 

Q. What is his first name? 

A. I don’t really know. 

Q. What does he pay” 

A. They pay $29 a month or should ; it is a little back. 

Q. Any more? 

A. Yes; other rooms on that floor are occupied by Mrs. Moody, 
and other rooms by Mrs. Paine. 

Mr. Munn: What does Mrs. Moody pay? 

A. Ten dollars a month. 

Q. What does Mrs. Paine pay ? 

A. Eight dollars a month. 

Q. Mr. Knowlton, I will ask you to make, for the benefit of the 
counsel in this case and the master, a detailed statement of all the 
receipts and disbursements in regard to that property, and then of 

the rents and parties in possession that you have stated here ; 
775 make them and verify them and give them tothe master, so 
we can check them up with these. 

A. Yes, sir. 

Q. Now, Mr. Knowlton, you have an error of $17 on Ex. M., at 
the bottom. 

A. That is only an error that is shown on the other side of the 
paper. 

Q. Show me where it is. 

A. The receipts for the sixth year show the sum of the actual re- 
ceipts to be $1,890. 

Q. $1,907. 

A. On the other side, in the adding up, there is an error that J 


“fh 


~ 


C 
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have made, putting it at 1,907. I made an error of $17 changing 
from one side of the page to the other, and was in a hurry and did 
not have time to make a new copy. 

Q. The net amount that you have received as agent of Mrs. Hoyt, 
according to this statement, is $8,602.42? 

A. Deducting the error of seventeen dollars. 

Q. ‘The amount of receipts is 

A. The full amount of receipts—the net amount of receipts—is 
$8,602.42, less the error of $17. 

Q. What have you done with that money? 
776 A. $1,800 of that I paid for the trust deed. 
(). What trust deed ? 

A. The trust deed secured on—I will state that I am willing to 
makeany statement that Iam required to in detail, so far as I aim 
able to do so, and anything that can be done I am willing to do. 

Q. Seventeen dollars error and $1,800 paid for trust deed. What 
trust deed was that—on what property ? 

A. That was paid to the holder of the notes secured by the trust 
deed. 

Q. Who did the trust deed run to? Have you a description of that 
trust deed ; what property is it? 

A. Property situated at No. 22 Winthrop Place, in this city. 

M. A. Rorke & Son appear on behalf of the defendant, Anna Han- 
bury, for the sole purpose of objecting to any inquiry as to any 
alleged disposition by the said Miner N. Knowlton of the moneys 
which it is alleged he has received belonging to the complainant, 
Emily Hoyt, and as to any inquiry as to the nature and situation 

and value of any property, real or personal, which it is claimed 
777 by complainant said Knowlton has purchased or improved 

with any of the alleged moneys received by him for Mrs. 
Hoyt, if any, so far as the same may relate to the defendant, Anna 
Hanbury, and the property alleged to have been bought or pur- 
chased by her in the complainant’s bill of complaint, and so far as 
the same may relate to the trust deed in the bill of complairft de- 
scribed, upon the ground that the proceedings under this decree by 
the direction of his honor Judge Blodgett cannot in any way affect 
the defendants who have not answered ; that the appearance of said 
defendant, Anna Hanbury, is expressly limited for the purpose of 
making this and other objections, and for no other purpose what- 
ever. 

The defendant, Anna Hanbury, also objects, as aforesaid, to the 
proposed inquiry, upon the ground that the order referring the 
cause to the master does not direct that the master shall take any evi- 
dence which may be attempted to be used as the foundation for an 
application for injunction and receiver as against the trust deed to 

Lyman Baird and others described in the bill of complaint as 
778 against the defendant, Anna Hanbury, and the property 
alleged under the bill of complaint to belong to her. 

The Master: The objection made requires the master only to 
construe the order of reference, and under this order of reference 
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the master is specifically directed not only to state the account be- 
tween the complainant and the defendant Knowlton, but “ to inquire 
fully and particularly what disposition the said Miner N. Knowlton 
has made of the moneys which he has received belonging to the 
said Emily Hoyt, complainant, and to further inquire fully and par- 
ticularly all the nature, situation, and value of any property, real 
and personal, which the said Miner N. Knowlton has purchased or 
improved with any of said moneys;” and the master is of the opin- 
ion that it is his duty to proceed with such inquiry, notwithstanding 
that it is provided that proceedings under this decree shall not affect 
defendants who have not answered. It is for the court to carry into 
effect this latter clause extending to the defendants who have not 
answered the protection as to their rights which is given by the 
closing sentence of the order. 
779 Adjourned to 2 o’clock p. m. 
Frs’y 24—2 o’clock p. m, 

Q. Just before adjournment, Mr. Knowlton, you were asked in re- 
lation to the trust deed. It was stated in your account that you paid 
$1,800 for the trust deed. Please describe that trust deed. 

A. Well, the amount was $1,800. 

Q. On what property was it ? 

A. On property situated at No. 22 Winthrop Place. 

Q. In this city? 

A. In the city of Chicago, sir. 

Q. Do you remember the date of the trust deed? 

A. June 25, 1877, I think. I was looking to see if I had a copy, 
but I have not a copy of it. 


Mr. RorkeE: I object to the evidence on the further ground that 
the mortgage itself or a certified copy thereof would be the best evi- 
dence. 


Q. To who did the trust deed ruan—who was the trustee? 

A. Lyman Baird. The amount was $1,800, which was payable 
to the order of William H. McKee. 

Q. Where is the trust deed now—what became of it? 

. A. I sent it to Mrs. Hoyt after I purchased it for her. I 
780 don’t know where it is now. I suppose it is in the possession 

of the trustee, Mr. Baird. 
Q. You paid $1,800 out of these moneys for that ? 


Objected to as before. 
A. Yes, sir. 


Mr. RorKeE: It is understood we object to all this testimony re- 
lating to this trust deed or the purchase of the property on behalf 
of the defendants not served. 


Q. What else did you do with these moneys ? 

A. I paid $600 for a vacant lot, No. 57, in H. M. Taylor’s subdi- 
vision of block 43, canal trustees’ subdivision, of the west half of N. 
E. quarter, section 17, 39, 14, Cook county. 
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Q. Did you take the title to this piece of property ? 
A. Yes. 

Q. In whose name? 

A. In my own name. 


Mr. Rorke: We object to this inquiry for the reasons given above 
and as affecting any property upon Winthrop Place, in the city of 
Chicago, and as affecting the iucumbrance on $1,800 on part of the 
property ; and the further objection that the witness cannot testify 

to the contents of deeds relating to this property on Winthrop - 
781 Place without his laying a foundation for that sort of evi- 
dence. 


Q. What other property did you buy with these moneys? 
A. I bought the house No. 20 Winthrop Place. 
Q. What did you pay for that? 
A. I think it was $450. 
Q. $450 for the equity in No. 20? 
A. Yes. 
Q. Is that the one that the trust deed was on ? 
A. No, sir. 
Q. What else did you buy? 
_ A. I paid besides that, on that same house No. 20, an outstand- 
ing trust deed—something over $1,800. 
Q. How much ? 
A. I think $1,850 or 1,840, or something of that kind. 
Q. In whose name did you take the title to that property ? 
A. In my own. 
Q. What other property, if any, did you purchase ? 
A. I purchased the equity in No. 22 Winthrop Place. 
Q. What did you pay for that? 
A. About $700 for the equity. 
Q. Number 22 is the one the $1,800 trust deed is on ? 
A. Yes, sir. | 
782 Q. Any other property that you purchased with Mrs. Hoyt’s 
money ? “ 
A. Material to build the house No. 18, but no other real estate. 
Q. What improvements did you make at No.18? Describe them. 
A. Built a large dwelling-house having three floors of flats, and 
a brick barn. 
Q. How much of these moneys did you put into that ? 
A. Put all that was necessary to build it. 
Q. When did you make these purchases, respectively ? 


Mr. Rorke: We make the general objection already made, and 
object further because the deed itself would be the proper evidence 
as to the date of the purchase. 


A. About two years ago this last summer, 1880, I bought No. 18. 
In the following fall I purchased the house No. 20, adjoining 18, 
and during the following winter I bought 22. 

Q. As I understand, the title to all this property was taken in 
your name, and those deeds are of record in Cook county, are they ? 
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A. They are. 
Q. Who is in the occupation of No. 22; who was in the oceupa- 
tion of it when you purchased it? | 
A. Mr. Wm. Linsley. 
783 Q. He was the tenant, was he? 
A. Yes. 
Q. He is in occupaion to-day of the property ? 
A. No, sir; he is in occupation of No. 20 to-day. 
Q. You have leased this property since you bought it, have you? 
A. Yes; I lease the whole of it. 
Q. State to whom you lease it. 
A. No. 18 was leased to E. H. Robb; he was one party, and R. A. 
Givens and the lower floor to another. 
Q. What part did these other two occupy? 
A. The first two occupied the two upper floors. 
Q. Which one occupied the third floor? 
A. Mr. Given. 
Q. At what rental ? 
A. At $22.50 a month. 
Q. The second floor ? 
A. That is occupied by E. H. Robb; the rental is the same. The 
lease was from May Ist to next May. 
Q. Who is in the basement ? 
A. I forget the man’s name? 
Q. You can find out his name? 
A. I could find out his name. 
Q. What does he pay? 
A. Eighteen dollars. 
Q. Is that all the tenants in No. 18? 
A. Yes; there might be other persons in the house, sublet- 
784 ‘ting or something like that, but these are the ones the leases 
are made to. 


| Q. Who is in No. 20? 
| A. William Linsley. 
Q. How about his leasing, and what rent? 
A. A verbal lease, and he pays $24 a month. 
| Q. No. 22? 
) A. Occupied by C. J. Shields. 
! Q. That is the gentleman sitting here? 
| A. Yes. 
Q 


. What does he pay, and what about his lease ? 
A. A verbal Jease. I think he pays $23. 

Q. How much of this money did you put into these improve- 
ments—Mrs. Hoyt’s money—in round numbers? 
3 A. All that was needed. I don’t know the exact amount. 
ie Q. Any way of ascertaining the facts? 
it A. I think I could estimate it, but I have not done so. 
1 Q. I want the fact. I want to know what you have done with 
Me this $8,602.42. You have given me the $600, the $450, the $1,840, 
the $700, and the $1,800. 
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A. Didn’t I give you that [ paid the incumbrance on No. 20 of 
about $1,840? 
Q. Yes. Is there any way you can ascertain the exact figures in 
regard to that incumbrance? 
785 A. I don’t know whether I can get at the thing or not. I 
have some memoranda by which I could ascertain exactly, 
but I am not certain I paid the laborers for building the house and 
whatever money was required to get ready and build it. My idea, 
as near as I could guess at it, without looking closely, is it would 
be somewhere near $3,500; at any rate, there is where that money 
went to. It went into that house. Whether it was $3,500, more or 
less, I don’t know now. 
Q. Have you the original of that agreement ? 
A. I think so. 
Q. Where is it? 
A. I think it is in some of my papers not here. 
Q. Will you produce it at the next sitting? 
A. Yes, sir. 
Q. What have you done with this property on Winthrop Place? 
A. Transferred it to Mrs. Hanbury. 
Q. When did you do that? 
A. September 8th, by a written agreement, of which this is, I 
think, a copy. 
Q. Please examine those two papers shown you. In ear- 
786 —srying out this agreement you admitted in your answer you 
had fallen into controversies with Mrs. Hanbury in regard 
to this property and in regard to the transfer you made. How is 
that? 
A. Fallen into what? 
Q. Into controversies with Mrs. Hanbury in regard to this. 
A. Yes, sir. 
Q. So that the title, which stood in your own name, is in dispute 
between you and Mrs. Hanbury ? 
A. Yes, sir; she played a gemeon meand defrauded me and 
told me things which I found were not so. o 


Mr. Rorke objects to the answer as not responsive and makes the 
general objection that the dealings between Mrs. Hanbury and Mr. 
Knowlton cannot be inquired into in this proceeding. 


Q. What do vou claim in your controversy with Mrs. Hanbury 
in regard to the transfer of the property to her? 
A. I claim that she knowingly represented and stated to me 
things that were not true. 
Q. What were they ? 
A. They were, first, that her representations of the property 
787 _ were not correct as to where the property is located. 
Q. What property ? 
A. Certain property that was deeded to me in Boston in exchange 
for my deed and agreement about this property. 
Q. You made an exchange of property—this property on Win- 
throp Place for property which she conveyed to you—did you? 
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A. Yes, sir. 

Q. You claim, as I understand it, that in regard to that property 
she made certain representations that were untrue. 

A. She did. 

Q. State what those representations were and what the property 
is and what it consists of generally. 

A. She represented that the property was within a block of the 
depot at Clarendon Hill, on the Providence railroad, running out 
of Boston. | 

Q. Since making the exchange have you investigated the matter 
to find out where that property is located ? 

A. Yes, sir; I bave been there and investigated it. 

Q. What did you learn in regard to it? 
788 A. I learned that it was nearly half a mile away from 
where I supposed it was by her representations. 

Q. There is a copy of this agreement between you and Mrs. Han- 
bury set up in the bill and admitted by you in the answer. 


Objected to. 


Q. Isthat a copy of the agreement that is in the bill and admitted 
in the answer ? 

A. Yes. 

Mr. Rorke: Is that your handwriting in the bill? 

A. Yes. Mr. Hill asked me for the original, and I would not 
give it to him, but I told him I would give him a copy. 

Q. When did you first become acquainted with Mrs. Hanbury ? 
A. About last June. : 

Q. State how and when you first formed her acquaintance. 

A. I formed her acquaintance from a note that I received from 


her. 


Mr. RorkeE: I object to any conversations or any transactions or 
occurrences between Mrs. Hanbury and the witness being inquired 
into on this reference on the ground that it is objectionable under 

the order, and because we are not called upon to answer the 
789 charges in complainant’s bill. 


Q. At the time you transferred the property did you transfer the 
possession to Mrs. Hanbury—the possession of the Winthrop Place 
property ? | | 

Objected to. Objection overruled. 


A. I transferred it a few days afterwards, or a short time after- 
wards, to Mrs. Hanbury. 

Q. Who has been collecting the rents in that property since that 
time? 

A. She, or some one in her interest. 

Q. Has there been any change of tenants since the transfer to 
Mrs. Hanbury ? 

A. I don’t know of any. 

Q. Are you familiar with the property since you made the 
transfer ? 
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A. I think so. 
Q. You don’t know there has been any change made in the ten- 
ancy ? 
A. I don’t think there has been any changes made. 
Q. Have you commenced any suits, and, if so, what suit, against 
Mrs. Hanbury in regard to this transaction ? 
A. I filed a bill. 
Q. In what court? 
A. In the superior court of Cook county, chancery side,and 
790 ~=obtained an injunction. 
Q. Has she commenced any suit against you in regard to 
the matter; and, if so, what, and in what court ? 
A. Yes, sir; in the superior court of Cook county against me with 
others. 


Adjourned to 11 o’clock a. m., February 27. 


Counsel for Anna Hanbury, who has not answered and who appears 
solely for the purpose of objecting, desires to state that the order of 
reference under which the complainant is now proceeding was 
sought by the defendant, Anna Hanbury, to be modified before 
Judge Blodgett on Monday, the 26th inst., sitting in chambers, and 
that the judge ruled that it was unnecessary, inasmuch as any pro- 
ceedings under this order cannot in any way affect the defendants 
who bave not answered. 

Counsel therefore renews the objections heretofore made to this 
testimony, both general and special, as to any inquiry relating to 

the ownership of this property or to the trust deed alleged 
791 in the bill to be upon part of the property, which is also 

alleged in the bill to be owned by the defendant, Anna Han- 
bury, and the appearance of the defendant, Anna Hanbury, is 
specially to the purpose of making objection. 

Counsel! for complainant insists that all the objections interpo- 
lated into tne notes of the testimony taken here are without warrant, 
and that if the defendant, Anna Hanbury, or her counsel are not 
to be prejudiced by this proceeding and it does not affect her any 
way that said objections, each and every of them, are palpable 
breaches of courtesy extended to the said Anna Hanbury and her 
counsel in the matter. 

By way of reply counsel, objecting on behalf of Anna Hanbury, 
disclaims any intention to be guilty of any discourtesy towards either 
master or counsel on either side of this case, but makes these objec- 
tions at this stage of the case for the sake of saving the right of his 
client. 

Counsel for complainant insists that by the service of the 
792 notice for the modification of the order heretofore entered 
herein the defendant, Anna Hanbury, and her counsel are 

in court for all the purposes of this case. | 

By way of answer to the alleged notice produced counsel for de- 
fendant, Anna Hanbury, refers to his motion filed in the clerk’s office 
of the United States circuit court in this cause, wherein bis appear- 
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ance is specially limited for the purpose of appearing to modify the 
order entered February 23, 1883, in this court. 


The direct examination of the witness, Miner N. KNOWLTON, was 
then resumed by Mr. Hitt as follows: 

Q. This paper you now produce is the original agreement between 
you and Mrs. Hanbury ? 

A. The original paper is my signature and hers on. 

Mr. Hitt: We now make that a part of the record in this case, 
marked Ex. N. 

Q. State what steps were taken and when to carry that agreement 
out, if any. 

A. Steps were taken—I procured abstracts to be made and gave 

it-to her attorney, Mr. Rorke, for examination, and she gave 
793. mean abstract or a paper purporting to be an abstract of her 
lots situated near Boston. 

Q. Described in your agreement ? 

A. Yes, sir. 

Q. Were deeds executed in conformity with the agreement on your 
part and on her part? 

A. They were. 

Q. And delivered on what day ? 

A. About September 28 or twenty days afterwards. 

Q. You conveyed the property specified in this agreement to her 
according to the agreement, did you? 

A. I did. 

Q. And she transferred the property specified therein to you ac- 
cording to the agreement? 

A. Yes, sir. 

Q. Have you any deeds of this Winthrop Place property to you 
from any of the parties from whom you purchased? If so, produce 
them. 

A. I have one. 


Witness produces warranty deed from Mary A. Shields and Charles 
J. Shields to Miner N. Knowlton, dated March 24, 1881, and recorded 
in the recorder’s office of Cook county March 25, 1881, in Book 
1050 or Records, page 297, conveying lot No. 2 of McKee’s 
794 subdivision, being the premises No. 22 Winthrop Place, 
marked Exhibit O. 
Q. Have you any other papers relating to that property ? 
A. I don’t think so. 
Q. The property No. 20, then. 
A. I have copies of deeds. 
Q. I want deeds to you—trust deeds or anything else of that 
kind. 
A. I have a trust deed Ff paid off on No. 20 Winthrop Place. 
Witness produces trust deed, dated June 25, 1877, between Blanche 


D. McKee and William H. McKee and Lyman Baird, trustee, on 
the premises No. 20 Winthrop Place. 


ie 


oF 
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Offered in evidence, marked Exhibit P. 
Q. This is the deed you testified to that you paid $1,830 or 1,850 


A. Yes, sir. 

@. Whose money paid for that trust deed ? 

A. Mrs. Hoyt’s money—that is,on No. 20. Mrs. Hoyt’s money 
paid for that trust deed and it was released. : : 

Q. Now, as I understand you, the trust deed of No. 22, which you 

stated you purchased and sent to Mrs. Hoyt, was like that 
795 one in all essential particulars, except it was on No. 22 instead 
of 20? 

A. I think it was. 

Q. Please examine the articles of agreement at the words “ except 
an incumbrance of $1,800 on part of said premises known as No. 22 
Winthrop Place, Cuicago.” State whether or not that refers to the 
trust deed which you sent to Mrs. Hoyt. 

A. It does. 

Cross-examination by Mr. Munn: 

Q. State how much money you invested in the purchase of num- 
bers 18, 20, and 22 Winthrop Place, including the purchase price of 
the property, the improvement of the premises, and the paying off 
of incumbrances, if any. 

Counsel for Anna Hanbury urges the general objection and the 
special objection that that it is cross-examination of the attorney’s 
own client. 

A. On No. 18 Winthrop Place [ first paid $600 and incumbrance 
on the vacant lot. This is the paper on which | paid $600. Here 
is the note and the release accompanying the same and described 
in it. 

Mr. Munn: I will offer this deed of trust from Floyd and wife to 

Coe and the release of the same and the note attached as 
796 Defendants’ Exhibit A. 
Objected to by counsel for Anna Hanbury for the reasons 
urged heretofore, and because it cannot in any way affect the de- 
fendant, Anna Hanbury. 


Q. State what improvements you made. 

A. I built dwelling-houses on that lot. 

(). State what it cost. 

I can’t tell exactly, but somewhere about $3,500; maybe a little 
more or a little less. 

(). Go on and tell about the other lots. 

A. I purchased the equity of No. 20 for $450; then I used this 
money to pay off an incumbrance of $1,500 and some interest, 
described in that trust deed. No. 22 I paid for the equity with this 
money, $700; then I purchased for Mrs. Hoyt outstanding trust deed 
for $1,800 and sent it to her. 

Q. What other moneys did you pay for improvements or repairs ? 

A. I don’t remember exactly what amount, but I put new roofs 
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on both these dwellings and kept them in ordinary repairs, 


797 so that they were in good condition for renting. I don’t re- 
member the exact amount. I kept up the necessary repairs. 
Q. On all the buildings? : 
A. Yes. 
Q. Do any work on them yourself? 
A. Yes. 
Q. How much ? 


Objected — by counsel for Anna Hanbury on the ground defend- 
ant cannot make money out of alleged trust. 


Q. How much did you expend in money, labor, and materials? 

A. I have not any items at hand, and can only give a general 
estimate. Probably $100 in money and $100 in labor is a general 
estimate. 

Q. What was that property worth at the time you exchanged 
deeds with Mrs. Hanbury ? 

Objected to by counsel for Mrs. Hanbury as before, and on the 
further ground that it makes no difference in the exchange of prop- 
erty. : 

A. We considered its value $12,000, and it paid a monthly rent of 
$110. 


Answer objected to by counsel for Anna Hanbury as not respon- 
sive and the knowledge of the witness as an expert in real estate 
values not being shown. 


798 Q. State whether you have dealt much in property of that 
kind in the city of Chicago, so as to be able to form an intelli- 
gent estimate of its value. 


Answer objected to as before, and as leading. 


A. I know a good deal of the value of property of that description 
in Chicago. I acted as real estate agent in deeds and transfers of 
property, and, I think, [ understand quite well general values. 

Q. From your knowledge of the value of like property in the city 
of Chicago and its condition at the time you traded and its rental 
value, state whether your estimate of $12,000 is a reasonable one. 


Objected to by counsel for Anna Hanbury because it assumes he 
has already estimated the property as being worth $12,000. 


A. I estimate property of that description by its rental value 
largely, and at that time it would pay a net income, if properly 
taken care of, on $12,000, of six or seven per cent. 

Q. Now, state how much of that money that you invested in that 

property was your own, if any. 
799 A. I built the house- and put my time and labor into them, 
but I don’t think — put my money into them at all; did 
not have money to invest that way myself. 

Q. Then you mean to say that the whole outlay of the purchase 
of the land and the improvements thereon and the incumbrance 
taken up by you was the money of the complainant, Emily Hoyt, 


eer soreness 


— 


seeresonenacesscoe 


ANNA HANBURY ET AL. 373 


except what you say you bestowed by your own labor and time in 
taking care of it? 

A. Yes; it is a fact. 

Q. Now, you speak of $1,800 and interest on the same that you 
paid to the complainant, Emily Hoyt, by assigning or causing to be 
assigned the incumbrance on the ground and interest. Now, I will 
get you to state whether you have ever accounted personally to her, 
so far as to turn over to her in good faith that $1,800 outstanding on 
the property on No. 22. 

A. ¥ es, sir. 

Q. I will ask you to state whether Mrs. Hoyt has demanded, until 
a short time before the commencement of this suit, any accounting. 

A. No, sir. 

Q. So far as you know, then, you have not, then, refused to 
800 account for all the moneys that came into your hands belong- 
ing to her? 

A. No, : sir: I never refused to account. 

Q. I will get you to state if you have not acted and intended to 
act in good faith towards your sister in relation to the use and ex- 
penditure of the money that you had in your hands. 

A. Yes; always acted straightforward in every outlay; my sister 
has confidence to know that I would do ii. 

Q. When you attempted to exchange this property with the de- 
fendant, Anna Hanbury, state what your intention was with regard 
to the property that you obtained from her; if it was what it was 
represented to be. 

Objected to generally, and for the further reason that his inten- 
tious cannot be shown except in a bill to reform the deed, and the 
documents speak for themselves. 

Counsel for defendant Knowlton desires to exonerate his client 
by showing that he acted in good faith to the plaintiff, Emily Hoyt, 
in all his dealings with the trust fund. 

801 Q. State what your object was in exchanging property with 
Anna Hanbury. : 
Objected to as before by counsel for Anna Hanbury. 


A. My object was I thought it would be a desirable exchange, on 
about equal values, from her representations. 


Answer objected to as not responsive. 

Q. What were her representations ? 
Objected to by counsel for Anna Hanbury. 
Adjourned to 11 o’clock, February 28, a. m. 


Frepruary 28—10 o’clock a. m. 
Parties met pursuant to adjournment. 


Mr. Hitt: I propose to produce the records from the superior 
court of Cook county, State of Illinois, in the suit Miner N. Knowl- 
ton vs. Anna Hanbury, general number 84545, term number 2956, 
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and also the records from the same court in the suit of Anna Han- 
bury vs. Lyman Baird et al., general number 85764, term number 
0282, for the purpose of showing the pendency of the suits and the 

controversies, respectively, between the parties therein, but 
$02 not for the purpose of making any proof in regard to the facts 

already set forth in the papers therein, either for or against 
any of the parties in this present suit in this court in which this 
inquiry is taken 


JOHN WRIGHT, a witness on behalf of complainant, being duly 
sworn, was examined by Mr. Hint, and testified as follows: 


Q. What is your buisness ? 

A. Deputy clerk of the superior court of Cook county. 

Q. Please state what the papers are. 

A. Chancery side; general number, 84548; term number, 2956; 
Knowlton vs. Hanbury. The next one is general number, 85764; 
term number, 3282; Hanbury vs. Baird etal. These are the original 
files in the case. 

Q. The papers are within your custody and control as clerk of 
that court, are they ? 

A. Yes. 


Complainant’s counsel produces the bill of complaint from said 
files in the case of Miner N. Knowlton vs. Anna Hanbury, in 
chancery, filed November 23, 1882, B. M. Munn, solicitor for 

803 complainant, in the superior court of Cook county. 

Solicitor for defendant, Anna Hanbury, objects to the in- 
troduction of the files in both these cases on the ground that the 
introduction of them cannot in any way affect the defendant, Anna 
Hanbury, under the order entered of record by Judge Blodgett. 

Complainant’s counsel produces the bill of complaint and reads 
therefrom as follows : 

“Your orator, Miner N. Knowlton, a citizen. resident of said 
county, would respectively state and show unto your honors that, 
in the month of September last, he was the owner in fee” 


‘ Counsel for defendant, Anna Hanbury, objects to counsel for com- 
plainant reading any portion of the bill from which he is now read- 
ing or any part of the record from that suit unless the whole goes in. 


“of the following lots and premises in the city of Chicago, in said 
county, known as lot fifty-seven (57), in H. M. Taylor’s subdivision 
of block forty-three (43), and lot- one (1) and two (2), in McKee’s 

subdivision of lots 53, 54, 55, and 56, all fronting upon 
804 Winthrop Place, in canal trustees’ subdivision of the west 

half and the west half of northeast quarter, section 17, town. 
39, range 14 east, of the 5rd principal meridian, in said city, of the 
value of $12,000, all of which property was free and clear of all in- 
cumbrances, except $1,800 on one of the smaller residences, and the 
rental value of said property was and is $110 per month; that while 
your orator so owned and possessed said property one Mrs. Anna 
Hanbury, an unmarried woman, of said county, proposed to ex- 


ANNA HANBURY ET AL. 375 


change therefor her property in that part of Boston called Clarendon 
Hills, in the county of Suffolk, State of Massachusetts, consisting of 
twenty-seven lots (27)—vacant lots—in the subdivision of C. J. and 
J. H. Paige, and numbered in the plat of said Page as follows: 1, 
8, 9, 12, 18, 23, 24, 27, 28, 29, 35, 39, 40, 41, 45, 47, 55, 56, 58, 60, 63, 
69, 73, 77, 79, and 80, which the said Hanbury then and there rep- 
resented to be worth the sum of $20,000 and incumbered by mort- 
gage and liens of $1,000; and to induce your orator to exchange his 

said property and to pay her the sum of $500 in cash for her 
805 said property the said Anna Hanbury represented her prop- 

erty to be worth in the Boston market $20,000; that she act- 
ually paid within the past few years the sum of $19,461 in cash; 
that in the purchasing thereof at that cash priee she had madea 
good investment, in view of their prospective value; that the loca- 
tion thereof was a popular and desirable one—a suburb of the city 
of Boston and on and near public streets leading direct to the depot 
and within one block from said Clarendon Hills railroad station. 
And the said Hanbury then and there assured your orator that she 
could in a short time obtain the written assurances of business men 
and real estate dealers in Boston that each and all her representa- 
tions, as above expressed, were literally true, and thereby save the 
necessity of a journey to Boston to ascertain the truth of said repre- 
seniations, and she desired him further to confide in her statements 
and save the expense of such journey.” 

And your orator states that he then and there, “relying upon her 

statements, having no knowledge of the property in Boston, 
806 and believing her representations and each of them to be 

true, was thereby induced to aecept the offer of said Han- 
bury, confidently believing that she would not intentionally deceive 
him and had not deceived him; and afterwards, on or about the 
28th day of September last, your orator and said Hanbury ex- 
changed warranty deeds; that he then and there paid the sum of 
$500 and conveyed said Winthrop Place property, subject only to 
said incumbrances of $1,800 on one of the’smaller residences, and 
the said Hanbury then and there conveyed to your orato? said 
twenty-seven vacant lots at Clarendon Hills, near Boston, subject 
only to said one thousand dollars incumbrance, and each party 
then and there delivered to the other the proper deeds of convey- 
ance.” 

Your orator further states that since said exchange “ he has been 
to Clarendon Hills, Massachusetts, and carefully examined said 
property, and -has been thoroughly posted as to the condition, loca- 

tion, and value thereof, and finds that said property was and 
807 is not worth so much by fifteen thousand dollars as was rep- 

resented by said Hanbury, and that said property cannot be 
sold for $5,000 or any other like sum, if clear of incumbrance ; 
and your orator charges that each and all of the material rep- 
resentations of tie said Hanbury were and are false and untrue, 
and that she then and there made said representations, knowing 
them to be false at the time, with the intent then and there to 


ET Rae Ss: 


“a 
Ae HR ge 
mad ae 


ee a oe ed 
ee ae fea Seok 
ay ae Br ee eg eee oe * 


Los 4 igs 
BO ta i ARB REI Mic a el lla Ra eg Se a Shem: ie 


ieee 


376 LOUIS B. SHIELDS, ADM’R, &C., VS. 
? 


cheat and defraud your orator, and has thereby cheated and de- 
frauded him to the extent of $10,000 or thereabouts.” 

The prayer of the bill is as follows: 

“ Wherefore, in consideration of the premises, inasmuch as your 
orator has no adequate remedy at law in the premises, he asks that 
said Hanbury be made party defendant to this his bill of complaint; 
that subpceena out of chancery may be issued against her requiring 
her to appear at the next term of this honorable court and answer 
all the material allegations of this bill, her answer under oath 
being expressly waived, and that a writ of injunction may be issued 

against her restraining her and her agents and attorneys 
808 from conveying or otherwise disposing of said Winthrop 

Place property until the final hearing of the matters ex- 
pressed in this bill of complaint, and that a receiver may be ap- 
pointed to receive and take charge of the rents and property of said 
Winthrop Place property. 

“And that upon the substantial proof of the material allegations 
in your orator’s bill of complaint your honors will adjudge and de- 
cree that said deeds may be set aside, and that said Hanbury shall 
reconvey to your orator all the right, title, and interest of said Win- 
throp Place property and refund the sum of $500 anid receive from 
your orator his quitclaim deed to said twenty-seven lots. at Claren- 
don Hills, near Boston, Massachusetts, and that such other and ’ 
further relief may be granted to your orator as to justice appertains. 

“ (Signed) MINER N. KNOWLTON, 
“Complainant. 
“B. M. MUNN, 


“ Solicitor for Complainant.” 


The bill is filed November 3, 1882. 
JOHN J. HEALY, Clerk. 


The bill is sworn to by Mr. Knowlton. 


809 Complainant’s counsel also produces from said files the fol- 
lowing appearance, omitting the entitling of the cause: 


“ We hereby enter the appearance of the defendant in the above- 
entitled cause and enter our own appearance as her solicitors of re- 
cord herein,and hereby claim the time allowed by the existing rules 
of said court in which to demur, plead, or answer to said complain- 
ant’s bill of complaint. Dated this 4th day of December, 1882. 

M. A. RORKE & SON, 
Sol’'rs for said Defendant. 


Indorsed upon this appearance is the file mark of the clerk in 
words and figures as follows: 

“ Filed December 4, 1882. John J. Healy, clerk.” 

Mr. Hiv: I will ask Mr. Rorke if he has any part of the files 
that belong to this case’ 

Mr. Rorke: No, sir: we have the fourteen exhibits upon which 
Judge Jameson dissolved the injunction. 
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Q. Have you the answer of Mrs. Hanbury ? 

A. I believe so. There are original documents attached to these 
exhibits—original lettersof Mr. Knowlton; we took them off for 
safety. 

810 Complainant’s counsel reads from the bill filed Feb’y 8, 
1883, as follows, omitting the address of the bill: 

“ Humbly complaining, shows unto your honors your oratrix, 
Anna Hanbury, of the city of Chicago, county of Cook, and State of 
Illinois, that by articles of agreement of the 5th day of September, 
1882, made between Miner Nathaniel Knowlton, of the first part, and 
Anna Hanbury, your oratrix, of the second part, the said Miner 
Nathaniel Knowlton agreed to convey by warranty deed unto the 
said Anna Hanbury, her heirs and assigns, lots No-. 1 and 2 of Me- 
Kee’s subdivision of lots 53, 54,55, 56, in Taylor’s subdivision of 
block 43, in canal trustees’ subdivision, and the west half of the 
northeast quarter of section 17, in township 59, range 14 east, of the 
third principal meridian, in Chicago, county of Cook, Illinois; also 
lot No. 57, in Taylor’s subdivision of block 43 (43), with all the build- 
ings and improvements thereon, subject to an incumbrance of $1,800 

on the part of said premises known as No. 22 Winthrop Place, 
8il1 Chicago, with the appurtenances, and ae from all incum- 
brances and liens except that of the taxes for the year 1883, 
for and in exchange for a certain parcel of land of the said Anna 
Hanbury situated in the county of Suffolk and State of Massachu- 
setts, therein particularly described, subject to the incutmbrance 
therein mentioned; that said Knowlton thereby agreed to furnish 
an abstract of title to said premises, in Chicago, Cook county, IIli- 
nois, duly certified to by Handy & Co., Haddock, Vallette & Rick- 
-ards, or the recorder of Cook county, for examination and for the 
opinion of Hanbury’s counsel; that it was thereby further agreed 
that the said Miner: Nathaniel Knowlton should use the north wall 
of the building erected on the north line of said lot No. 57, in Tay- 
lor’s subdivision, as a party wall, as by the said articles of agree- 
ment, which were duly signed, sealed, acknowledged, ands initer- 
changeably delivered on the Sth day of September, 1882, when pro- 
duced, will more fully and at large appear,and which were also duly 
recorded in the recorder’s office of Cook county, Illinois, on 
812 the 9th day of September, A. D. 1882, in Book of Records, on 
page 76, herewith filed as Ex. A. 

That your oratrix afterwards received from her attorney, M. A. 
Rorke, two notes in writing regarding the title of said respective 
lots, given by said Knowlton, which she has herewith filed and 
marked Exhibits B and C. 

That Ex. C directs your oratrix’s attention to the incumbrance of 
said $1,800 on said lot 1, in McKee’s subdivision of lots 53, 54, 55 
and 56, in Taylor’s subdivision of block 43, in canal trustees’ subdi- 
vision of the west half of the west half of the northeast quarter of 
section 17, ete. 

And your oratrix further shows that, on the said 28th day of Sep- 
tember, 1883, she and the said Miner Nathaniel Knowlton met, by 
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appointment, at the office of said attorneys, M. A. Rorke & Son, 80 
La Salle St., room 7; that one of said attorneys then and there asked 
said Knowlton who then was the owner of said incumbrance, 
amounting to $1,800; that said incumbrance appeared to be over- 

due since the 25th day of June, A. D. 1882, and that no re- 
813 ceipt for the payment of interest has as yet been produced ; 

that Knowlton then and there answered that he, Knowlton, 
controlled said incumbrance. He further stated all the interest on 
said incumbrance of $1,800 was already paid up to October 1, 1882, 
and that your oratrix would pay interest on said incumbrance from 
October 1, A. D. 1882, and that she would have to pay said half 
year’s interest on said sum of $1,800 on the Ist of April, 1883, at the 
rate of 8 per cent. per annum, and that he would collect and re- 
ceive said interest from her and receipt for the same. 

Your oratrix further shows that, by indenture, bearing date said 
28th day of September, 1882, m: ade between said Miner N. Knowl- 
ton, of the first part, and an unmarried woman, Anna Hanbury, of 
the second part, your oratrix, for the alleged consideration of $15,000, 
said Knowlton granted, conveyed, and confirmed to your oratrix, 
and to her heirs and assigns forever, said lots hereinbefore described, 

lot No. 2 being subject to an incumbrance of $1,800 and in- 
814 terest from , A. D. 188-, recorded in the recorder’s office 
of Cook county, Illinois, in Book 717 of Records, on page 170, 
and payment thereof, which payment is thereby assumed by said 
grantee as part purchase-money, with the appurtenances, with cov- 
enants of seisin, title freed from conveyances, incumbrances, and 


liens.” 


Counsel for the defendant, Anna Hanbury, objects to the reading 
of this bill of Hanbury vs. Baird for the general objections stated, 
as it cannot in any way affect her in this order of reference, and the 
special objection that counsel is reading extracts from the bill in- 
stead of putting in the bill entire. 7 

Counsel for complainant assures the counsel for Mrs. Hanbury 
that the records in this suit or files may now, from this time for- 

rard throughout the whole litigation which may take place in this 
court, be considered in evidence, as far as he and his client are con- 

cerned, until he shall fully appear in the case and desire to 
815 use the same; that the purpose of the introduction of this 

record at this time is to show this court the nature of the 
controversy which has arisen between the defendant, Miner Nathaniel, 
Knowlton, and the defendant, Anna Hanbury, concerning the 
trust deed here, which appears to have been purchased with the 
property of the complainant and which it is the duty of the said 
Anna Hanbury to pay if the agreement between her and the said 
Knowlton shall be carried out, and upon which deed of trust the 
resulting trust prayed for in complainant’s bill is sought to be fixed, 
and to show that, on the other hand, the defendant, Miner N. Knowl- 
ton, seeks by his bill to rescind the said agreement for false and 
fraudulent representations on the part of the defendant Hanbury, 
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but that the defendant Hanbury, on the other hand, by her bill 
seeks to reform the said agreement. 


The bill further continues: “That on the 30th day of January 
last there was left at your oratrix’s residence, on Michigan 
816 avenue, Chicago, by sume person to her unknown n,a U.S 
letter-carrier, a copy of the Daily Inter-Ocean of Thursday 
morning, January 11, 1883, containing this notice: 


“ Trustee's Sale. 


“ Whereas Blanche D. McKee and William H. McKee, her husband, 
by their deed of trust, dated the 25th day of June, A. D. 1877, and 
recorded in the recorder’s office in Cook county, Illinois, in Book 
717 of Records, page 171, convey to the undersigned, in trust, the 
real estate hereinafter described, to secure a certain joint promissory 
note of said William H. Mckee and Blanche D. McKee, of even date 
therewith, for the principal sum of $1,800, payable to the order of 
said William H. McKee five years after date thereof, with interest 
thereon at 9 per cent. per annum, payable semi-annually, which 
said note was duly indorsed by said William H. McKee; and 
whereas default has been made in the payment of said principal 
sum and of the interest due thereon since June 25, 1881, and there 

is now claimed to be due and unpaid of pr incipal and interest 
817 on said note the sum of $2,166.81; —as application has been 

made to me, as such trustee, by the legal holder of said note, 
to sell said real estate in accordance with the provisions of said deed 
of trust: 

“ Now, therefore, I, Lyman Baird, trustee as aforesaid, hereby 
give notice that, in pursuance of such application and under the 
power and for the purpose expressed in said trust deed, I will, on 
Tuesday, the 18th day of February, A. D. 1883, at 10 0 ‘clock in the 
forenoon, at the east door of the court-house, on Clark street, 
Chicago, Cook county, Illinois, sell, at public auction, to the highest 
bidder, for cash, the premises conveyed by said deed of trust, and 
all the right, title, benefit, and equity of redemption of the said 
grantors in said deed of trust, their heirs and assigns, therein, which 

said premises are situated in the city of Chicago, county of Cook, 
and State of Ilinois, and known and described as follows, to wit: 

“Taken at a point in the east line of Tompkins street 20 feet 

south of the northwest corner of lot 56, in H. M. 'Taylor’s sub- 
818 division of block 43, in the canal trustees ’ subdivision of the 

west half of the west half of northeast quarter of section 17, 
town. 39 north, range 14 east, of the 3rd principal meridian, and 
running thence south of said east line of ‘Tomkins street 20 feet 
thence east, parallel to the north line of said lot, 56,325.4 feet, more 
or less, to an alley; thence north, on west line of said alley, 20) feet ; 
thence west, parallel to said north line of said lot, 56,125.4 feet, 
more or less, to the place of beginning,” ete. 

Signed by Lyman Baird, trustee. 

The bill further proceeds : 


I Sig le a a ec 


: 
i 
j 
4 
4 
; 
% 
: 
a 
i 


- a tiem i ts ns 


RN TB ee A i ees I ANE 8 a Sa 


380 LOUIS B. SHIELDS, ADM’R, &C., VS. 


“ Your oratrix further shows unto your honors that in a certain 
cause now at issue in this court, general docket number 84543, term 
number 2056, wherein Miner N. Knowlton aforesaid is the com- 
plainant and your oratrix is the sole defendant, the ex parte injunc- 
tion therefore granted by this court was dissolved,” ete. 

The bill further proceeds : 

“That your oratrix hereby makes all the files in the case No. 
84548 in this court exhibits to sustain this her bill for relief.” 

Mr. Hitt: Mr. Rorke, where is the answer of Mr. Knowl- 
819 ton in the case numbered 85764? 

Mr. Rorke: I will state that it is in the possession of coun- 
sel for complainant, Anna Hanbury, case 85764, superior court of 
Cook county, for the purpose of either excepting or applying the 
same. 

Mr. Hiti:.I want to show another fact, Mr. Rorke. I understand 
that a sum of money has been paid into court in that suit as a court 
fund? 

A. Yes, sir. 

Q. Will you state the amount? 

A. Yes, sir. 


Counsel for defendant, Anna Hanbury, at the request of complain- 
ant’s counsel, but not for the purpose of making any appearance 
other than for the purpose of objecting, but, as a matter of courtesy, 
states, at his request, that in case general number 85764, in the su- 
perior court of Cook county, Anna Hanbury, complainant, vs. Lyman 
Baird, Miner N. Knowlton, and the unknown owners,and by amend- 
ment to the bill, Emily Hoyt, complainant in this cause, was made 

a defendant therein, by leave of court, as a court fund, in the 
320 case of Hanbury vs. Lyman Baird and others, the sum of 

$2,194.01 was paid into court upon the 21st day of February, 
A. D. 1883, to the credit of that cause, to be adjudicated and subject 
to the further order of the superior court of Cook county in that 
cause. 


The cross-examination of the witness, Joon Wricut, by Mr. RorKE 


is as follows: 


Q. In case 84545, superior court of Cook county, Knowlton vs. 
Hanbury, in which you stated that you had the files of the superior 
court of Cook county, please state whether you have the entire files 
or only a portion of them. 

A. I have all that were in the files. 

Q. Do you undertake to say that all the files in the case are 
there ? | 

A. I could not swear to that. 

Q. Have you with you, among the records of the superior court 
of Cook county, a certified copy showing proceedings and order of 
court in this case ? 

A. Yes. 

Q. Have you the orders of record of the superior court with you? 
A. No, sir; I haven’t with me. 
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Q. Have you with you the defendant’s answer and fifteen 
821 exhibits? The wrapper and case shows it was filed therein 
December 19, 1882. 
A. I couldn’t answer as to that. 
Q. Do you know whether or not the injunction in this case was 
dissolved ? 
A. No, sir. 


Mr. Hiri: We admit that it was. 

Mr. Rorke: With reference to chancery case 85764, Hanbury vs. 
Baird, do you undertake to say that the wrapper produced by you 
contains the entire files in the case. 

A. I don’t know, sir. I could not swear to that. 

Q. Please state whether or not, as deputy clerk, you are authorized 
to mark papers filed. 

A. I am, sir. 

Q. Do you know whether or not these two cases, part of the files 
of which have been produced by you, are pending cases? 

A. They are pending; yes, sir. 


M. A. RorkeE, called as a witness on behalf of the —, was exam- 
ined by Mr. HI, and testified as follows: 

Q. Will you please examine that paper ? 

A. I have done so. 

Q. Will you please state what it is? 

§22 A. I desire to state that I am here as counsel for the def’t, 

Anna Hanbury, for the special purpose mentioned and noted 
throughout the evidence taken, and that as to any matter or any 
know ledge concerning the matters in controversy here are claimed 
by me to be privileged as the relation of attorney and client, with a 
retainer paid, has existed between myself as a member of the law firm 
of Rorke & Son since September last ; that I appear here only to ob- 
ject to further proceedings; that I must, will all due respect to the 
master and the court he represents, decline to testify in the matter 
or thing which I think is privileged. 

(). Mr. Rorke, will you please state to me what the instrument 

purports to be which I now hand you ? 

A. The paper now handed to me purports to be a certified copy of 
a trust deed given by Anna Hanbury to one Michael Andrew Rorke, 
as trustee of Frederick John Rorke, his successor in trust, upon prop- 
erty in Cook county, Illinois. 

Q. Is it not a fact, Mr. Rorke, that the moneys which you have 

testified were paid into the superior court of Cook county, in 
$823 the suit of Hanbury vs. Baird, on the 21st day of February 

last were a part of the proceedings of the note and trust deed 
of which this purports to be a certified copy” 

A. I must decline to answer on the ground that the relation of 
attorney and client exists between myself and Anna Hanbury, with 
all due respect to the master, and that any knowledge that I have 
of or concerning this trust deed of transactions thereunder are by 
virtue of the relationship of attorney and client. I am not one of 
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the trustees named in the trust deed nor the notary who took the 
acknowledgement, and I have no knowledge of the matters relating 
to this alleged trust deed except as the attorney of the defendant, 
Anna Hanbury. I therefore must respectively decline to answer 
any question in regard to the alleged copy of trust deed produced by 
defendant’s counsel. I will state further that this paper purporting 
to be a trust deed was filed on the 14th day of February, A. D. 1883, 
as document No. 448,371, and recorded in Book 1278 of Records, 
page 64, prior to the filing of the bill in this case. 

@. Mr. Rorke, do you know where the original of that deed 

is? 
824 A. Not of my own knowledge. 
@. Is the deed within the control of the counsel for def’t, 

Anna Hanbury, és the original of this deed ? 

A. It is neither in her custody or control. 

Q. And she cannot obtain the original, can she? 

A. She cannot. 


Mr. Hiv: I offer this in evidence as Ex. Q. 


Counsel for defendant, Anna Hanbury, objects to the introduction 
of the paper in question for the reasons which he has repeatedly 
urged, that under the order of this court nothing can be done before: 
the master which can in any way affect her rights, and upon the 
further ground that the grantees named in this paper are not par- 
ties to this suit, and that their rights cannot in any way be affected 
by the filing of the bill in this case. 


Q. Mr. Rorke, for what purpose was that sum of money paid into 

court in that case on the 21st day of February ? 
A. For the purpose of doing equity to whoever should turn 
825 out to be the holder of the paper. We supposed the defend- 
ant, Miner N. Knowlton, was the legal owner of that paper, 
but we have since learned that he was such owner since the tiling 
of the bill in Hanbury vs. Baird, and that Mrs. Emily Hoyt has ac- 
quired some title to the property, and she was therefore made : 
party to that bill by amendment, the note secured by the trust dood 
being then overdue. 

Q. I will ask you, as a matter of fact, if that money that was paid 
into the superior court of Cook county did not constitute a part of the 
proceeds received for the note described in this trust deed’ and the 
trust deed itself? 

A. I must respectfully decline to answer for the reasons afore- 
said. 


Objection sustained. 


The cross-examination of the witness, MINER N. KNowLrTon, was 
resumed by Mr. Munw as follows 


Q. What were the representations of Mrs. Hanbury that induced 
you to make the trade? 
A. She produced this plat. 


(Witness produces plat.) 
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Q. The plat which I now hand you ? 
A. Yes, sir. 


826 Mr. Rorke: All this is objected to for the reasons urged 
before and passed upon by the master. 


A. Mrs. Hanbury produced this plat. She told me this way was 
north (indicating), as the plat now lies, and that that street-—Poplar 
street—was towards the depot; that the Providence railroad ran 
from East Boston in this way, westerly, a little south ; that the lots 
marked with an H on this plat were her lots; that the station was 
nearly south and justa short block from this street, on the south side 
of the lots. 


Objected to upon the further ground that it is not cross-examina- 
tion, no question touching any plat having been asked in his direct 
examination, in addition to the other reason. Objection sustained. 


Counsel for defendant Knowlton states that he desired to offer this 
testimony of defendant Knowlton for the purpose of exonerating 
him from the charge of wrongfully disposing of the property on 
Winthrop Place, in which the complainant Hoyt claims she was 

the owner in equity; but as counsel for Mrs. Hanbury objects 
827 to taking the further testimony of Knowlton until he shall 

have testified under the commission to take his testimony, 
counsel will withdraw the question relating to the misrepresentations 
on the part of defendant Hanbury. 

Counsel for defendant, Anna Hanbury, does not presume to dictate 
to counsel for defendant Knowlton as to the manner of cross-exami- 
nation, but simply objects to the particular question heretofore made, 

Mr. Hitt: There is an item upon that account, I have forgotten 
the exact date, for commissions on the part of Mrs. Hoyt in that 
account. 

A. Yes. 

. What commission did you charge her ? 

A. Charged her 10 per cent. of the receipts. I didn’t think that 
was out of the way? - 


Complainant’s counsel offers in evidence warranty deed from Anna 
Hanbury, an unmarried woman, to Miner N. Nathaniel Knowlton, 
dated September 28, 1882, and recorded in the Suffolk’s recordery 
October 7, 1882, marked Ex. R. 


Marcu 1—9 o’clock a. m. 
828 Parties met pursuant to adjournment, and the direct exam- 
ination of Miner N. KNow.ron was resumed, as follows: 


Mr. Hitt: Please examine the deed I now hand you and the 
property described therein and state whether you are acquainted 
with the property described there. 

A. Yes; that is the original signature. 

Q. I did not ask you about the signature; I ask in regard to the 
property. Do you know the lots described and where they are lo- 
cated ? 
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A. Yes. 
Q. Do you know the value of the property in that vicinity? 


Objected to. 


A. Yes. 
Q. Do you know the value of the property ? 


Question objected to for the general objection. 


A. Yes. 

@. What is its value—the value of the 27 lots described in that 
deed ? 

A. Well, it is not worth more than the incumbrance, according to 
the agreement that I took the title under. 


Counsel for defendant objects to the introduction of this 

829 deed in evidence and any testimony touching the property 

herein described, called the Boston or Clarendon Hills prop- 

erty, for the general objection heretofore made, and the further ob- 

jection that the witness has not shown himself competent to testify 
in matters as to the value of this property. 

Counsel for the defendant, Anna Hanbury, has heretofore appeared 
in this case for the sole purpose of objecting to the entry of the order 
referring the cause to the master, E. Bb. Sherman, and also for the 
further purpose, by written motion, of modifying that order, having 
heretofore limited and now limits his appearance on behalf of said 
defendant for the sole purpose of objecting to any testimony that 
may be taken under that order of reference touching the property 
in the bill described, the legal title whereof is alleged to be in the 
defendant, Anna Hanbury. Counsel further insisted upon the pro- 
tection afforded his client by the special clause inserted in the origi- 

nal draft of the order entered February 23, 1883, by his honor 
830 Judge Blodgett in this cause. Counsel, being now called 

upon by complainant’s counsel to state whether or not he 
enters a general appearance in order to enable him to make cross- 
examination of the witness Knowlton, respectfully declines for the 
reasons aforesaid to cross-examine said witness at this stage of the 
case touching any evidence given in his direct examination under 
this order of reference. 

The Masrer: To explain the foregoing note by counsel for Anna 
Hanbury the master states, before adjournment yesterday, counsel 
for Anna Hanbury asked whether he would be permitted to cross- 
examine the defendant Knowlton as to certain points of his evi- 
dence, while limiting his appearance in the cause, as has been here- 
tofore done; whereupon the master ruled that he could not cross- 
examine without entering his appearance in the cause for such 
purpose. 

Counsel for defendant, Anna Hanbury, desires to state that the 

cross-examination as for and in the manner stated by the 
831 master is merely as to the direct testimony given by the wit- 
ness Knowlton as affecting the property on Winthrop Place 
and alleged in complainant's bill to be the property of the defendant, 
Anna Hanbury, or rather that she is seized of the legal title thereof, 
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and with reference to the Boston property, whereof the defendant 
Knowlton is seized of the legal and equitable title thereof. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 


Emity Hoyt vs. Miner N. KNow tron ef al. 


To Miner N. Knowlton, one of said defendants, and B. M. Munn, his 
solicitors; Anna Hanbury, one of said defendants, and M. A. 
Rorke & Son, her solieitors: 


You and each of you will please take notice that on Thursday, 
March 29th, 1883, at 10 o’clock a. m., the undersigned, master 
832 in chancery, under the rules of court authorizing him so to 
do, will further examine said Miner N. Knowlton touching 
the matters specified in the order of court of date February 23rd, 
18585. 
March 27th, 1885. 
k. B. SHERMAN, 
Master in Chancery of said Court. 


Marcu 29rn, 1883. 


The examination of the witness Knowlton on the notice given by 
the master. 


The master being of the opinion that, upon the evidence already 
given in said cause, he would be unable to fully comply with the 
order of court referring this cause to him for the purposes in said 
order named, the master, under authority upon him conferred under 
the rules of court, and upon notice, examines the witness further 
touching the matters of reference, and the said witness appears in 
person and by B. M. Munn, his solicitor, and the said defendant, 
Anna Hanbury, appears specially, as hereinbefore set forth, and the 
said complainant appears by Edward J. Hill, her solicitor. 


833 Counsel for defendant Knowlton objects and protests 
against the further examination of the witness Knowlton, 
because— 

(1.) The testimony of the witness has already been taken and 
closed in pursuance of the said order; and 

(2.) The witness has testified that he purchased the Clark St. 
property in the name of Emily Hoyt and the Winthrop Place prop- 
erty in his own name, and that all the rents and profit- of the Clark 
St. property, owned by the complainant, Emily Hoyt, he invested 
in the Winthrop Place property and in the mortgage of $1,800, and 
that he bestowed much time and labor upon .the Winthrop Place 
property, for which in equity he should be allowed reasonable com- 
pensation. 

(3.) That the witness has already testified that he performed the 
duties of his agency as to his, sister in good faith, and, as agent, is 
willing to disclose and justify all the material facts in connection 
with his agency. 

49—350 
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Counsel for defendant, Anna Hanbury, appears for the purpose 
hereinbefore noted—for the special purpose of obtaining —, and now 

respectfully objects to the master pursuing any Inquiry, 
834 through the defendant Knowlton, touching the Winthrop 

Place property, upon the ground that it is alleged in com- 
plainant’s bill that the legal title to said property is in ‘the defend- 
ant, Anna Hanbury; that, also, by the terms cf the — under which 
the master is now pursuing this inquiry, the proceeding cannot in 
any way affect the defendant Hanbury or the property alleged to be 
owned by her. 

Counsel for defendant, Anna Hanbury, admits that were it not for 
the exception in the order the master would have the right to. pur- 
sue this examination on his own motion as to the matters about 
which he desires to inquire. 

The objection is also urged upon the further ground that the de- 
fendant, Miner N. Knowlton, has already sworn before the master 
that there was nothing on record to put the defendant, Anna Han- 
bury, on inguiry or to give her notice of any alleged equitable rights 
of the complainant, Emily Hoyt. 

And, further, that in all transactions and testimony as developed 

before the master, under this order and otherwise, and the 
835 testimony taken under the notice de bene esse, which is made 

an exhibit, the defendant, Miner N. Knowlton, has solemnly 
sworn that during all his alleged transactions with Anna Hanbury 
he never mentioned the name of the complainant, Emily Hoyt, 
which is to be found upon pages 35, 36, 42, 43, 44, and 45 of the 
cross-examination of Mr. Knowlton by his solicitor, Mr. Munn, and 
also in the cross-examination by Mr. Rorke, on pages —. ) 

This reference to the testimony de bene esse is made because the 
counsel for complainant has made the entire testimony taken under 
the order of February 23rd and exhibit and part of this deposi- 
tion. 


By the Master: 


Q. You have stated in your examinations heretofore that you 
purchased what is called the Winthrop Place property with the 


‘money of complainant, kmily Hoyt, and that part of such property 


was improved by you; that you made sundry improvements upon 
the property before the exchange with the defendant Hanbury, and 
that part of the property was already improved. Now, please 
836 state whether you collected the rents from the tenants in 
possession of such property after you purchased it and be- 
fore the exchange thereof. 

A. Yes. 

(By the MAstrer:) Can you state the amount of rents so collected by 
you, and also any money paid out by you, in connection with your 
care of the property. for insurance, taxes, or otherwise? And, if so, 
will you please doso,and confine yourself in this regard to the time 
possession was transferred to the defendant Hanbury. 

A. I submit this paper as an account of the rents and incidentals 
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connected with that. It has nothing to do with the improving of 
- No. 18. 

(The paper produced by the witness is attached to his deposition 
as Exhibit No. “8.”) 


By the MAsTer: 


©. Does the statement you now hand me, headed “Account of 
rent received, Winthrop Place property,” contain a correct statement 
of the moneys received by you on rents up to about the time that 
property was exchanged with Mrs. Hanbury, and also what money 
you expended in the payment of taxes, repairs, and your commission 
for such collection ? 
837 A. Yes, sir. 


By the MAsrTer: 


Q. Did you not pay something for insurance during that time? 
A. No; I think not. 
By the Master: 

Q. You have stated heretofore that you expended time and labor 
in erecting the buildings on what is called 18 Winthrop Place, and 
that while you used the money of complainantin such mattersthat you 
expended your own timeand labor. Will you now please state about 
how much time and labor you expended in and about the erection 
and construction of the buildings at 18 Winthrop Place? 

A. The better part of two years of my time was occupied in that 
building. 

By the Master: 

Q. When did you commence the construction of that building, 
or about when ? 

A. I commenced the hauling — materials there in June, 1880. 

By the Master: . 


). What time was it completed ? 
A. Not fully until about July, 1882. 


—_, 


» 


sy the MasTer: 
Q. Did you do any carpenter work yourse.f? 
A. Yes; most of the carpenter work. 
838 By the MASTER: 
Q. What do you think your services, at their cash value, which 
you performed in connection with the improvement of that prop- 


erty, were worth ? | 
A. From $1,000 to $2,000. I don’t know that $2,000 would be 


too much. 
By the MAsTER: 
Q. Had you any agreement with the complainant in regard to 
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performing such services before the same were performed or has 
there been any agreement regarding the same since ? 
A. Never, in any manner whatever. 


Cross-examination by Mr. Munn: 


Counsel for complainant, Emily Hoyt, now here, admits that it is 
a fact that the complainant in this suit never had any knowledge, 
in any way, shape, or manner, that her moneys had been invested 
in the Winthrop Place property, or that she had any interest, either 
legal or equitable, therein until about the time of the filing of this 
bill, except as to the trust deed upon No. 22 Winthrop Place, which 
was sent to her shortly after it was purchased by Miner N. Knowl- 
ton. , 

Counsel further admits that Miner N. Knowlton never told 
839 Anna Hanbury that the complainant, Emily Hoyt, had any 

interest whatever in the premises known as 18, 20, and 22 
Winthrop Place. 

Furthermore, that the first knowledge which came to complain- 
ant of any interest or right in the Winthrop Place property, except 
as to the trust deed, came to her by virtue of the filing of the bill of 
Anna Hanbury against Miner N. Knowlton to enjoin the sale under 
said trust deed and to reform the contract as alleged in said bill. 


Q. Please state to the master where and how you invested these 
moneys spoken of in your examination-in-chief—meaning the rents 
collected from the Winthrop Place property. 


(Objected to by counsel for Anna Hanbury.) 


A. There was $400 of that money which I loaned to Mrs. Han- 
bury on the diamonds she had on when she was here last, and the 
balance, of it was invested in the improvements at No. 18. 

Q. Did you ever get that money back from her? 

A. Never a cent in any manner. 

Q. Have you in all things acted and testified fairly and truth- 

fully as to your relations to your sister and to Mrs. Hanbury 
840 in relation to the attempted exchange of property ? 
A. Yes, sir; I have, and I suppose my sister would have 
‘been satisfied if it had been a fair exchange and there had been no 
fraud. 

Q. In your business relations with your sister, with respect to the 
Winthrop Place property, did you make or attempt to make an ex- 
change with Mrs. Hanbury for your own or your sister’s benefit? 


(Objected to by counsel for Anna. Hanbury upon the ground that 
the question is immaterial, and, further, that it is a conclusion of 
law from the evidence already taken.) 

The master permits the question to be answered only for the pur- 
pose of showing the good faith of the witness in the transaction. 


A. I did it — my benefit mainly and thought that it would be 
for my sister’s benefit also, as well as for Mrs. Hanbury’s, and I 
supposed it was a fair and honorable exchange, as Mrs. Hanbury 
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had represented her property down there to be worth so much. 

Real-y, I had no intention to injure or to do anything underhand- 
edly towards my sister or towards Mrs. Hanbury. 

$4] (. Can you state, from your knowledge and experience as 
a carpenter and taking care of property in the city of Chicago, 

in view of all the circumstances of the case, what your services are 

reasonably worth ? 

(Objected to by counsel for Hanbury upon the ground that it is 
shown that no agreement exists as to any charge by Knowlton 
against his sister, and, further, because there is no claim made for 
services as carpenter and builder.) 

A. I think they were worth $1,500. 

Cross-examination by counsel for complainant: 


Q. You said you invested $400 in diamonds. Now, state where 
and when and under what circumstances you made that invest- 
ment. 

(Objected to by counsel for Hanbury because the evidence is 
closed, and that this examination is only put by the master to satisfy 
himself as to a defective examination.) 

A. I] loaned $400 on a note to Anna Hanbury, secured by the 
diamvunds as collateral, on or about the last of June, 1882, and paid 

the money over to her in the office of C.J. Shields. That 
842 was a temporary loan for about two months, and it was agreed 
to be returned, with interest. 

Q. State whether or not all the circumstances under which that 
loan was made have been stated by you hitherto in this cause in this 
court. — 

A. Yes, sir. 

Q. Were these the same diamonds mentioned in the agreement 
made September 8th between you and Mrs. Hanbury ? 

A. Yes; and were the same diamonds worn by her a few days 
since, and were in her possession the last time I saw them. ; 

Q. What became of the note, and when did you surrender to her 
the diamonds which were deposited by her as collateral ? 

(Objected to on the same ground as before by counsel for Anna 
Hanbury.) 

A. Soon after the agreement for exchange of properties was made, 
and as part of that agreement they were surrendered. 

MINER N. KNOWLTON. 

Endorsed: Filed Nov. 17, 1884. William H. Bradley, clerk. 


8413 Exurpir Hansury, A. 


Know all men by these presents that we, Harvey A. Whiting, of 
Wilton, in the county of Hillsborough and State of New Hamp- 
shire, and George O. Whiting, of Lexington, county of Middlesex, 
State of Massachusetts, in consideration of nineteen thousand nine 
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hundred «& sixty-two ,'; dollars paid by Anna Hanbury, of Cam- 
bridge, in the county of Middlesex and Commonwealth of Massa- 
chusetts, wife of John D. Hanbury, in her own right, the receipt 
whereof is hereby acknowledged, do hereby give, grant, bargain, 
sell, and convey unto the said Anna Hanbury, her heirs, and as- 
signs, forever a certain parcel of land situated in that part of Boston, 
in the county of Suffolk and Commonwealth aforesaid, called Clar- 
endon Hills, being lots numbered one, eight, nine, twelve, thirteen, 
twenty-three, twenty-four, twenty-seven, twenty-eight, twenty-nine, 
thirty-five, thirty-nine, forty, forty-one, forty-five, forty-seven, fifty- 
five, fifty-six, fifty-eight, sixty, sixty-three, sixty-nine, seventy-three, 

seventy-seven, seventy-eight, seventy-nine, and eighty on a 
844 plan of land of C. J. Page and J. H. Page, at Clarendon Hill, 

drawn by S. W. Hencke and dated May 22d, 1872, and re- 
corded in Norfolk registry of deeds, containing one hundred and 
ninety-nine thousand four hundred and sixty-one square feet of land, 
being a portion of the premises conveyed to us by Charles J. Page 
and James H. Page by their deed, dated May 5th, 1873, and recorded 
with Norfolk county deeds, Lib. 440, fol. 268: 

To have and to hold the granted premises, with all of the privi- 
leges and appurtenances thereto belonging, to the said Anna Han- 
bury and her heirs and assigns, to their own use and behoof forever. 

And we do hereby, for ourselves and our heirs, executors, and ad- 
ministrators, covenant with the said grantee and her heirs and 
assigns that we are lawfully seized in fee simple of the granted 
premises; that they are free from all incumbrances except taxes for 
1876; that we have good right to sell and convey the same as afore- 

said, and that we will, and our heirs, executors,and adminis- 
845 _ tratorsshall, warrant and defend the same to the said grantee 

and her heirs and assigns forever against the lawful claims 
and demands of all persons. 

And for the consideration aforesaid I, Laura B. Whiting, wife of 
George O. Whiting, and Mary E. Whiting, wife of Harvey A. Whit- 
ing, do hereby release unto the said grantee and her heirs and as- 
signs all right of or to both dower and homestead in the granted 
premises. | 
- In witness whereof we, the said Harvey A. Whiting, George O. 
Whiting, Laura B. Whiting, and Mary E. Whiting, hereunto set our 
own hands and seal- this twenty-foufMh day of July, in the year one 
thousand eight hundred and seventy-six. | 
HARVEY A. WHITING. [seat 
GEO. O. WHITING. SEAL. 
MARY E. WHITING. SEAL. | 
LAURA B. WHITING. _ [seat.| 


Signed, sealed, and delivered in presence of— 
A. GATES, Jr. 

H. A. & G. O. WHITING. 

GEORGE WHITING. 

C. A. McKEAN. 
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COMMONWEALTH OF MASSACHUSETTS, | 


- 


Suffolk, j 


Juty 29rn, 1876. 
Then personally appeared the above-named Harvey A. 
846 Whiting & George O. Whiting and acknowledged the fore- 
going instrument to be their free act and deed before me— 
A. GATES, JR., 
Justice of the Peace. 


Boston, July 31st, 1876—at 4 o’clock and 10 minutes p. m. 
Received and entered with Suffolk deeds, Libro 1337, folio 223. 
Attest : THOS. F. TEMPLE, Register. 


847 Exnurpit A, RorKe. 


Articles of agreement entered into this eighth (8) day of Septem- 
ber, 1882, between Miner Nathaniel Knowlton, of the city of Chi- 
cago, in the county of Cock and State of Illinois, of the first part, 
and Anna Hanbury, of the second part, witnesseth : 

That the said Miner Nathaniel Knowlton by these presents agrees 
to convey and grant, by warranty deed, unto the said Anna Han- 
bury, her heirs and assigns, lots numbered one (1) and two (2) of 
Mckee’s subdivision of lots fifty-three (53), fifty-four (54), fifty-five 
(55), and fifty-six (56), in Taylor’s subdivision of block forty-three (43), 
in the canal trustees’ subdivision of the west half and the west half 
of the northeast quarter of section seventeen (17), in township thirty- 
nine (39) north, range fourteen (14) east, of the 3d P. M., in Chicago, 
Cook county, Illinois; also lot fifty-seven (57), in Taylor’s subdivi- 
sion of said block forty-three (43), with all the buildings and im- 
provements thereon, except an incumbrance of eighteen hundred 
dollars on part of said premises known as No. 22 Winthrop Place 
thereon, with the appurtenances, and free from all other incum- 
brances and liens, except that of taxes for the year 1883 ¢pree, for 

and in exchange of and for the following-described lands 
848 and tenements, with the appurtenances, of the said Anna 
Hanbury, known and described as follows, to wit: 

“A certain parcel of land situated in that part of Boston, in the 
county of Suffolk and Commonwealth aforesaid, called Clarendon 
Hills, being lots numbered one (1), eight (8), nine (9), twelve (12), 
thirteen (13), twenty-three (23), twenty-four (24), twenty-seven (27), 
twenty-eight (28), twenty-nine (29), thirty-five (35), thirty-nine (39), 
forty (40), forty-one (41), forty-five (45), forty-seven (47), fifty-five 
(55), fifty-six (56), fifty-eight (58), sixty (60), sixty-three (63), sixty- 
nine (69), seventy-three (73), seventy-seven (77), seventy-eight (78), 
seventy-nine (79), and eighty (80), on a plan of land of C. J. Page 
and J. H. Page, of Clarendon Hills, drawn by E. W. Hencke and 
dated May 22d, 1872, and recorded in Norfolk registry of deeds, 
containing, to wit, in or about one hundred and ninety-nine thou- 
sand four hundred and sixty-one (199,461) square feet of land, being a 
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portion of the premises to Harvey A. Whiting and George O. Whit- 
ing by deed from Charles J. Page and J. H. Page conveyed, dated 
May Sth, 1875, and recorded with Norfolk county deeds, Lib. 440, 
folio 268; to have and to hold said last-described premises to said 
Miner Nathaniel Knowlton in fee, but subject, nevertheless, to an 

incumbrance of one thousand dollars, which ineludes a mort- 
849 gage of eight hundred dollars & interest and two hundred 

dollars agreed upon as a lien on said premises, though not 
acknowledged or recorded. 

It is further agreed that said Knowlton shall furnish an abstract 
of title to said premises, duly certified to by Handy & Co., Haddock, 
Valtelle & Rickards, or the recorder of Cook county, Illinois, for ex- 
amination and for the opinion of said Anna Hanbury’s counsel, and 
that the said Anna Hanbury shall furnish to the said Miner Na- 
thaniel Knowlton an abstract; according to the custom in Boston, 
Massachusetts, of the title to the said above-described premises situ- 
ate in Suffolk county, Massachusetts. 

It is agreed further that said Miner Nathaniel Knowlton may use 
the north wall of the building erected on the north line of said lot 
No. fifty-seven (57), in Taylor’s subdivision of block 43, C. T. subdv. 
of W.34 & W. 3 of N. E. 3, sect. 17, T. 39 N., R. 14 E., of 3d P. M., as 
a party wall whensoever he desires so to do. 

And it is lastly agreed that said Miner Nathaniel Knowlton shall 
deliver to said Anna Hanbury a certain sett of Diamonds, free of 
charge, asa condition precedent to the execution of a deed of convey- 

ance of her real estate above described by her to said Know!- 
850 ton, which diamonds have been deposited heretofore by her 
with him as security for a loan of money. 
MINER N. KNOWLTON. [seat. 
ANNA HANBURY. eed 


STATE OF ILLINOIS, |... 

County of Cook, {°° 

I, Andrew M. Rorke, a notary public in and for the said county, 
in the State aforesaid, do hereby certify that Miner N. Knowlton 
and Anna Hanbury, personally known to me to be the same persons 
whose names are subscribed to the foregoing instrument, appeared 
before me this day in person and acknowledged that they signed, 
sealed, and delivered the said instrument as their free and voluntary 
act for the uses and purposes therein set forth, including the release 
and waiver of the right of homestead. 

Given under my hand and seal this eighth (8th) day of Septem- 
ber, A. D. 1882 (eighty-two). 

[NOTARIAL SEAL. | " ANDREW M. RORKE, 
A Notary Public in said County and in said State. 


Endorsed: Filed Dec. 19,1882. Jno. J. Healy, clerk. 
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851 Exnuipit Hansury, B. 


Know all men by these presents that we, Charles J. Page, of West 
Roxbury, in the county of Norfolk and Commonwealth of Massa- 
chusetts, and James H. Page, of Boston, in the county of Suffolk, 
in said Commonwealth, in consideration of twenty-one thousand 
dollars paid by Harvey A. Whiting and George O. Whiting, both 
of Wilton, in the county of Hillsborough and State of New Hamp- 
shire, the receipt whereof is hereby acknowledged, do hereby give, 
grant, bargain, sell, and convey unto the said Harvey A. and George 


~O. Whiting, and their heirs and assigns forever, a certain parcel of 


land, situated at Clarendon Hills, in said West Roxbury, contain- 
ing two hundred and eleven thousand one hundred and seventy- 
four square feet, being lots numbered one, eight, nine, twelve, 
thirteen, twenty-three, twenty-four, twenty-seven, twenty-eight, 
twenty-nine, thirty-five, thirty-nine, forty, forty-one, forty-five, forty- 
seven, fifty-five, fifty-six, fifty-eight, sixty, sixty-three, sixty-nine, 
seventy-three, seventy-seven, seventy-eiglit, seventy-nine, and eighty, 
on a plan of land of C. J. Page and J. H. Page, at Clarendon 
Hills, drawn by E. W. Hencke and dated May 22d, 1872, and re- 

corded in Norfolk registry of deeds, being a portion of the 
852 ~—s~preinises conveyed tous by William A. Blayo by a deed dated 

February 27th, 1872, and recorded with Norfolk deeds, Lib. 
420, fol. 70, subject to taxes for the year 1873 : 

To have and to hold the above-granted premises, with all the 
— and appurtenances to the same belonging, to the said 
lurvey A. and George O. Whiting, their heirs and assigns, to their 
own use and behoof forever. 

And we, the said grantors, for ourselves and our heirs, executors, 
and administrators, do covenant with the said grantees and their 
heirs and assigns that we are lawfully seized in fee simple of the 
aforegranted premises; that they are free from all encumbrances ; 
that we have good right to sell and convey the same tothe said 
grantees and their heirs and assigns forever as afuresaid, and that 
we will, and our heirs, executors, and administrators shall, warrant 
and defend the same to the said grantees and their heirs and as- 
signs forever against the lawful claims and demands of all persons. 

In witness whereof we, the said Charles J. Page, Kate C. Page, 

James H. Page, and Sarah W. Page, in token of our release 
853 of all right and title of or to both “dower and homestead in 
the grante d premises, have hereunto set our hands and seals 
this fifth day of May, in the year of our Lord one thousand eight 
hundred and — three. 
CHAS. J. PAGE. [SEAL. 
KATE C. PAGE. SEAL. 
JAMES H. PAGE. — [sEAt. 
SARAH W. PAGE. [SEAL. 


paled, and delivered in the presence of— 
ATES, JR., 
fo C. J. P age. 
ALBERT GILLINGHAM. 
5U—d80 
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SUFFOLK, 88: 
May 29rn, 1873. 
Then personally appeared the above-named James H. Page and 
acknowledged the above instrument to be — free act and deed 
before me— 
JAMES DAILY, 
Justice of the Peace. 


DepHAM, June 3, 1873. 
Received and entered with Norfolk deeds, Lib. 440, fol. 268. 
JAMES FOORD. Esga., Peg. 
SUFFOLK, 88: 
May 29rn, 1878. 


Then personally appeared the above-named Chas. J. Page and 
acknowledged the above instrument to be his free act and deed 
before me— 

A. GATES, Jr., 
Justice of the Peace. 


854 Exnuipit Rorke, B. 


This indenture, made this twenty-eighth (28) day of September, 
in the year of our Lord one thousand eight hundred and eighty- 
two (1882), between Miner Nathaniel Knowlton,an unmarried man, 
of the city of Chicago, in the county of Cook and State of Illinois, 
party of the first part, and Anna Hanbury, of the said city of Chi- 
cago, in the county of Cook and State of Illinois, party of the sec- 
ond part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of fifteen thousand dollars ($15,000), in hand paid by the 
said party of the second part, the receipt whereof is hereby acknow]- 
edged and the said party of the second part forever released and 
discharged therefrom, has granted, bargained, sold, remised, released, 
conveyed, aliened, and confirmed, and by these presents does grant, 
bargain, sell, remise, release, convey, alien, and confirm, unto the 
said party of the second part and to her heirs and assigns forever 
all the following-described lots, pieces, or parcels of land situated 
in the county of Cook and State of Illinois and known and de- 

scribed as follows, to wit: _ 
855 Lots numbered one and two (1 & 2), in McKee’s subdivis- 

ion of lots numbered fifty-three (53), fifty-four (54), fifty-five 
(55), and fifty-six (56), in H. M. Taylor’s subdivision of block forty- 
three (43) of the canal trustees’ subdivision of the west half and the 
west half of the northeast quarter (W. 4 & W. 4 of N. E. 4) of sec- 
tion seventeen (17), in township thirty-nine (39) north, range four- 
teen (14) east, of the third (3d) principal meridian, said lot num- 
bered two (2) being subject to an incumbrance of eighteen hundred 
dollars and interest from , A. D.188-—, recorded in the recorder’s 
office of Cook county, Illinois, in Book 717 of Records, on page 170, 
the payment whereof at maturity is hereby assumed by said grantee 
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as part of the purchase-money, together with all and singular the 
hereditaments and appurtenances thereunto belonging or in any- 
wise appertaining, and the reversion and reversions, remainder and 
remainders, rents, issues, and profits thereof, and all the estate, right, 
title, interest, claim, or demand whatsoever of the said party of the 
first part, either in law or equity, of, in, and to the above-bargained 
premises, with the hereditaments and appurtenances : 

To have and to hold the said premises above bargained 
856 and described, with the .appurtenances, unto the said party 

of the second part, her heirs and assigns, forever. 

And the said Miner Nathaniel Knowlton, an unmarried man, 
party of the first part, for himself, his heirs, executors, and admin- 
istrators, does covenant, grant, bargain,and agree toand with the said 
purty of the second part, her heirs and assigns, that at the time of 
the ensealing and delivery of these presents he is well seized of the 
premises above conveyed, as of a good, sure, perfect, absolute, and 
indefeasible estate of inheritance in law, in fee simple, and has good 
right, full power, and lawful authority to grant, bargain, sell, and con- 
vey the same in manner and form aforesaid, and that the same are 
free and clear from all former and other grants, bargains, sales, liens, 
taxes, assessments, and incumbrances of what kind or nature soever ; 
and the above-bargained premises in the quiet and peaceable pos- 
session of the party of the second part, her heirs and assigns, against 
all and every other person or persons lawfully claiming or to claim 
the whole orany part thereof the said party of the first part shall and 
will warrant and forever defend. 

And the said party of the first part hereby expressly waives and 
releases any and all right, benefit, privilege, advantage, and exemp- 

tion under or by virtue of any and all statutes of the State 
857 of Illinois providing for the exemption of homesteads from 
sale on execution or otherwise. 

In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 

MINER N. KNOWLTON. [seat.] 
STATE OF ILLINOIS, | ., . ° 

County of Cook. f° 

1, Michael Andrew Rorke, a notary public in and for said county, 
in the State aforesaid, do hereby certify that Miner Nathaniel Know!- 
ton, an unmarried man, personally known to me to be the same 
person whose name is subscribed to the foregoing instrument, ap- 
peared before me this day in .person and acknowledged that he 
signed, sealed, and delivered the said instrument as his free and 
voluntary act for the uses and purposes therein set forth, including 
the release and waiver of the right of homestead. 

Given under my hand and notarial seal this twenty-eighth (28) 
day of September, A. D. 1882. 

{NOTARIAL SEAL. | MICHAEL ANDREW RORKE, 
Notary Public in & for Cook Co., Ilis. 
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858 Exuisir Hanpury, C. 
George A. Cobb. John A. Rice & Co. Charles C. Hilton. 


Tremont House, Cuicaco, August 12th, 1882. 

R. Heber, Esq. 7 

Dear Str: I address you to inquire the value of “ Page estate ” 
lots, Clarendon Hills, West Roxbury, 29 lots, 199,461 sq. feet, on 
Beach, Poplar, & Charles Sts., Nos. 1,8, 9, *2, 13, 23, 24, 27, 28, 29, 
35, 39, 40, 41, 45, 47, 55, 56, 58, 60, 63, 69, 73, 77, 78, 79, 80, plan — C. 
J.& J. H. Page, drawn by E. W. Hencke May 12th, 1872, recorded in 
Norfolk. We thought of realizing on this property and desire to 
ask what, in your opinion, would this property bring per lot at an 
auction sale, for cash (say 10 % down and balance in 30 or 60 days) ; 
also what would be the largest sum you could negotiate a 3-year 
loan on the 27 lots—title perfect. Would ask if you consider this 
desirable property to sell; that you could closely estimate its value, 
or if it would be hard to guess its price at a sale. 

An early answer will very much oblige, 


Yours respectfully, M. N. KNOWLTON, 
094 South Clark St., Chicago. 
859 Endorsed: Knowlton’s letter to R. Heber. Filed Dec. 19, 


1882. Jno. J. Healy, clerk. 


860 | Exuipit Rorke, C. 


This indenture, made this twenty-eighth (28) day of September, 
in the vear of our Lord one thousand eight hundred and eighty- 
two (1882), between Miner Nathaniel Knowlton, an unmarried man, 
of the city of Chicago, in the county of Cook and State of Illinois, 
party of the first part, and Anna Hanbury, of the said city of Chi- 
cago, in the county of Cook and State of Illinois, party of the sec- 
ond part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of six thousand dollars (36,000), in hand paid by the said 
party of the second part, the receipt whereof is hereby acknowledged 
and the said party of the second part forever released and discharged 
therefrom, has granted, bargained, sold, remised, released, conveyed, 
aliened, and confirmed, and by these presents does grant, bargain, 
sell, remise, release, convey, alien, and confirm, unto the said party 
of the second part and to her heirs and assigns forever all the fol- 
lowing-described lot, piece, or parcel of land situated in the county 
of Cook and State of Illinois and known and described as follows, to 
wit: 

Lot number fifty-seven (57), in H. M. Taylor’s subdivision 

861 of block forty-three (43) of the canal trustees’ subdivision of 
the west half and the west half of the northeast quarter (W. } 

& W. 3 of N. E. 4) of section seventeen (17), in township thirty-nine 
(39) north, range fourteen (14) east, of the third (3d) principal me- 
ridian, subject to the privileges of the said party of the first part, 
Miner Nathaniel Knowlton, using the north wall of the building 
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erected on said lot number fifty-seven (57) as a party wall whenso- 
ever he desires so to do, together with all and singular the heredita- 
ments and appurtenances thereunto belonging or in anywise apper- 
taining, and the reversion and reversions, remainder and remainders, 
rents, issues, and profits thereof; and all the estate, right, title, in- 
terest, claim, or demand whatsoever of the said party of the first 
part, either in law or equity, of, in, and to the above-bargained 
premises, with the hereditaments and appurtenances: 

To have and to hold the said premises above bargained and -de- 
scribed, with the appurtenances, unto the said party of the second 
part, her heirs and assigns, forever. 

And the said Miner Nathaniel Knowlton, party of the first part, 
for himself, his heirs, executors, and administrators, does covenant, 

grant, bargain, and agree, to and with the said party of the 
862 second part, ber heirs and assigns, that at the time of the 

ensealing and delivery of these presents he is well seized of 
the premises above conveyed, as of a good, sure, perfect, absolute, 
and indefeasible estate of inheritance in law, in fee simple, and has 
good right, full power, and lawful authority to grant, bargain, sell, 
and convey the same in manner and form aforesaid, and that the 
same are free and clear from all former and other grants, bargains, 
sales, liens, taxes, assessments, and incumbrances of what kind or 
nature soever; and the above- bargained premises in the quiet and 
peaceable possession of the party of the second part, her heirs and 
assigns, against all and every other person or persons lawfully 
claiming or to claim the whole or any part thereof the said party 
of the first part shall and will warrant and forever defend. 

And the said party of the first part hereby expressly waive- one 
release- any and all right, benefit, privilege, advantage, and exem 
tion under or by virtue of any and all statutes of the State of IIli- 
nois providing for the exemption of homesteads from sale or execu- 
tion or otherwise. 

In y ‘tness whereof the said party of the first part has here- 
863 unto set his hand and seal the day and year first above 


written. > 
MINER NATHANIEL KNOWLTON. [seat.] 


STATE OF ILLINOIS, 
County of Cook, j 
I, Michael Andrew Rorke, a notary public in and for said county, 
in the State aforesaid, do hereby certify that Miner Nathaniel 
Knowlton, an unmarried man, personally known to me to be the 
same person whose name is subscribed to the foregoing instrument, 
appeared before me this day in person and acknowledged that he 
signed, sealed, and delivered the said instrument as his free and 
voluntary act for the uses and purposes therein set forth, including 
the release and waiver of the right of homestead. 
Given under my hand and notarial seal this twenty-eighth (28) 
day of September, A. D. 1882. 
[NOTARIAL SEAL. ] MICHAEL ANDREW RORKE, 
Notary Public in and for Cook Co., Ills. 
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864 Exuipit Hansury, D. 


COMMONWEALTH OF MASSACHUSETTS, a 
Suffolk, t 


_ Superior Court, Cook County, to December Term, A. D. 1882. In 


Chancery. 
Miner N. KNow.ton v. ANNA HANBURY. 


Samuel R. Knight, being duly sworn, says he is an auctioneer 
and real estate agent, residing in the city of Boston, in the county 
of Suffolk, in said Commonwealth, doing business at 226 Washing- 
ton street, in said city, under the style of 8S. R. Knight & Co.; that he 
has been engaged i in said business forsixteen years, and was formerly 
of the firm of McLellan and Knight, successors to N..A. Thompson ; 
and this affiant further says that about the fifteenth day of August, 


A. D. 1882, he received the letter hereto annexed; that he never. 


knew the person who purports to have written it and has no knowl- 
edge as to how he came to address him, except that he, this affiant, 

often receives such letters from all parts of this country and 
865 occasionally from Europe; that he answered said letter very 

soon (within a day or two after the receipt of it), answering 
the inquiries therein contained, and addressed it according to the ad- 
dress given therein, and duly mailed it, postpaid; and affiant says 
that he never had any other or further connection with the writer of 


said letter, either personally or by correspondence. 
SAMUEL R. KNIGHT. 


COMMONWEALTH OF MASSACHUSETTS, ss 
Suffolk, 


Boston, 7 Dec., 1882. 


Subscribed and sworn to by the said Samuel R. Knight the day 


and year last aforesaid, before me— 
[SEAL. | JOS. A. WILLARD, 
Clerk of Superior Court. 


George A. Cobb. John A. Rice & Co. Charles C. Hilton. 


Tremont House, Cuicaco, August 12, ’82. 
S. R. Knight & Co. 
Gents: I address you to inquire the value of the Page estate lots, 
Clarendon Hills, West Roxbury, 27 lots, 199,461 sq. ft.,on Beach, 
Poplar, & Charles Sts., Nos. 1, 8, 9, 12, 13, 23, 24. | 29. 
866 35, 39, 40, 41, 45, 47, 55, 56, 58, 60, 63, 69, 73, 77, 78, 79, 80, 
plan —C.J.& J. H. Page, drawn by BE. W. Hencke May, 1872, 
recorded — Norfolk. 

We thought of disposing of this property and desire to ask what, 
in your opinion, would this property bring per lot at auction sale, 
for cash (say 10 % down, balance 30 & 60 days); also the largest 
sum you think you could negotiate a 3-year loan on the whole— 
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title perfect. Would ask if you consider this desirable property to 
sell; that you could closely estimate its value, or if it would be hard 
to guess its price at a sale. Can you tell me if there are sales of any 
lots in this vicinity of late, or any demand, or any advance? 
Please answer at your convenience & very much oblige, 
Yours respectfully, M. N. KNOWLTON, 
394 South Clark St., Chicago, Illinois. 


{ndorsed: Filed Dee. 19, 1882. Jno. J. Healy, clerk. 


867 | Exuipit Rorke, D. 
Hanbury to Knowlton, Lib. 1574, fol. 536. 


This indenture, made this twenty-eighth (28) day of September, 
in the year of our Lord one thousand eight hundred and eighty- 
two (1882), between Anna Hanbury, an unmarried woman, of the 
city of Chicago, in the county of Cook and State of Illinois, party 
of the first part, and Miner Nathaniel Knowlton, of the said city of 
Chicago, in the county of Cook and State of Illinois, party of the 
second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of twenty-one thousand ($21,000) dollars, in hand paid by 
the said party of the second part, the receipt whereof is hereby 
acknowledged and the said party of the second part forever re- 
leased and discharged therefrom, has granted, bargained, sold, re- 
mised, released, conveyed, aliened, and confirmed, and by these 
presents does grant, bargain, sell, remise, release, convey, alien, and 
confirm, unto the said party of the second part and.to his heirs and 

assigns forever all the following-described lots, pieces, or par- 
868  cels of land situated in the county of Suffolk and State of 
Massachusetts and known and described as follows, to wit: 

Lots numbered one (1), eight (8), nine (9), twelve (12), thirteen 
(13), twenty-three (23), twenty-four (24), twenty-seven (27), twenty- 
eight (28), twenty-nine (29), thirty-five (35), thirty-nine (39), forty 
(40), forty-one (41), forty-five (45), forty-seven (47), fifty-five (55), 
fifty-six (56), fifty-eight (58), sixty (60), sixty-three (63), sixty-nine, 
(69), seventy-three (73), seventy-seven (77),seventy-eight (78), seventy- 
nine (79), eighty (80), on a plan of land of C. J. Page and J. H. Page 
at Clarendon Hills, drawn by E. W. Hencke and dated May 22d, 
1872, and recorded in Norfolk registry of deeds, containing one hun- 
dred and ninety-nine thousand four hundred and sixty-one (199,461) 
square feet of land, being a portion of the premises conveyed ‘to 
Harvey A. Whiting and George O. Whiting by Charles J. Page and 
James H. Page by their deed, dated May 5th, 1875, and recorded 
with Norfolk county deeds, Lib. 440, fol..168, said certain parcel of 
land situated in that part of Boston, in county of Norfolk and Com- 
monwealth aforesaid, called Clarendon Hills, subject, nevertheless, to 
a mortgage made December the eleventh (11), A. D. 1878, recorded, 
Lib. 1443, folio 82,in Norfolk registry of deeds, in said Suffolk 
county, Massachuseits, made by Anna Hanbury to Susan E. Cheever 
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for the sum of eight hundred dollars ($800), subject also to a 
869 _ lien by attachment for two hundred dollars of November 8th, 
A. D. 1881, Mark A. Blaisdell vs. Anna Hanbury, in attach- 
ment book, said county and State, together with all and singular 
the hereditaments and appurtenances thereunto belonging or in any- 
wise appertaining, and the reversion and reversions, remainder and 
remainders, rents, issues, and profits thereof; and all the estate, 
right, title, interest, claim, or demand whatsoever of the said party 
of the first part, either in law or equity, of, in, and to the above-bar- 
gained premises, with the hereditaments and appurtenances : 

To have and to hold the said premises above and described, with 
the appurtenances, unto the said party of the second part, his heirs 
and assigns, forever. And the said Anna Hanbury, an unmarried 
woman, party of the first part, for herself, her heirs, executors, and 
administrators, does covenant, grant, bargain, and agree, to and 
with the said party of the second part, his heirs and assigns, that 
at the time of the ensealing and delivery of these presents she is 
well seized of the premises above conveyed, as of a good, sure, per- 
fect, absolute, & indefeasible estate of inheritance in law, in fee 
simple, and has good right, full power, and lawful authority to 
grant, bargain, sell, and convey the same in manner and form afore- 
said; and that the same are free and clear from all former and 

other grants, bargains, sales, liens, taxes, assessments, and 
870 incumbrances of what kind or nature soever; and the above- 

bargained premises in the quiet and peaceable — of the said 
party of the second part, his heirs and assigns, against all and 
every other person or persons lawfully claiming or to claim the: 
whole or any part thereof the said party of the first part shall and 
will warrant and forever defend, save and except as against said in- 
cumbrance and said lien, payment whereof are hereby assumed by 
said grantee as part of a purchase-money. And the said party 
of the first part hereby expressly waives and releases any and all 
right, benefit, privilege, advantage, and exemption under or by 
virtue of any and all statutes of the State of Massachusetts provid- 
ing for the exemption of homesteads from sale or execution or other- 
wise. 

In witness whereof the said party of the first part has hereunto 
set her hand and seal the day and year first above written. 


ANNA HANBURY. [seat] 


Signed, sealed, and delivered in the presence of— 


ANNA HANBURY. 


(Between 16- and 17th lines from top of deed the words lot forty- 
seven (47) interlined before execution, in presence of the grantor.) 


871 Srare or ILLINot!s, bss. 
County of Cook, pe 

I, Michael Andrew Rorke, a notary public in and for said county, 
in the State aforesaid, do hereby certify that Anna Hanbury (an 
unmarried woman), personally known to me to be the same person 
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whose name is subscribed to the foregoing deed, appeared before 
me this day in person and acknowledged that she signed, sealed, 
and delivered the said deed as her free and voluntary act for the 
uses and purposes therein set forth, including the release and waiver 
of the right of homestead. 


Given under my hand and notarial seal this twenty-eighth day of 
September, A. D. 1882. 
MICHAEL ANDREW RORKE, 
Notary Public in and for Cook Co., Iil., 
and his Notarial Seal. 


STATE OF ILLINOTs, | 
Cook County, j 


I, E. F. Klokke, clerk of the county court of Cook county, the 
same being a court of record, do hereby certify that Michael An- 
drew Rorke, Esq., whose name is subscribed to the proof or ac- 
knowledgment of the annexed instrument in writing, was at the 
time of taking such proof or acknowledgment a notary public in 

and for Cook county, duly commissioned, sworn, and acting 
872 assuch and authorized to take the same; that I am well ac- 
quainted with his handwriting, and verily believe that the 


. signature to the said proof or acknowledgment is genuine; and, fur- 


ther, that the annexed instrument is executed and acknowledged 
according to the laws of the State of Illinois. 


In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Chicago, the said county, this 
28th day of Sept., 1582. 

Ek. F. C. KLOKKE, 
Clerk and the Court Seal. 


October 7, 1882, at eleven o’clock and twenty-one minutes a. m., 


received, entered, and examined. 
Attest: THOS. F. TEMPLE, Reg. 


A true copy from the records of deeds for the county of Suffolk, 
Lib. 1574, fol. 536. 
Attest: THOS. F. TEMPLE, Reg. 


Endorsed: Filed Dee. 19, 1882. Jno. J. Healy, clerk. 
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for the sum of eight hundred dollars ($800), subject also to a 
869 lien by attachment for two hundred dollars of November Sth, 
A. D. 1881, Mark A. Blaisdell vs. Anna Hanbury, in attach- 
ment book, said county and State, together with all and singular 
the hereditaments and appurtenances thereunto belonging or in any- 
wise appertaining, and the reversion and reversions, remainder and 
remainders, rents, issues, and profits thereof; and all the estate, 
right, title, interest, claim, or demand whatsoever of the said paity 
of the first part, either in law or equity, of, in, and to the above-bar- 
gained premises, with the hereditaments and appurtenances : 

To have and to hold the said premises above and described, with 
the appurtenances, unto the said party of the second part, his heirs 
and assigns, forever. And the said Anna Hanbury, an unmarried 
woman, party of the first part, for herself, her heirs, executors, and 
administrators, does covenant, grant, bargain, and agree, to and 
with the said party of the second part, his heirs and assigns, that 
at the time of the ensealing and delivery of these presents she is 
well seized of the premises above conveyed, as of a good, sure, per- 
fect, absolute, & indefeasible estate of inheritance in law, in fee 
simple, and has good right, full power, and lawful authority to 
grant, bargain, sell, and convey the same in manner and form afore- 
said; and that the same are free and clear from all former and 

other grants, bargains, sales, liens, taxes, assessments, and 
870 incumbrances of what kind or nature soever; and the above- 

bargained premises in the quiet and peaceable — of the said 
party of the second part, his heirs and assigns, against all and 
every other person or persons lawfully claiming or to claim the 
whole or any part thereof the said party of the first part shall and 
will warrant and forever defend, save and except as against said in- 
cumbrance and said lien, payment whereof are hereby assumed by 
said grantee as part of said purchase-money. And the said party 
of the first part hereby expressly waives and releases any and all 
right, benefit, privilege, advantage, and exemption under or by 


‘virtue of any and all statutes of the State of Massachusetts provid- 


ing for the exemption of homesteads from sale or execution or other- 
wise. 
In witness whereof the said party of the first part has hereunto 
set her hand and seal the day and year first above written. 
ANNA HANBURY. [seat] 


Signed, sealed, and delivered in the presence of— 
ANNA HANBURY. 


(Between 16- and 17th lines from top of deed the words lot forty- 
seven (47) interlined before execution, in presence of the grantor.) 


871 STATE OF va) cad 
County of Cook, aes 
I, Michael Andrew Rorke, a notary public in and for said county, 


in the State aforesaid, do hereby certify that Anna Hanbury (an 
unmarried woman), personally known to me to be the same person 


' 
i 
i 
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whose name is subscribed to the foregoing deed, appeared before 
me this day in person and acknowledged that she signed, sealed, 
and delivered the said deed as her free and voluntary act for the 
uses and purposes therein set forth, including the release and waiver 
of the right of homestead. 


Given under my hand and notarial seal this twenty-eighth day of 
September, A. D. 1882. | 
MICHAEL ANDREW RORKE, 
Notary Public in and for Cook Co., Iil., 
and his Notarial Seal. 


STATE OF ILLINOIS, |... 
; . 83; 
Cook County, J 
I, E. Ff. Klokke, clerk of the county court of Cook county, the 
same being a court of record, do hereby certify that Michael An- 
drew Rorke, Esq., whose name is subscribed to the proof or ac- 
knowledgment of the annexed instrument in writing, was at the 
time of taking such proof or acknowledgment a notary public in 
and for Cook county, duly commissioned, sworn, and acting 
872 assuch and authorized to take the same; that I am well ac- 
quainted with his handwriting, and verily believe that the 
signature to the said proof or acknowledgment is genuine; and, fur- 
ther, that the annexed instrument is executed and acknowledged 
according to the laws of the State of Illinois. 


In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Chicago, the said county, this 
28th day of Sept., 1882. 

kK. F. C. KLOKKE, 
Clerk and the Court Seal. 


October 7, 1882, at eleven o’clock and twenty-one minutes a. m., 
received, entered, and examined. 


Attest: THOS. F. TEMPLE* Reg. 


A true copy from the records of deeds for the county of Suffolk, 
Lib. 1574, fol. 536. , 
Attest: THOS. F. TEMPLE, Reg. 


Endorsed: Filed Dec. 19, 1882. Jno. J. Healy, clerk. } 
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873 Exarpir Hanpury, E. 


(Envelope postmarked “ Boston, Oct. 9, 2.30 p. m., Mass., ad- 
dressed ”’) 


Representation of Mrs. Anna Hanbury, 
Young’s Hotel, 328 Michigan Av., 
Boston. Chicago, Ills. 


(Letter enclosed in above.) 


Young’s Hotel, Boston. 


Bosron, Oct. 9th, 1882. 
Mrs. Hanbury. 

Dear MApAME: I had a very pleasant trip—Grand Trunk R R. 
via Montreal to Boston. Called upon Mr. Bamford, who I find a 
live real estate man, with plenty of business. However, he found 
time to take me out to “ Clarendon Hills,” behind his trotter, Satur- 
day eve.,and showed me the lots and considerable of the environs of 
the town, which was very kind indeed. 

The lady holding a mortgage with her husband (an Episcopal 
minister) was at his office this a. m. to rec-v- the money from me & 
cancel the mortgage. 

It appears to be a mistake on your part concerning interest, 

874 and as the matter is not urgent I delayed a few days & write 

you. Mr. Bamford’s rec’pt for $24 that you gave me seems to. 

be a mistake also, as the note shows $28 was paid, and they say 

they were to have 7% not paid in advance, and Mr. Bamford says 

Cheever was 8% in advance. So there is (besides the $15 for grass) 

to be paid $13, interest up to June, and since about $19; total, $32. 
I suppose this is correct, but ask your instruction in the matter. 

Called upon Mr. Cottrell. He informed me that he has got a set- 
tlement of the attachment on very favorable terms, about $65, and 
then add, paying costs on both sides, ete., less than $100. Then he 
showed me your letter of instructions to him; that I was to pay $200 
in all; 1st, Mr. B.’- claim, then his fee, &, if anything —, to go on 
the tax. I told him that I understood you to say that you had in- 
structed him that the B. claim was Ist, & then the tax, and to save 
as much as possible for himself. I asked him how much his bill 

was against vou, and he said about two vears since he sent 
875 youa bill, &€., &c., supposed it about $175, but if you were 

ready to pay it to scale it down liberally to $125. He said 
she will be satisfied & pay me; so I agreed to pay the $200 to him and 
trust to your honor to do what was — between us in the tax matter. 
I have not paid him but $100 yet, & if you are not satisfied please 
instruct me. I must admit that Boston has the most nice, hard 
streets to the acre that is to be found, with lovely hills and dales, but 
it is no place for a Chicago man. Mr. Charles H. Page owns most 
of the lots that you did not have in that subdivision ; says it is 6 
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years since any house was built there—Clarendon Hills. R.R. trains 
about every } hour, only to- high fair-s now. 
Yours respectfully, : M. N. KNOWLTON. 


P. S.—Please address me, Stamford, Fairfield county, Connecticut, 
care Alfred Hoyt. 


Endorsed: Letter of Knowlton. Filed Dec. 19th, 1882. Jno. J. 
Healy, clerk. 


876 Exurpit Rorke, E. 


Bill. 
STATE OF ILLINOIS, | = 
Cook County, {> ° 


In the Superior Court of Cook County, of the February’ Term, A. D. 
1883. In Chancery. 


ANNA Hanpsury, Complainant, 
Us. 
LyMAN Barrp, MIner NATHANIEL KNow.ton, WittiAm H. Brap- 
ley, Lewis H. Boutell, “The Unknown Owners,” “The Unknown 
Owner,” and Charles J. Shields and Emily Hoyt, Defendants. 


$2,194.01. CuicaGco, February 23d, 1883. 

Received from Anna Hanbury, the complainant in the above-en- 
titled cause, per M. A. Rorke & Son, her solicitors of record herein, 
the sum of two thousand one hundred and ninety-four dollars and 
one cent ($2,194.01), said amount being deposited in said court by 
said complainant as a “fund of said court,” to the credit of the 
above-entitled cause, under an order entered of record herein on the 
2ist day of February, A. D. 1883, granting her leave so to do within 
tive days from that date. 


[SEAL OF COURT. ] JNO. J. HEALY, Clerk. 
877 Endorsed: Receipt of clerk for $2,194.01. ° 
878 Exurpsit G, RorkKe. 


This indenture, made this fourteenth (14) day of February, in the 
vear of our Lord one thousand eight hundred and eighty-three 
(1883), between Anna Hanbury, an unmarried lady, of the city of 
Chicago, in county of Cook and State of Illinois, party of the first 
part, and Michael Andrew Rorke, of the city of Chicago, in the 
county of Cook and State of Illinois, party of the second part, as 
trustee, as hereinafter specified {and in case of the dedth, absence, 
or removal from said county of Cook, refusal or inability to act of 
said party of the second part, then Frederick John Rorke, of said 
city of Chicago, shall be, and he is hereby, appointed and made 
successor in trust to said party of the second part under this deed, 
for the uses and purposes hereinafter expressed, with the same power 
and authority as said trustee), witnesseth : 
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That whereas the said Anna Hanbury is justly indebted to the 
indorsee of the notes next described in the sum of three thousand 
two hundred dollars,secured to be paid by her principal! certain 
promissory note, bearing even date herewith, payable to the order 

of herself, thereon indorsed, three years after date, for value re- 
879 ceived, with interest thereon at the rate of seven per cent. per 

annum, payable half-yearly, to wit, on the fourteenth (14) 
day of August ana of February in each year until said principal 
sum is fully paid, both principal and interest being payable at the 
law office of M. A. Rorke & Son, and several installments of interest 
for said period of three years being further evidenced by six (6) 
interest notes or coupons of even date herewith ; 

And whereas the said party of the first part is desirous of securing 
the prompt and full payment of said promissory notes and interest 
that may accrue thereon, in whose hands soever the same may be: 

Now, therefore, the said party of the first part, in consideration of 
the premises and for the purposes aforesaid, and in the further con- 
sideration of one dollar to her in hand paid by the said party of 
the second part, the receipt whereof is hereby confessed, has and 
does hereby grant, bargain, sell, and convey unto the said party of 
the second part, his successor in trust aforesaid, and his and their 
heirs and assigns, all the following-described lands and premises situ- 
ate in the city of Chicago, in the county of Cook and State of Illinois, 

-to wit: Lot number fifty-seven (57), in H. M. Tayler’s subdi- 
880 vision of block forty-three (43) of the canal trustees’ subdi- 
vision of the west half and the west half of the northeast 
quarter (W. 4 & W. 4 of N. E. }) of section seventeen (17), in town- 


ship thirty-nine (39) north, range fourteen (14) east, of the third (3d) » 


principal meridian, with the buildings and improvements thereon, 
subject to a party-wall agreement; also all that and those lots num- 
bered one and two (1 & 2), in McKee’s subdivision of lots nutm- 
bered fifty-three (53), fifty-four (54), fifty-five (55), and fifty-six (56), 
in H. M. Tavler’s subdivision of block forty-three (43) of the canal 
trustees’ subdivision of the west half and the west half of the north- 
east quarter (W. 4 & W. 4 of the N. E. }) of section seventeen (17), 
township thirty-nine (39) north, range fourteen (14) east, of the third 
(5d) principal meridian, situate in said city, county, and State, with 
the buildings and improvements thereon : 

To have and to hold the same, together with all and singular the 
tenements, hereditaments, privileges, and appurtenances thereunto 
belonging, to the said party of the second part, his successors in 
trust aforesaid, and his and their heirs and assigns, forever; in 

trust, nevertheless, that in case of default of the payment of 
881 the said promissory notes for principal or interest or any part 

thereof, according to the tenor and effect of said note, or in 
case any of the buildings or improvements on said premises shall 
be destroyed or injured or not be kept in good order and repair, or 
in case of waste or non-payment of taxes or assessments, or neglect 
to procure or renew insurance, as hereinafter provided, or in case of 
the breach of any of the covenants or agreements herein mentioned, 
then and from thenceforth it shall be lawful for said party of the 


te earner 
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second part, or his successor in trust, or the person who may be 
appointed by the court to execute this trust, on application of the 
legal holder of said principal promissory note or either of them, to 
enter into and upon and take possession of the premises hereby 
granted or any part thereof, and to collect and receive all rents, 
issues, and profits thereof, and in his own name or otherwise to file 
a bill or bills, in any court having jurisdiction thereof, against the 
said party of the first part, her heirs, executors, administrators, and 
assigns, to obtain a decree for the sale and conveyance of the whole 
or any part of said premises, for the purposes herein specified, 
882 _ by said party of the second part as such trustee or as special 
commissioner or otherwise, under order of court, and out of 
the proceeds of any such sale to first pay the costs of such suit, all 
costs of advertising, sale, and conveyance, including the reasonable 
fees and commissions of said party of the second part or person who 
may be appointed to execute this trust, and three (3) per cent. on the 
amount of such principal, interest, and costs for attorneys’ and solic- 
itors’ fees, and also all other expenses of this trust, including all 
moneys advanced for insurance, taxes, and other liens or assessments, 
with interest thereon at eight per cent. perannum; then to pay the 
principal of said notes, whether due and payable by the terms 
thereof or the option of the legal holder thereof and interest due on 
said notes up to the time of such sale, rendering the overplus, if any, 
unto the said party of the first part, her legal representatives or assigns, 
on reasonable request, and to pay any rents that may be collected 
after such sale and before the time of redemption expires to the pur- 
chaser or purchasers of said premises at such sale or sales; and it 
shall not be obligatory upon the purchaser or purchasers at 
883 any sale made under the provisions of this trust deed to see 
to the application of the purchase-money. 


And the said party of the first part, in consideration of the prem- 


ises and of one dollar to her in hand paid by the said party of the 
second part, the receipt whereof is hereby acknowledged, upon the 
filing — any bill to foreclose this trust deed in any court having 
jurisdiction thereof, hereby authorize- and empower- James #1. Rob- 
erts, or any attorney of any court of record, to enter her appearance 
in writing to any such bill of foreclosure, and as ber attorney or so- 
licitor irrevocably to waive the issuing and service of process, and 
to file an answer to such bill for foreclosure and sale and in her 
name, stating the amount that may then be owing on the said prin- 
cipal note and under the provisions of this trust deed for principal, 
interest, costs, taxes, insurance, attorneys’ and solicitors’ fees and 
other money expended under the provisions contained herein, 
whether the same be due by the terms of the said note or this trust 
deed or the option of the legal holder of said note, and to consent 
and agree to an immediate decree being entered pro confesso for the 

amount therein stated to be so due and owing in favor of the 
884 said party of the second part, his heirs, executors, adminis- 

trators, and assigns, and against the said party of the first 
part, her heirs, executors, administrators or assigns; and to consent 
and agree that an immediate sale of said premises may be made, 
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and to stipulate and agree that upon the entry of the decree confirm- 
ing said sale a writ of possession may he issued by said court to put 
the said party of the second part, his successor, or person appointed 
by the court to execute this trust, in possession of said premises 
until the time of redemption expires, and to release all errors that 
may intervene in the entering of such decree or the proceedings 
under the same, and to agree that no appeal shall be taken or writ 
of error prosecuted from such decree. 

And in case of the appointment by any court of a new trustee to 
execute the trusts hereby created the sum of seventy-five (75) dollars 
for the attorneys’ or solicitors’ fee of the petitioner in such proceed- 
ing and all other expenses of such appointment and the execution 
of said trust shall be allowed and taken from the proceeds of the 

sale of said premises and the rents collected from said premises. 
885 And, in consideration of the money paid as aforesaid to the 

said party of the first part, and in order to create a first lien 
and incumbrance on said premises under this deed for the purposes 
aforesaid, and to carry out the foregoing specific application of the 
proceeds of any sale that may be made by virtue hereof, the said 
party of the first part does hereby release and waive all right under 
and benefit of the exemption and homestead laws of. the State of 
Illinois in ard to the lands and premises aforesaid and the proceeds 
of sale thereot and agree- to surrender up possession thereof to the 
said party of the second part, peaceably,on demand, upon default in 
payment of said note or any part thereof or the breach of any of 
the covenants herein contained to be kept by her or her heirs, ex- 
ecutors, administrators, or assigus. . 

And the said Anna Hanbury, for herself and her heirs, executors, 
and administrators, covenants and agrees to and with the said party 
of the second part, his successor in trust hereinbefore named and 
their assigns, that at the time of the ensealing and delivery of these 

presents she is well seized of said premises in fee simple, and 
886 has good right, full power, and lawful authority to grant, bar- 

gain,and sell the same in manner and form as aforesaid ; that 
the same are free and clear of all incumbrances whatever, and that 
she will warrant and forever defend the same againsi all claims 
whatsoever, and that the said party of the first part will, in due 
season, pay all taxes and assessments on said premises and exhibit 
once a year, on demand, receipts of the proper persons to said party 
of the second part, showing payment thereof, until the indebtedness 
aforesaid shall be fully paid, and will keep all buildings that may 
at any time be on said premises during the continuance of said in- 
debtedness insured in such company or companies as the holders of 
said note may from time to time direct, for such sum or sums as such 
company or companies will insure for, not to exceed the amount of 
said indebtedness, except at the option of said party of the first part, 
and will assign, with proper consent of the insurers, the policy or 
policies of insurance to said party of the second part as further se- 

curity for the indebtedness aforesaid; and, in case of the 
887 refusal or neglect of said party of the first part or either of 
them thus to insure or assign the policies of insurance or to 
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pay taxes, said party of the second part or his successor in trust or 
the holder of said notes or either of them may procure such insur- 
ance or pay such taxes, and all moneys thus paid, with interest 
thereon at eight per cent. per annum, shall become so much addi- 
tional indebtedness secured by this deed of trust, and to be paid out 
of the proceeds of sale of the lands and premises aforesaid if not 
otherwise paid by said party of the first part. 

In case of full po of all the indebtedness aforesaid prior to 
any sale of the lands and premises above described or any part 
thereof and a performance of the covenants and agreements herein 
made to be performed by the said party of the first part, then a re- 
conveyance to be made to the said party of the first part, her heirs 
or assigns, at her expense. 

And it is stipulated and agreed that in case of default in any of 
said payments of principal or interest, according to the tenor and 

effect of said promissory note aforesaid or either of them or 
888 any part thereof or a breach of any of the covenants or agree- 

ments herein by the party of the first part, her executors, ad- 
ministrators, or assigns, then and in that case the whole of said 
principal sum hereby secured and the interest thereon at the time 
of sale may at once, at the option (without notice thereof to said 
party of the first part, her heirs, assigns, or legal representatives) of 
the legal holder thereof, become due and payable and thesaid premises 
be sold in the manner and with the same effect as if the said indebt- 
edness had matured. 

And the said party of the second part or person appointed by the 
court to execute this trust may in case of any such default or breach 
of covenant take immediate possession of said premises and collect 
the rents and profits, as above provided, until the time of redemp- 
tion shall expire under any sale that may be made by virtue of this 
trust deed; and the said party of the first part hereby expressly 
waives and releases to said party of'the second part, his successor, or 
person appointed by the court to execute this trust, all rights which 
he now has or may hereafter have under any law of this State to re- 

tain possession of said premisesafter any such default or-breach 

889 of covenant as aforesaid until the time for redemption expires. 
And if possession of said premises shall not be peaceably 

given, as above provided, to the said party of the second part, his 
successer, or person appointed by the court to execute this trust, he 
or they may immediately bring a suit or suits in ejectment or forci- 
ble detainer against the party of the first part, her heirs, executors, 
administrators, or assigns, in any court or courts having jurisdiction 
thereof to recover the possession of said premises or any part thereof ; 
and the said party of the first part, in consideration of the premises, 
do hereby make, constitute, and appoint James H. Roberts or any 
attorney of any court of record to be her true and lawful attorney, 
irrevocably, for her and in her name, place, and stead, to appear in 
and before any court or courts where any such suit of ejectment or 
forcible detainer, may be brought, in term time or in vacation, at 
any time after any such default or breach of covenant as aforesaid, to 
waive the issuing and serving of process or processes, and confess a 
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judgment or judgments of guilty in such suit or suits in ejectment 
or forcible detainer in favor of the said party of the second part, 
890 his successor, or person appointed to execute this trust, to- 
gether with costs, and for forty dollars attorneys’ fees; and also 
to filean agreement in each of said suits that may be brought that no 
writ of error or appeal shall be prosecuted upon any judgment 
entered by virtue hereof, nor any bill in equity filed to restrain or 
interfere in any manner with the operation of such judgment or 
judgments or any execution or any writ of restitution issued or to 
be issued thereon, and to release all errors that may intervene in 
the entering up of any such judgment or judgments or issuing any 
execuvion or any writ of restitution thereon; and also to consent, 
stipulate, and agree that an execution or writ of restitution may 
issue immediately upon any such judgment, the said party of the 
first part hereby ratifying and confirming all that her said attorney 
may do by virtue hereof. 
In witness whereof the said party of the first part has hereunto 


set her hand and seal the day and year first above written. 
ANNA HANBURY. [seat.] 


Signed, sealed, and delivered in the presence of— 


FRANK H. DICKEY. 


STATE OF reg 

County of Cook, 
891 I, Frank H. Dickey, a notary public in and for said county, 

in the State aforesaid, do hereby certify that Anna Hanbury, 

an unmarried lady, personally known to me to be the same person 
whose name is subscribed to the foregoing instrument, appeared be- 
fore me this day in person and acknowledged that she signed, sealed, 
and delivered the said instrument as her free and voluntary act for 
the uses and purposes therein set forth, including the release and 
waiver of the right of homestead. 

Given under my hand and notarial seal this fourteenth day of 
February, A. D. 1883.. 

: [Frank H, Dickey, Notarial Seal, Cook Co., Il.] 

FRANK H. DICKEY, 
Notary Public. 


STATE OF ILLINOIs, 

County of Cook, 

I, James W. Brockway, recorder of deeds in and for said county, 
in the State aforesaid, do hereby certify that the annexed is a true 
and correct copy of the record of a certain instrument filed in my 
office the 14th day of February, A. D. 1883, as document No. 448,371, 
and recorded in Book 1278 of Records, at page 64. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal, at Chicago, this 28th day of February, A. D. 1883. 

[SEAL. | JAMES W. BROCKWAY, Recorder. 
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This indenture, made this twenty-fifth day of Juue, in the year of 
our Lord one thousand eight hundred and seventy-seven, between 
Blanche D. McKee, wife of William H. McKee, and the said 
William H. McKee, her husband, of the city of Chicago, county of 
Cook and State of Illinois, party of the first part, and Lyman Baird, 
of said city of Chicago, party of the second part— 

Whereas the said William H. McKee and Blanche D. McKee are 
justly indebted unto the legal holder of the principal promissory 
note hereinafter described in the principal sum of eighteen hundred 
dollars ($1,800), secured to be paid by the certain principal promis- 
sory note, number six, of the said William H. McKee and Blanche 
D. McKee, bearing even date herewith, in and by which said prin- 
cipal note the said William H. McKee and Blanche D. McKee 
promise to pay to the order of the said William H. McKee the prin- 
cipal sum of eighteen hundred ($1,800) dollars five years after date 
thereof (without grace), with interest thereon at the rate of nine per 
centum per annum, to be paid half-yearly, to wit, on the twenty-fifth 
day of each of the months of June and December in each and every 

year until the said principal sum shall be due, and with in- 
893 terest thereon at the rate of ten per centum per annum after 

due, payable semi-annually, which said interest payments, 
until the said principal sum shall become due, are specified in and 
further secured by ten coupon notes given therewith, which said 
coupon notes are payable with interest after due at the rate of ten 
per centum per annum, and the said payments, both of principal 
and interest, are to be made at such place in the city of New York, 
in the State of New York, as the legal holders of said principal note 
may from time to time in writing appoint, and in default of such 
appointment, then at the Bank of America, in said city of New York, 
in and by which said principal note it is agreed that if default be 
made in the payment of any of the interest on the said principal 
sum, payable half-vearly as aforesaid, and any portion thereof shall 
remain due and unpaid for the space of twenty days after the same 
shall become due and payable as aforesaid, or if any tax or assess- 
ment upon the premises described herein remain unpaid for the 
space of ninety days after the same shall become due and payable, 
then and in that case, after the said twenty or ninety days, the prin- 
cipal sum above mentioned, with all arrearages of interest thereon, 
shall, at the option of the legal holder of said principal note, at once 
become due and payable without notice, and shall be collectible im- 

mediately or any time after such default, anything therein- 
894 before contained to the contrary notwithstanding, and that if 

the time for the payment of the principal sum aforesaid shall 
be extended the provisions of said note shall continue in force dur- 
ing the period of such extension and until all the sums thereby 
secured are fully paid: 

Now, therefore, this indenture witnesseth : That the said party of 
the first part, for the better securing the payment of the said princi- 
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pal sum of money, with interest thereon, according to the true intent 
and meaning of the said principal note and of the said interest notes, 
and the prompt fulfillment of the covenants on the part of said first 
party herein contained,and also in consideration of one dollar to them 
in hand paid by the said party of the second part, the receipt whereof 
is hereby acknowledged, have granted, bargained, sold, aliened, re- 
leased, conveyed, and confirmed, and by these presents do grant, bar- 
gain, sell, alien, release, convey, and confirm, unto the said party of 
the second part, his successors in trust and assigns, forever all the 
certain lot, piece, or parcel of land situate, lying, and being in the 
city of Chicago, county of Cook and State of Illinois, and known 
and described as follows, to wit: 

Beginning at a point in the east line of Tompkins street twenty 
(20) feet south of the northwest corner of lot fifty-six (56), in H. M. 

Tayler’s subdivision of block forty-three (43), in,the canal 
895 _ trustees’ subdivision of the west half and west half of north- 

east quarter of section seventeen (17), township thirty-nine 
(39) north, range fourteen (14) east, of the third principal meridian, 
and running thence south, on said east line of Tompkins street, twenty 
(20) feet; thence east, parallel to the north line of said lot fifty-six 
(56), one hundred and twenty-five and four-tenths (125.4) feet, more 
or less, to an alley; thence north, on west line of said alley, twenty 
(20) feet; thence west, parallel to said north line of said lot fifty-six 
(56), one hundred and twenty-five and four-tenths (125.4), more or 
less, to the place of beginning—the north and south lines of the tract 
of land hereby intended to be conveyed coincide with lines running 
east and west through the middle of the partition walls separating 
the house erected on said tract from those erected on the lots north 
and south of and adjoining the same—together with all and singu- 
lar the tenements, hereditaments, and appurtenances thereunto be- 
longing or in anywise appertaining, and the reversion and rever- 
sions, remainder and remainders, rents, issues, and profits thereof ; 
and also all the estate, right, title, and interest, dower and right of 

dower, property, possession, claim, and demand whatsoever, 
896 as well in law as in equity, of the said party of the first part 

of, in, and to the same and every part and parcel thereof, 
with the appurtenances: 

To have and to hold the above granted, bargained, and described 
premises, with the appurtenances, unto the said party of the second 
part, his successors in trust and assigns, forever; in trust, neverthe- 
less, that if default shall be made in the payment of the said prin- 
cipal sum of money or the interest that may accrue thereon or any 
part thereof when the same become due and payable, either by 
election of the legal holder of the said principal note, under the 
provisions of the said note or of this instrument, or by the maturity 
of the said note; or if the said party of the first part, their heirs, 
executors, or administrators, shall at any time until said principal 
sum and all arrearages of interest thereon shall be fully paid fail in 
anywise to fully keep and perform all and singular the covenants 
and agreements hereinafter contained, that then and from thence- 
forth it shall be lawful for the said party of the second part or his 
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successors In trust, on application of the legal holder of said prin- 
cipal note, with or without a previous entry upon said premises, to 
sell and dispose of the premises hereby granted or intended so to 
be and all right, title, benefit, and equity of redemption of 
897 the said party of the first part, their heirs or assigns, therein, 
at — auction, at any place in the city of Chicago, in the 
State of Illinois, that may be specified in the notice of such sale, to 
the highest bidder for cash, having first given notice of the time 
and place of such sale by publication once in each week for four 
successive weeks, the first publication to be at least thirty days before 
the day of sale, in any newspaper or other paper authorized by law 
to publish legal notices that may then be published in the said city 
of Chicago in the English language, personal notice of such sale to 
said party of the first part, their heirs, executors, administrators, or 
assigns, or any and all persons claiming by, through, or under them, 
being hereby expressly waived and excused, and in the name or 
names of the said party of the second part or his successors in 
trust to make, execute, and deliver to the purchaser or purchasers at 
such sale a good and sufficient deed or deeds of conveyance for the 
premises sold, which deed or deeds shall in all cases be prima facie 
evidence of the truth of the recitals therein, and that such sale was 
in all respects according to the requirements of the statute and of 
this deed, and out of the money arising from such sale to pay and 
retain— 
First. All charges or expenses made or sustained on ac- 
898 count of this trust, including the expenses of such advertise- 
ment, sale, and conveyance, and a reasonable sum as attor- 
neys’ fees, commissions on such sale, and all moneys that the said 
party of the second part or his successors in trust or the legal holder of 
said principal note may. have advanced for insurance, taxes, and re- 
demption from tax sales on the said premises, and for the removal of 
prior liens, and for abstracts of title to said premises, and for removal 
of any cloud upon the title thereof, or to protect his or their title 
thereto in any manner whatever, with interest on such advances at 
ten per centum per annum. ™ 

Second. All of said principal sum of money and accrued interest 
thereon that may at the time of such sale remain unpaid, whether 
due or not due, and interest on the due and unpaid interest coupons 
given with said principal note or afterwards at the rate of ten per 
cent. per annum. 

Third. Rendering the overplus, if any there be, unto the said 
Blanche D. McKee, her executors, administrators, or assigns, upon 
reasonable request. 

And the said party of the second part or his successors in tryst 
may adjourn such sale from time to time and for such time and 
upon such notice as he or they may judge best, and may also at 

such sale sell the said premises entire, without division, or in 
899 parcels, in his or their discretion, and it shall not be obliga- 
tory upon the purchaser or purchasers at such sale to see to 
the application of the purchase-money, which sale so made shall be 
a perpetual bar, both in law and equity, against the said party of 
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the first part,their heirs, and assigns, and all persons claiming or 
to claim the said premises or any part thereof by, from, through, or 
under them or any of them, and the said party of the first part 
agree- to surrender possession of the said premises to the purchaser 
or purchasers at such sale peaceably on demand. 

And in the event that said party of the second part or his succes- 
sors in trust or the legal holder of said principal note shall expend 
any money, either to save said premises or any part thereof from 
any sale for taxes or assessments or to redeem the same from any 
such sale, or to remove any prior liens thereon or any cloud upon 
the title thereof, or in the employment of attorneys or otherwise to 
protect the title or possession of said premises, or in the defense of 
any suit wherein the party of the second part or his successors or 
assigns may be made defendants, or for such abstracts of title to 

said premises as said party of the second part, or his succes- 

900 sors in trust, or the legal holder of the said principal note 
may deem necessary or expedient, then all such moneys so 
expended shall be a new and additional principal sum of money, se- 
cured by this instrument, and shall be payable and may be collected 
immediately or at any time thereafter, with interest thereon at the 
rate of ten per centum per annum from the time of so paying the 
same; and, in case of such payment of money to save said premises 
or any part thereof from any sale for taxes or assessments, or to re- 
deem the same from any such sale, the said party of the second part 
and his successors in trust and the legal holder of said principal 
note shall not be obliged to inquire into the validity of such taxes 
or assessments or of the sale therefor; and, in case of the foreclosure 
of this deed of trust by proceedings in court, the said party of the 
second part or his successors in trust or the legal holder of said 
principal note may recover, in addition to the said principal sum 
and interest due on said note, the interest on the due and unpaid 
interest coupons given with said principal note, or afterwards, at 
the rate of ten per cent. per annum, and a reasonable sum as his 
solicitor’s fee, and all charges and expenses made or sustained 

901 on account of this trust, including all moneys that the party 
of the second part or his successors in trust or the legal 
holder of said note may have advanced for insurance, taxes, and 
redemption from tax sales on said premises, and for removal of prior 
liens, or of any cloud upon the title thereof, and for abstracts of title 
: to said premises, or to protect his or their title thereto in any manner 
whatever, with interest on such advances at ten per cent. per annum. 

And the said party of the first part, for themselves, their heirs, 
executors,and administrators, do covenant, grant, bargain, and agree 
to and with the said party of the second part, his successors in trust 
and assigns, and at the time of the ensealing and delivering of these 
presents the said Blanche D. McKee is well seized of the premises 
above conveyed, as of a good, sure, perfect, absolute, and indefeasi- 
ble estate of inheritance in law, in fee simple, and hath good right, 
full power, and lawful authority to grant, bargain, sell, and convey 
the same, in manner and form aforesaid, and that the same are free 
and clear of all former and other grants, bargains, sales, liens, taxes, 
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assessments, and incumbrances of what kind and nature 
902  soever; and the above-bargained premises in the quiet and 

peaceable possession of the said party of the second part, his 
successors in trust and assigns, against .all and every other person 
and persons lawfully claiming or to claim the whole or any part 
thereof the said party of the first part will warrant and forever de- 
fend. 

And that until the said principal sum of money and all arrear- 
ages of interest thereon shall be fully paid said Blanche D. McKee 
will pay or cause to be paid all taxes and assessments on the 
said premises when the same become due and payable, and will re- 
move all other adverse claims, clouds, and incumbrances thereon ; 
and that she will not do or permit to be done to, in, upon, or about 
the said premises anything that may in anywise tend to diminish 
the value thereof or to weaken or impair the security intended to be 
effected under and by virtue of this instrument. 

And that she will keep all buildings upon the said premises in- 
sured in such good and reliable insurance company or companies 
as the said party of the second part or his successors in trust may 
select, fur the insurable value thereof, and, if practicable, for the term 

of the loan. The policy or policies of such insurance shall 
903 be fully paid for before delivery, and to be either in the name 

or names of the said party of the second part or his succes- 
sors in trust, or to be so drawn that the loss, if any, shall be payable 
to him or them and to be held by him or them as additional secur- 
ity hereto; and in default of so doing the said party of the second 
part or his successor in trust, at his or their option, may effect such 
insurance in his or their name or names or otherwise and the pre- 
mium money paid therefor shall be a charge upon said premises 
and shall be secured by this instrument in the same manner as the 
said principal sum of money above mentioned is secured, and such 
9 nema money shall be paid by the said Blanche D. McKee, her 
ieirs and legal representatives, to said party of the second part or 
his successors in trust on demand, and may be collected gt any and 
all times after the same shall have been paid, with interest thereon 
at the rate of ten per centum per annum from the time the same 
shall be advanced; and in case that any policy or policies of in- 
surance on said buildings shall not be written in the name of the 

said party of the second part or his successors in trust, nor 
904 beso drawn that the loss, if any, is made payable to him or 

them, and in case any such policy or policies are not held by 
him or them, it shall be understood, nevertheless, that they are to 
be held as collateral security hereto, and that in case of loss by fire 
said Blanche D. McKee or her assigns will at once make due proof 
of loss and do all things required by the said policies to make the 
amounts thereof due and payable. 

And in ease of default in payment of the interest aforesaid or any 
part thereof for twenty days, or of the taxes and assessments afore- 
said for ninety days, or of the said principal sum of money or any 
part thereof when the said interest, taxes, and principal sum of money, 
respectively, shall become due and payable, or in the payment of 


ee AE gh 


414 LOUIS B. SHIELDS, ADM’R, &C., VS. 


said insurance premium, or of a breach of any of the covenants or 
agreements herein mentioned, or if there exist any claims, liens, or 
incumbrances on said premises that are prior to this deed, the whole 
of said principal sum of money and the interest thereon to the time 
f sale may at once, at the option of the legal holder of said principal 
note, without notice, become due and payable and the said 
905 premises be sold or foreclosure proceedings hereon commenced 
in the same manner and with the same effect as if the said in- 
debtedness had matured. 

A reconveyance of said premises to be made to said Blanche D. 
McKee, her heirs or assigns, at her or their expense, on full payment 
of the indebtedness aforesaid and performance of the covenants and 
agreements made herein by the said party of the first part. 

And in case of the death, absence, inability or refusal to act of 
said party of the second part, then William H. Bradley, of the said 
city of Chicago, shall be, and he hereby is, appointed and made suc- 
cessor in trust to said party of the second part under this deed, with 
like power and authority, and said premises shall thereupon become 
vested in said successor in trust for the uses and purposes afuresaid. 

And in case of the death, absence, inability or refusal to act of 
said party of the second part and of the said William H. Bradley, 
then Lewis H. Boutelle, of said county of Cook, shall be, and he 
hereby is, appointed and made successor in trust to said party of the 

second part and the said William H. Bradley under this deed, 
906 with like powersand authority, and said premises shall there- 

upon become vested in said successors in trust for the uses 
and purposes aforesaid. 

And said party of the first part hereby expressly waives and re- 
leases all rights under and by virtue of the homestead exemption 
laws of this State in and to the above-described premises. 

In witness whereof the said party of the first part have hereunto 
set their hands and seals, at the said city of Chicago, the day and 


year first above written. 
BLANCHE D. McKEE. [seat. 
WILLIAM H. McKEE. [seat. 


STATE OF ILLINOIS, 
County of Cook, City of Chicago, pes 


I, Charles A. Schmidt, a notary public in and for and residing 
in the said county and State aforesaid, do hereby certify that Blanche 
D. McKee and William H. McKee, her husband, personally known 
to me to be the same persons whose names are subscribed to the 
foregoing instrument, appeared before me this day in person and 
acknowledged that they signed, sealed, and delivered the said instru- 
ment as their fee and voluntary act for the uses and purposes there- 
in set forth, including the release and waiver of the right of home- 

stead. 
907 Given under ‘my hand and notarial seal this 29th day of 
June, A. D. 1877 
[Seal Charles A. Schmidt, Notary Public, Chicago, Ill. ] 
CHARLES A. SCHMIDT, 
Notary Public. 
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STaTE OF ILLINOIS, ? 
County of Cook, f° 


I, James W. Brockway, recorder of deeds in and for said county, 
in the State aforesaid, do hereby certify that the annexed is a true 
and correct copy of the record of a certain instrument filed in my 
office the 5th A of July, A. D. 1877, as document No. 141,447, and 
recorded in Book 717 of Records, at page 171. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal, at Chicago, this seventh day of February, A. D. 
1883. 

JAS. W. BROCK WAY, Recorder. 


908 Afterwards, to wit, on the twenty-second day of December, 

in the December term of said court, 1884, in the record of 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Order. 


Emity Hoyt 
v8. In Chancery. 
ANNA Hanpsury et al. 


Now comes the complainant, by her solicitor, and presents Joseph 
H. Andrews as security on her appeal bond herein, who is duly 
sworn, qualified, and approved by the court; and thereupon it is 
ordered that the defendants Hanbury and Rorke have fifteen days 
in which to ascertain whether or not the signature of the complain- 
ant attached to said appeal bond is genuine. 


909 Afterwards, to wit, on the thirty-first day of December, 
1884, there was filed in said clerk’s office an appeal bond in 
said entitled cause; which said appeal bond is in the words and 
figures following, to wit: 
Appeal Bond. “ 
In the Circuit Court of the United States for the Northern District 
of Illinois. In Equity. 


Emity Hoyrt, Plaintiff, 
vs. 

Anna Hansury, MicHaret ANDREW Rorke, LyMAN BAIRD, CHARLES 
J. Shields, William Lindsley, Sarah L. Robb, Ransom A. Givens, 
Alonzo G. Collins, Impleaded with Miner N. Knowlton, Defend- 
ants. 


Know all men by these presents that we, Emily Hoyt, as princi- 
pal, of the city of Stamford, in the State of Connecticut, and Joseph 
H. Andrews, as surety, of the city of Chicago, in the State of Illinois, 
are held and firmly bound unto Anna Hanbury, Michael Andrew 
Rorke, Lyman Baird, Charles J. Shields, William Lindsley, Sarah 
L. Robb, Ransom A. Givens; and Alonzo G. Collins, all of the city 
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of Chicago aforesaid, in the sum of one thousand dollars, to 
910 _ be paid to the said Anna Hanbury, Michael Andrew Rorke, 

Lyman Baird, Charles J. Shields, William Lindsley, Sarah 
L. Robb, Ransom A. Givens, and Alonzo G. Collins, their executors 
or administrators; to which payment, well and truly to be made, we 
bind ourselves and each of us, jointly and severally, and our and each 
of our heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals. Dated this 15th day of December, 1884. 

Whereas the above-named Emily Hoyt hath taken an appeal to 
the Supreme Court of the United States to reverse the decree ren- 
dered in the above-entitled action by the circuit court of the United 
States for the northern district of Illinois, of date November 21st, 
1884, dismissing the bill of complaint in said cause for want of equity, 
etc., as to all defendants except said Knowlton : 

Now, therefore, the condition of this obligation is such that if the 
above-named Emily Hoyt shall prosecute her said appeal to effect 
and answer all damages and costs if she fail to make her plea good, 
then this obligation shall be void; otherwise to remain in full force 
and virtue. 

EMILY HOYT. SEAL. | 
JOSEPH H. ANDREWS.. [seat.| 


Sealed and delivered in presence of— 
Witnesses as to signature of Emily Hoyt: 
CHARLES O. MILLER. 
FRANK E. De CAMP. 
911 Witnesses as to signature of Joseph H. Andrews: 
JOHN A. PRINDIVILLE. 
PETER KOEHLER. 
Approved : 
W. Q. GRESHAM. 
Dec. 31, 1884. 
Endorsed: Filed Dec. 51, 1884. Wm. H. Bradley, clerk. 


912 NortruHerN: District or ILLINOIS, ss: 


I, William H. Bradley, clerk of the circuit court of United States 
for said northern district of Illinois, do hereby certify the above 
and foregoing to be a true and correct transcript of the record of 
all the proceedings had in said court in the cause wherein Emily 
Hoyt is the complainant and Anna Hanbury, Miner N. Knowlton, 
et al. are the defendants, as the same appear- from the files and 
records of said court now remaining in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, in said district, this 
thirtieth day of September, 1885. 

[Seal Circuit Court U.8., Northern Dist. Illinois, 1855. ] 


WM. H. BRADLEY, Clerk. 


Endorsed on cover: N. Illinois C. C. U. S. No. 380. Louis B. 
Shields, administrator of Emily Hoyt, deceased, appellant, vs. Anna 
Hanbury, Michael Andrew Rorke, Lyman Baird, ef al. Filed Octo- 
ber 12, 1885. 
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| No. 109. 


LOUIS B. SHIELDS, ADMINISTRATOR OF EMILY 
HOYT, Deceasep, Appellant, 
v8. 
ANNA HANBURY, MICHAEL ANDREW RORKE, 
LYMAN BAIRD, er av., Appeilees. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF ILLINOIS. 


BRIBE AND ARGUMENT 


OF 


THEO. E DAVIS, Solicitor. 


H. C. CADW, of Counsel for Appellant. 
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, MAY IT PLEASE YOUR HONORS: 


This is a suit in Equity by Bill filed February 15th, 
I883, in the Circuit Court of the United States, for the 
Northern District of Illinois, by Emily Hoyt, in her life 
time, against Anna Hanbury, Miner N. Knowlton and 


Lyman Baird, Trustees, ¢¢ ¢/., wherein the Complainant 


sought for an accounting of Miner N. Knowlton, her agent 


yy) 


and attorney in fact—for certain money entrusted to him: 


and for an injunction to restrain the defendants from -sell- 
ing or otherwise disposing of certain lands in the City of 
Chicago, alleged to have been purchased with her money; 
and to set aside a certain agreement and deeds of Convey- 
ance of said property; which her said agent Knowlton had 
executed without her knowledge or consent to defendant 
Hanbury in exchange for certain property near Boston, 
Massachusetts. Said Bill alleging that the Chicago pro, 
perty had been purchased with the money of Complainant, 
and the deeds thereof had been taken in the name of 
said Knowlton; and that defendant Hanbury, by fraud 
and false representations, had procured the exchange of 
said properties, whereby Complainant had been injured 
and damaged to the extent of Twelve Thousand Dollars 
(312,000). The Bill prayed for the appointment of a 
Receiver to collect the rents and profits of the Chicago 
property and for a conveyance of the property to Com- 
plainant, Hoyt. 

Upon the trial of said cause the Court below, upon 
the issues made and the voluminous testimony taken be- 
fore the Master and others, gave judgment for Com- 
plainant Hoyt against defendant Knowlton of $7465.72 
and dismissed her bill as to all the other defendants. 

The Complainant then and there filed her petition for 
a rehearing, which the Court denied. Hence the appeal 


to this honorable Court. 


To revise the decision, judgment and decree of the 


Court below, Louis B. Shields, Administrator of the 


3 


Estate of Emily Hoyt, late deceased, here presents by his 
solicitor, the following assignment of Errors, and the points 


relied upon for such reversal. 


ERRORS. 

First.— The Court below erred in rendering judg- 
ment against one of the defendants as a Trustee and dis- 
missing Complainant’s bill as to all other defendants. 

Second.—The Court below misconceived the history 
of the case and the nature and importance of the evidence 
hearing upon the charge of the fraud and false representa- 
tions on the part of the defendant Hanbury in procuring 
the exchange of properties. 


Third.—The Court below denied to the Complainant 


the only substantial relief asked for, viz:—the recovery of 
her Chicago property, which had been purchased with her 
money, because one of the defendants had, without her 
knowledge, takenthe title to said property in his own 
name, and in attempting to exchange the same with an- 
other defendant for other property, lie had been victimized 


by fraud and false representations. 


ARGU MENT. 

First.—We insist that a Court of equity takes jurisdic- 
tion to preserve and prevent the misapplication of trust 
funds ; and that after establishing the trust by overwhelm- 
ing testimony before the Master, as shown by this Record, 
the Court below should have. found for Complainant. 
The Court committed a palpable error in holding that 
‘A tender and demand by the Complainant was Indispens- 
able to her rights of action,” because the Complamant 
never had title papers to either properties ; either before 
or after the exchange of properties, and it was not in her 
power to tender to Mrs. Hanbury a reconveyance without 
an order of Court upon Knowlton or the Master. Hence 
the /ogie of such finding is that Complainant must have 
perform d an impossibility in order that she might hire 
the right of action against defi ndants. 

Second.—The Court below has dismissed Hanbury and 
Rorke e a/., without adjudicating all the rights of the 
Complainant presented and involved in the case, and _ left 
$2194.01 of Complainant's funds still in litigation and 
tied up by the injunction of Hanbury vs. Baird, Knowlton 
and Complainant. : 
,  Third.—The answer of Hanbury and Rorke—pleading 
hona fide purchase for value, is inconsistant with Han- 
bury’s cause of action against Baird, Knowlton and Com- 
plainant to reform and specifically enforce the unexecuted 
agreement in dispute. pe 

Fourth.— The Complainant had the right to elect to 


pursue and recover the trust property; and the Court be 


low denied Complainant this right and only granted her 
a personal judgment against Knowlton for a part of the 
trust funds claimed and set forth in Complainant's bill and 
involved in the unexecuted and disputed agreement. 

We shall be amazed if such decree can stand inspec- 
tion, much less a careful investigation. And while having 
great respect for the ability and usual candor of the Court 
below, we can only account for the manifold errors in_ his 
oral opinion and decree by the fact that his Honor labored 
under several disadvantages one of which was the volumi- 
nous manuscript Record of the case. The interlocutory 
decree was entered by the District Judge presiding nearly 
two years previous, and the investigation and the con- 
formation of two reports of the Master and two Motions 
for a Receiver and injunction, and all the attending Mo- 
tions and orders were heard and entered before his Honor 


Was appointed to succeed the Hon. Judge Drummond. 


We present with our brief a history of the case : 


The complainant employed the defendant, Knowlton, 
who is her brother, to care for her property, viz.: certain 
buildings known as Nos. 392 and 394 South Clark Street, 
Chicago, ete. He had collected rents for a series of years 
from this property for her, and she had allowed the funds 
thus accruing to accumulate and remain in his hands. He 
had invested them without her knowledge or consent in 
his own name, in three houses and lots, known as Nos. 
18, 20 and 22 Winthrop Place, Chicago, when he met the 
defendant, Hanbury, and was induced to enter with her 
into a contract for an exchange, she to take the Winthrop 
Place property, and assume an incumbrance of $1,800 
and interest due on one of the lots, viz.: No. 22, and he 
to receive her 27 unimproved lots, said to be at Clarendon 
Hills, a station on the Boston and Providence Railroad, 
about six miles from the State House, in Boston, Massa- 
chusetts, and assume incumbrances thereon to the sum of 
$1,000, 

An agreement in writing for an exchange, was made 
and dated Sept. 8, 1582; Knowlton executed warranty 
deeds of the Winthrop Place property to Hanbury, Sept. 
28, 1882, while she transferred to him the Boston lots on 
the same day. 

He filed a bill in the Superior Court of Cook County, 
Illinois, to rescind the sale and exchange ete., on the 3rd 
day of November, 1882, alleging misrepresentation on her 
part as to the cost, location, character, situation and value 


of the, Boston lots. 


She had, as part of the purchase money, assumed an 
encumbrance of $1,800 on No. 22, one of the Winthrop 
Place houses. ; 

See Record, Master's report page 24. 

Knowlton had purchased this incumbrance with com- 
plainant’s funds; it was in the form of notes and a trust 
deed to Lyman Baird. Knowlton had transferred and 
transmitted these securities to the complainant. 

Knowing nothing of Knowlton’s investment of her 
funds, in the purchase of the equity of redemption of No. 
22. aforesaid, the complainant, in Jan. 1883, sent the trust 
deed and notes to Mr. Baird, the trustee, with directions 
to collect or to foreclose the same: he accordingly ddver- 
tised the sale, pursuant to the power in the trust deed, the 
notes having matured in June, 1882. 

But on the eighth day of February, 1883, defendant 
Hanbury filed her bill in the Superior Court, aforesaid, 
claiming that it was a part of the agreement in making 
the exchange with Knowlton, that this incumbrance was 
to be but $1,800, and was to be extended, so as to be pay- 
able in the future at a reduced rate of interest, 

She asked to have the contract so construed and reform- 
ed, and that Knowlton be compelled to perform it as modi- 
tied, and for an injunction against the sale by the trustee, 

The injunction issued. 

This caused an investigation on the part of complain- 
ant, when she first learned that her funds were involved 
in these controversies between Knowlton and Hanbury. 
The complainant had then no alternative but to bring 


this suit in the Federal Court against them both, or run 


the risk of losing her money which had thus become 
jeopardized. 

Hence, on the 15th day of February, 1555, ¢ ‘omplain- 

ant filed her bill in this ease. 
_ We discovered, shortly after she had filed her bili, that 
Hanbury had given a trust deed on the Winthrop Place 
lots, securing her note for $3,200, payable to her own or- 
der, to her senior counsel Michael Andrew Rorke, so we 
amended the bill to make him and the tenants of the Win- 
throp Place houses, who had attorned to defendant Han.- 
bury, party defendants. We also made Lyman Baird 
trustee, a party defendant. 

Knowlton filed his answer, substantially admitting the 
agency and the investment of complainant's moneys as 
alleged. : | 

On his answer on February 25, 1583, we took a de- 
cree against him for an accounting with reference to the 
Master under which he has accounted, and the Master has 
reported. We have éstablished the trust. 

(Record, pp. 19 to 25.) 
Williams vv. Brown, 14 Ill... 200. 
Sheldon v. [larding, 44 Ik, 68. 
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Our bill in this ease was ample and complete notice to 
defendants Hanbury and Rorke of this trust, resulting 
though it be: Mrs. Hoyt's equity is superior to theirs, be- 
cause the contract of exchange had not been’ fully carried 
out. Defendant Hanbury had not fully paid the stipulat- 
ed consideration for the exchange: viz.: the 81800 and in 
terest past due when the contract: was made, which she 
assumed, 

After we filed our bill here, and on the 21st day of 
February, 1883, the sum of $2,194.01 was by her paid 
into court, in her case in the Superior court fo the eredit 
of the cause; Wat this was after full notice by our bill and 
the subpoena in this case. lence, it Was too late, if it 


could have been otherwise of any avail whatever. 


|. The transaction between Knowlton and Hanbury 

wus ¢# Were, our bill stayed the matter; it became her duty 
not to proceed further with the transaction, because it 
could not be carried out without Injury to the com- 
plaimant. 

lnion Cunad (om ¥, Young. | Wharton, 414), 

Palmer v. Welles, 24 Mich... 328, aad 

Brown i, Welch, Is Ill... +, 

Avys v. Test, 33 Ih, 316. 

Line ld «. Dunbar, 64 Barb... 239. 


2. ‘The contract as claimed by her is not such an one 
us equity would specifically enforce. 
“When equity takes jurisdiction to enforce a specitic 


performance of contracts, It is within the sound discretion 
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of the chancellor. To entitle a party to a decree for « 
specific performance of the agreement, it must be reason 
able, fair and equitable. If wanting in any of these par- 
ticulars, relief should never be granted. It is only on the 
principle that it is unjust and inequitable to permit the con 
tract to remain unexecuted that a court of equity {SSUTNCs 
power to enforce it.” | 

‘Again, the court should never compel the perform. 
ance of a contract which would involve the breach of duty 
of an officer or a trustee, or the perversion or destruction 
of trust funds or property. A court of equity takes jur- 
isdiction to preserve and prevent the misapplication of 


such a fund 
Tamu v. Lavalle, 92 Iil.. 263. 


3. The only defense here, which could avail the de 
fendant Hanbury is that of dowa f#de purchaser for value. 
To sustain this character, it is essential that she should 
have paid the price in full, and received a conveyance: 
and notice while the transaction is incomplete in either 
particular will not only preclude any further step. but  in- 
validate what has already been done. 
Auketea ap Converse, 1s Ohio, N. s. Ll. 
Union Canal Co. +. Young. | Wharton. 410, 
452. 
HANBURY'S BILL TO REFORM THE CONTRACT. 
Seeking to reform the contract on which she bases the 
claim of bona fide purchaser, and to compel it specific per 
formance of it, she was In no condition to plead this «le 
fense; she is unwilling to perform on her part. 


Tobey 7”. Foreman. “a [llinois. 48%). 


1] 


Ni, has not jt yrornie d st. (ix it MIs actually made . &8 
against Mix. Tloyt, whe cannot snsest pon eithe  & modi n- 
cotion or a a LA come pe Prorimance 2 ante i’ notice or Vrs. Tloyt's 
‘ 7 ‘Li atic “. 

//. sie'e at cil; ole ction. wnt i the doctrine or notice. ie 


. . * 
(i y's entelle d had PCORCISSAOU, 


t. b nder these evrenmstances, has this court any other 
altepnative but to peacind the transaction in foto, and place 
the parties in statu quo? 

How would this prejudice defendant Hanbury? — Re- 
turn to her the Boston lots, take from her the Winthrop 
Place property, relieve her from the payment of the dis- 
puted sum, the 81,800 and interest, require her to account 
for the cash received of Knowlton, and in rents, issues 


und profits, ete., and has she been in the least damnified? 


». Compel us to receive the Boston lots, worth noth- 
ing above the incumbrance, and to accept the 31,800, and 
interest at 8 per cent. at some indefinite time in the future, 
less S341, as she claims in her bill against Baird and 
Knowlton, and what is there left forus‘ This would sub- 
vert the trust which we have established; we apprehend 
these parties in a quarrel—by the ears over our property; 
we think that we are entitled to superior equities. This 
trust arose ec male flo; no laches can be imputed to us. 

Martin v. Sale, 1 Bailey’s Eq. 11. 
Foust ». Martin, 3S. & n.. 423, 430. 


Defendant Rorke is in no better position than defend- 
ant Hanbury; he knew, as her solicitor, that she was not 


i bona fide purchaser; that she had not performed her 


; 
| 
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agreement with Knowlton. He put his money, the 33,200, 
into the ease with full knowledge of all the facts, and was 
well versed in the rules of law, which we invoke. The 
bill of complaint in this case came therefore in apt time 
to intercept the consummation 6f the agreement between 
our agent Knowlton, and defendant Hanbury, of date Sep- 
tember 8, 1882, and invalidated at our election everything 
Which had been done between them: and between Mrs. 
Hanbury and Mr. Rorke. The superior equity of the 


complainant under all the authorities must prevail. 


FRAUD. 

The false representations are shown by the evidence and 
the misrepresentation is admitted. The 27 Boston lots 
ure not where Mrs. Hanbury represented them to be: this 
constituted the whole difficulty in the case between her 
nud Knowlton. 

(or vr. Montgomery, 36 Ils. 396. 
Mitchall v. Me Dougal, 62 ls., 498. 
Allen v. Hart, 72 Ills., 104. 
Mitchall v. hing, 77 Tb, 462. 
Krishy « Ballance, 4 Seam., 287. 


Kish v. Leser, 69 Ils. : 394. 


The complainant having unwitingly furnished the mon- 
ey upon which these parties were litigating, had no other 
alternative but to enter her bill here for relief against 
them both, and if necessary ‘‘try-out” the question of the 


good faith of the transaction between Knowlton and Mad 


um Hanbury. 
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Especial attention is called to the case of Cox vs. 
Montgomery, 36 IIL, 396, above cited in which a bill to 
rescind a contract for exchange of properties on account 
of the fraud and false representations regarding the yearly 
taxes paid upon the land in question was sustained. This 
case like the one at bar was tried in Illinois and they seem 
to be almost +dentical. 

When the exchange was made, it was, so far as they 
were concerned, solely and entirely between Anna Han- 
bury and Miner N. Knowlton. He dealt with her as for 
himself; the property here stood in his own name of re- 
cord, and she had doubtless never heard of the complain- 
aunt or her equities here, until subpcena was served on her, 
and the bill was read to her in this case. 

Therefore, the issue of fraud is almost precisely as if 
it were between the two defendants, Knowlton and Han- 
bury; we have so treated it and shaped our pleadings 
and adduced the proofs to meet it. 

Knowlton, in view of this cause, was obliged to dis- 
miss his bill in the Superior Court, and Mrs. Hanbury 
was obliged to make the complainant a party .to her bill 
in said court; whereupon we completed the issues in that 
enuse, making them identical with those in this case, and 
hy transcript brought that cause here to abide the event 


of this suit. 


FIRST CHAPTER OF THE HISTORY. 
It is undisputed that Miner N. Knowlton first met 
Anna Hanbury at the store’ of Buck & Rayner, by ap- 


pointment brought about by a personal in the Chicago 


I+ 


Tribune, inserted by her, seeking for a loan of money on 
Valuable diamonds, 


(Reeord, page Yst.) 


They met there for the first time June 28, 1882; he 
loaned her S400 on her diamonds on the next day, recety- 
Ing them as collateral security in pledge. 

He was a carpenter, having in hand here his sister's 
property and moneys. 

Mrs. Hanbury had, it seems, at one time inherited 
from a former husband a fortune of about S1O00Q,000, but 
which had been dissipated; she was keeping a boarding: 
house at 281 Michigan avenue; the rent was S100 — per 
month; the furniture was mortgaged for its full value, she 
had already borrowed S300 by a pledge of these same cdia- 
monds, which was past due; she was ‘very sensitive in re- 
gard to this loan.” | 


(Record, page 254. ) 


Failing to pay the interest Oli the loan he culled to see 
her, when she first mentioned that she was the owner of 
real estate in Boston. Mass. She produced two deeds 


describing this property. 


First. One from Charles J. Page and James H. Page 
and wives to Harvey A. Whiting, dated May 5, 1872, 
conveying 28 lots therein described, as at Clarendon Hills, 


ete... In consideration of 821,000. 


Second. One from said Whiting to Anna Hanbury, 
dated July 24, 1876, for 27 of the same lots, in considera- 


tion of $19.962.27. 


Upon these lots there was then a mortgage of S800; 
tuxes unpaid; an attachment lien, etce., making 8200 more, 
or incumbrances to about the sum of 1,000, 

She borrowed an additional S100 of Knowlton after he 
learned of this property, without security. 

Claiming to be a woman of property, she thus gained 
the confidence of Knowlton. She produced the deeds as 
evidence of her wealth. 

To relieve her then present -necessities she consulted 
with Knowlton as to the best plan. He examined the 
deeds; took them for a day or two, and wrote to R. He: 
ber and S. R. Knight & Co.. of Boston, to learn what 
could, if anything, be done with this property in Boston, 
solely in her behalf. We insist that the letters of Knowl. 
ton to Eleber clearly show, that the object of the writer 
was to get money by the mortgage or sale of the 27 lots, 
he describes as at ‘Clarendon Hills.” //enhury testifies, 
page 192, Int. and Ans. 2 and 3. *The first time 
* T spoke to Mr. Knowlton of my property was to either 
‘raise the hortgage or lispose of some of itt” and puge 
2090, Ans. Land 2. **On the 9th, I think, I spoke of 
‘mortgaging or selling a portion of it, and gave him “the 
‘deeds on the 10th,” and page 241, Ans. 3 and 4, +1 
* gave him those deeds for that purpose.” 

Knowlton testifies, page 256. Ans. 5. + Hanbury 
‘asked if | could assist her in getting a loun on the Boston 

‘property or selling it, and IT told her | would endea 
‘vor to do so.” Page 287, Ans. 7. ** She gave me the 
‘deeds, so that 1 could write and assist her in obtaining 


‘a loan on the property described.” Page 517, Ans. 11. 
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* About the 12th, I wrote letters to Boston to aid her in 
‘obtaining money to pay what was due me andassist her 
‘* with her house in payment for the furniture.” Page 
623, Ans. 4. ‘It was Hanbury’s idea either to mort- 
‘gage or sell the Boston property up to the time of writing 
‘those letters, and I wrote those letters with that view 
‘sand intention.” Between the writing of those letters 
by Knowlton and the receipt of the answers thereto, the 
idea of the exchange between Knowlton and Mrs. Hanbury 
seems to have had its origin. In writing these letters he 
made no inquiry as to the location of these lots at-all: he 
understood they were at Clarendon Hills, and that Claren- 
don Hills was a station on the Boston & Providence Rail 
road, about six miles from Boston. This was the control 
ling idea as to the situation of the property. 

The letters (see Record p. 285) are very unsatisfactory, 

Knowlton says they were *s0 unfavorable we ended 
all talk,” ete. 

Hanbury testifies—Record page 171, *I told him | 
should not make the exchange on those conditions—That 
we would drop the matter and we did drop the matter.” 

(Record, pp. 289 and 330.) 

Hanbury says ** L supposed it was dropped” ete. .( Record 

page 196) + after the letter came on that afternoon.” 
(See also Record, page 196.) 

Knowlton had loaned ber $500, and of course was int 
erested in getting it back. She claims that he urged the 
exchange. He sought to aid her, and believed her to be 
truthful, and that she had invested the sum of about S20.- 


000 in the property, as she alleged. 


MISREPRESENTATION AS TO LOCATION, 

Hanbury admits that she represented the lots as at 
Clarendon Hills—her statements. representations, dleeds 
and plat all prove it. She testifies (page 143):— 

Clarendon Hills lies six miles West of Boston. on the 
main line of the Providence Railroad, six miles from the 
Stute House. Clarendon Hills is a new part of Boston 
(23rd Ward, West Roxbury)” 

This IMisrepresentation consists in the faet— fully 
proven and plain to be seen on the map of Boston—that 
(‘larendon Hills is not in Boston—not in the 23rd Ward— 
not in West Roxbury—but is a station in the town of Hyde 
Park on the Railroad, 14 miles distant by the nearest public 
street from the Page Subdivision ‘be Record, puge 61), 
which is situated in the most extreme and inaccessible hills 
in West Roxbury, latterly annexed as the 23rd Ward of 
the city of Boston, 

Surveyor Davis testifies (Record, page 121) ++ elevation 
is 148 feet at the intersection of Dale and Poplar Streets” 
which is the lowest point in the Page Subdivision, these 
hills are so inaccessible to Railroad travel that Hanbury 
testifies that she always drove out by carriage six miles. 
nicl Agent Bamford drove there with Knowlton. From 
the Page Subdivision to the Village Stores. Schools 
nnd Churches, the distance is about one mile in an 
air line. But the further difficulty in this case arises 
from the fact that these 27 lots are not building lots 
except on paper). They are not at Clarendon Hills Sta- 
tion on the Boston «& Providence Railroad, which fact 


Hanbury at the time knew or ought to have known 
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(Record, page 61). This tract of land was formerly the 
property of one Phillip Sowden—it is in form a parallel- 
ogram containing about 18 acres—topographically a basin 
(see Record, page 141)—formerly a skating-pond and is 
now only a cow-pasture (see Record 108 A. 7)-—it is totally 
unfit for building lots (see page 60) rey 
MISREPRESENTATIONS AS TO DALE STREET. 

Knowlton testifies that Hanbury stated and represented 
Dale Street as a beautiful street leading from the property 
to the Depot, a distance of one block of two or three 
minutes walk. Not one word of Knowlton’s testimony 
concerning this Street or the representations made by 
Hanbury concerning it, is denied. On the contrary Han 
bury corroborates and fully admits every part of “ie testi 
mony of Knowlton. She testifies (Record, page 199 Q & 
A, Ist and 2nd) **Showed him where Dale Street) was 
told him it ran to the Depot— from the property to the 
Depot,” and as an excuse for this misrepresentation, she 
says on oath :— 

**T was not aware that he would have to drive 14 miles 
to reach Clarendon Hills.” 

But which fact she says she never knew aas so until 
after he filed his Bill in the Superior Court (see Record. 
page 19%). ) 

We insist that this is il material it SVE pie Ne ntation. great l\ 
affecting the value of vacant lots, and that Knowlton would 
have equal right of rescission whether this misrepresentation 
was made through ignorance or intent, and that appellant 


under the trust is entitled to the same. 


= 
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The testimony of Surveyor Moses shows that Dale 
Street never has been laid out or constructed as a public 
street except from the property to the city line about 1,200 
feet from the railroad, which last distance is through pri- 
vate property and-only a path through the Willows, 
Alders, and Serub-brush in the swale lands adjoining the 


Railroad track. 


MISREPRESENTATION AS TO VALUATION. 

It transpires that the consideration named in the Deeds 
from Page to Whiting and Whiting to Hanbury was false 
and untrue.—She says that she +: did not tell him (Knowl- 
ton) about the consideration in the deeds,” ete. (Reeord, 
page 197.) 

He says she told him that she paid 10 cents cash, 
nmounting to about $19,946 (see Record, page 292), and 
she nowhere in her testimony denies that she made this 
representation, but attempts to prove this to be the real 


value. 


The evidence of Sowden and others shows the mani- 
pulations of Page, in subdividing this ** Basin Lot” «and 
conducting a sham auction sale in 1872 and by bidders, 
intending thereby to establish a fictitious value of about 
10 cents per foot for trading purposes, also in furtherance 
of this scheme he had the lots entered on the Assessor's 
list for taxation at $100 a lot, and one lot actually trans- 
ferred to Rodgers and currently reported at 10 cents per 
foot, throughout the neighborhood; but neither Page nor 


Rogers are called to testify or prove any actual sale at 
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such a price, but persons who have little or no knowledge 
are called to testify that *+ parties told them the prices.” 
Chas. J. Page, the Treasurer of the Metropolitan Land 
('o., conducted the same scheme with the 50 acres pur- 
chased of Sowden. But on page 144, Sowden testifies 
they fu‘led on /t and 1 bought some of it back at auction 
from 4 to 24 cents per foot. ++ Six acres near my house, 
the best part of the farm ”—he testifies page 156, ans. 11, 
**T can buy some of it less than I sold it for.” Page 147, 
ans. 6 **T have two estates. I should not give one acre 


Ans. re 


of my land for five acres of the Page Sub. land 
**T will sell the upper lot nearest the Depot for two cents. 
That is the highest lot I have got.” Page 399, The Deed of 
the 27 lots contains 199,946 square feet or 4 und six-tenths 
ncres at 10 cents a foot. S19, 946. Sowden’s valuation of the 


low central part is about % at $150, and 4 on the hill side at 


S250, wmMounting to 8916 for the 27 lots. Page 155. ans. 


5, **T think it will be farm property the next 20 vears.” 
Ile testifies (page 146, ans. 1) that he sold a house and 
two acres close by on Dale Street to Mr. Hammond for 
$1,000. He testifies, **The Cook place adjoming the 
Page Subdivision was sold: It fetched 34.000 for twelve 
acres all high and dry land, house and barn on it.” They 
want to sell the place right opposite the land in dispute— 
house, barn, orchard, and 24 acres offered for $7,000, but 
I think I can buy it for $5,000. My son went to buy it:” 
Sowden’s whole life and interests have been and are ident- 
ified with buying and selling real estate in this exact 
locality. He owned these hills, 300 acres, and testifies that 


he built four houses himself and has complete knowledge 
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and we claim is a complete rebuttal of the sham auction 
prices which defendants Hanbury and Rorke here intro- 
duced, 

Complainant introduces Witness Moses, the land sur- 
veyor, who tells the exact distance—roads and situation— 
« prominent citizen, one of the sélect men and on school 
committee many years. He has lived about 800 feet 
distant from the Page Subdivision 30 years and asa Real 
Estate agent has adjoining lots all these years for sale (see 
Record, page 66 A. 1). His complete knowledge of the 
land, the sales, prices and improvements, gives his valua- 
tion reliance and credibility (see Reeord, page 60). The 
valuation he places on the low bottom lots is one-eighth of 
one cent per foot and one cent and two cents on the higher 
hill-side lots, and total amount of about $1,150 for the 27 
lots being at a retail valuation of 20 per cent. higher than 
Sowden. 

The testimony shows Sowden and Moses, two Real 
Estate and Land dealers, living beside the Page Subdivi- 
sion more than 30 years and not on speaking terms for 10 
vears, and yet they vary only about 20 per cent. in valu- 
ing the 27 lots. Both certainly knew of Page’s schemes 
und sham sales; and Sowden testifies (Record, p. 15%) “1 


know what kind of a man Page was.” 


Hanbury testifies +I showed him the deeds—TI told 


him of the auction sales—lI had no other criterion of value 
gave him the map (Record, pp. 56 and 221, ans. 13), my 
criterion of value Was the auction sales. I had no other 
criterion.” All the testimony offered by defendants Han- 


bury and Rorke to prove value, appears to be founded 
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fipon these hoqgus auction sales, as testified to hy Witnesses 
having no actual knowledge of value outside the report of 
these bogus estimates and sham sales. 

(. R. Page testities (page YS, ans, 6) ‘+ T have no per- 
sonal knowledge. I have had no experience.” **T am 
one of the owners of the unsold lots. Our prices are 6 to 
12 cents.” 

MeDonnald testifies (page 129, ans. 5) **T only know 
of the current reports.” +I have no knowledge of my 
own. I should say the value is from 6 to 12 cents.” 

Holden testifies (page 93, ans. 4) °° 1 know pretty near 
where these lots are located though I never was on the 
land. They have-been taxed as high as 4 or 5 cents as I 
have been informed.” 

Eldridge testifies (page 115) ++I am informed by one of 
the owners that the prices are from 6 to 12 cents. IT have 
very little knowledge.” 

Homer testifies (page 119 A. 6) +I know of one lot of 
land having been sold at 10 cents per foot very near this 
land. Parties told me the prices.” 

Collins testifies (page 107 A. 3) **IT have never been 
on this land. I have made inquiries about it. I should 
put the price 5 to 8 cents.” 

Q. Sharp, the traveling cigar dealer and by-bidder at 
Page’s auction sham (see his name in list of Sham buyer's 
Record, page 122) Record page 102 ans. 2, he testifies + I 
have been right on the lots—lI suppose fifteen or twenty 
times. I saw ‘bona fide” sales at auction for 58 and 10 
cents. I do not know a ditch through the land. — I should 


eul it a valley.” He testifies that gas is burned in the 


streets; but Eldridge who lives there, testifies, Record 
page 118, *+It is 14 miles when gas is burned.” 

Herdman testifies Page 112, Ans. 10, **1 cleaned out 
the ditch.” ++ It is a great deal deeper than a man—you 
cannot stand in the ditch and see over Poplar Street.” 

No improvements have been made on it for over 30 
years, except ‘the deepening of the diteh through the cen- 
ter, the partial construction of the streets aeross it, and 
one house built thereon.” 

(Record p. 5s.) : 

By the testimony it is evident, that defendant Hanbury 
was deceived when she bought the lots. She relied on 
such testimony as the facts and statements of her main 
Witnesses at Boston delineate, and she intended to sell to 
Knowlton by the same pictures and representations. —(Re- 
cord p. 191). She was grossly deceived herself as to the 
value, and especially the location of this property. She 
represented it as at ** Clarendon L1ills” station on the 
Boston & Providence Railroad, and she adinits that she xo 
wnderstood and told Knowlton. 

What value could such property have for building 
PUrposes— house lots ¢— property over one mile from the 
spot, where both parties supposed it: was, with reference 
to railway advantages, when they made the exchange / 

She was bound to know this fact and bad known it for 
vears. Knowlton had not seen the property, but relied 
on her representations. 

He testifies, Record page 302, ++ Because of these re- 
+ presentations T made the exchange—I believed them—I 


* believed the representations were true.” 
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Martin testifies to Hanbury’s conversation a day or two 
nfter signing the deeds. Record page 261. Hanbury 
said: ** He (Knowlton) took my representations and my 
“word regarding that property and we made the sale; 
‘it was between him and me and no one else. She (Han- 
‘‘ bury) said he took her word and didn’t go there to see 
+s at,” 

This testimony is nowhere denied—Hanbury corroho- 
rates it and testifies, Record page 195. ** He seemed to 
‘he ignorant of the neighborhood—he would not have 
‘+ known about the property if I had not told him.” 

These facts are fully proven and admitted as to the 
location and character of these so called lots and the mis- 
representations as to Dale Street leading only one block to 
the Station. Hanbury admits that she never paid any 
eash for the lands or lots. and that she took them in = ex- 
change for an equity, which added to the encumbrance 
made 10 cents a foot. 

These misrepresentations of such material facets within 
all the authorities entitles complainant to a recission of the 
contract of exchange. Z/us situated the lunda or lots are 
worth nothing above the encumbrance complainant has pord 
and the transfer of the Chicago Prope ty is wholly without 
consideration , 

BOSTON LETTER. 

The letter of Oct. 9, 1882. (see Record page 402) was 
never offered in evidence and is no part of the testimony, 
yet the Court below has made it and his construction of it 
an important element in the case. 


On page 502, Knowlton testifies **that he learned de- 


os > 


finitely at the Assessors office that for three successive 
years Hanbury had by her personal application as a poor 
seamstress and widow with children, and the lots heavily 
mortaged, had the taxes abated under the poverty statutes 
of Massachusetts.” 


According to the testimony of Knowlton (which is not 
denied, ) he occupied four days from Oct. 5th to 9th, in mak- 
ing these discoveries. Atthe time of writing this letter 
it appears reasonably certain that Knowlton well under- 
stood the fraud upon him by Hanbury and her crafty 
tulviser, and that his only hope of recovery Wis to allay 
suspicion; and give no occasion to Hanbury for attempt- 
ing to transfer the brick houses to some innocent  pur- 
chaser for value. The files of the Superior Court show 
that Knowlton filed his bill against Hanbury and obtained 
an injunction immediately on his return to Chicago. — It 
plainly {ppears that the Court overlooked these facts and 
circumstances when he impugned the motives of Knowlton 
for writing a letter to Hanbury from Boston, which in- 
dieated no discovery of fraud. 

Knowlton’s testimony and the file of the Supreme Court 
shows that upon his return from Boston, and prior to 
filing his bill to set aside the contract and deeds for the 
exchange of properties—he tendered to Hanbury a quit 
claim deed to the Boston property and demanded of her 
like deeds of the Chicago property. 

Mr. Rorke has been counsel for Mrs. Hanbury. since 
September 8S, Issz. He was notified by the bill of Knowl- 
ton, November 3, 1882, of the fraud on her part; but pre- 


vious to that time Hanbury testifies, Record page 176: 


Yt) 


‘++ Said attorney (Rorke) has informed me that it would 
‘‘invalidate my title to have any one who owned the 
-+- (Chicago) property formerly have further to do with it,” 
he is ‘art and part” with her; hence he 1s not abona fide 


purchaser without notice. - 


All which is respectfully submitted. 
THEO. E. DAVIS, 
Nol for Zz B. Nhields. Adm. Appellant. 


H. C. CADY, 
Counsel for Appellant. 
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ELIAB W. METCALF VS. THE CITY OF WATERTOWN. 1 


1 Unitep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the western district of 
Wisconsin, Greeting : 

Because in the record and proceedings as also in the rendition of the 
judgmentof a plea which is in the said circuit court before you or some 
of you, between Eliab W. Metcalf, plaintiff, and the City of Watertown, 
defendant, a manifest error hath happened, to the great damage of the 
said Eliab W. Metcalf, plaintiff, as by his complaint appears, we, being 
willing that error, ifany hath been, should be duly corrected and full 
and speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
‘ aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at Washington on the second Monday of October next, in the 
said Supreme Court to be then and there held, that, the record and 
proceedings. aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, this seventh day of August, in the year of our 
Lord one thousand eight hundred and eighty-five. 

[Seal U. S. Circuit Court, Western Dist. of Wisconsin. ] 
F. M. STEWART, 
Clerk of the Oireuit Court of the United States 
| for the Western District of Wisconsin. 

Allowed by— 

2 [Endorsed :] Eliab W. Metcalf vs..The City of Watertown. 

Writ of error. . 


The return of the within writ appears by the transcript & citation 
hereto annexed. 

The return of the judges of the judges of the circuit court of the 
United States for the western district of Wisconsin. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of the said cirenit court, at my office in the city of Madison, 
this 10th day of September, A. D. 1885, and of our Independence 
the one hundred and tenth. 

[Seal U.S. Circuit Court, Western Dist. of Wisconsin. ] 


F. M. STEWART, Clerk. 


3 Untrep STATEs OF AMERICA, 88: 


Ata special term of the circuit court of the United States of Amer- 
ica for the western district of Wisconsin, begun and held at the city 
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of Madison, in said district, on the first Tuesday (being the 2d day) 
of December, A. D. 1884—present and presiding, the Hon. Ro- 
manzo Bunn, district judge—among other, the following proceedings 
were had, to wit: 


Ev1rasB W. Metcacr, Plaintiff, 
8. 
THe City or Watertown, Defendant. 


Be it remembered that heretofore, to wit,on the 29th day of June, 
A. D. 1883, came the above-named plaintiff, by his attorney, A. A. 
R. Butler, and filed his pracipe for a summons as follows, to wit: 


Preecipe. 
United States Cireuit Court, Western District of Wisconsin. 


Evian W. Mercacr, Plaintiff, 
Ds. 
THE Crry oF WaTerRtTOWN, Defendant. 


I’. M. Stewart, clerk: 


a Sir: Issue summons in above-entitled action, according 
to law; complaint not served. 
June 29, 1883. 
Yours, &c., A. R. R. BUTLER, 
| Plaintiff's Attorney. 


And at the same time said plaintiff filed bond for costs as follows, 
viz: 
Bond for Costs. 


Know all men by these presents that I, E. E. Chapin, of the city and 
county of Milwaukee, Wisconsin, am heldand firmly bound unto the 
City of Watertown in the sum of two hundred dollars, to be paid tothe 
said City of Watertown, its successors or assigns; to which payment, 
well and truly to be made, I do bind myself, my heirs, executors, 
and administrators, jointly and severally, firmly by these presents. 

Sealed with our seals the 25th day of June, A. D. 1883. © 

Whereas an action in the circuit court of the United States, west- 
ern district of Wisconsin, is about to be commenced at the suit of 
Eliab W. Metcalf, plaintiff, and The City of Watertown, defendant: 

Now, therefore, the condition of this obligation is such that if the 
plaintiff will pay all costs that may be awarded against him not 
exceeding the aforesaid sum, then this obligation to be void; else 
valid. 


en o a 


ns 


EK. E. CHAPIN. [seat] 


a a Mc 


Witness : 
J. E. FRIEND. 
5 ARTHUR SPANGENBERG. 
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ELIAB W. METCALF Vs. THE CITY OF WATERTOWN. ? 


EASTERN District OF WISCONSIN, 88: 
Ei. E. Chapin, being sworn, says that he is worth the sum of five 
lundred dollars, exclusive of property exempt from execution and 


his debts. 
E. E. CHAPIN. 


Subscribed and sworn to before me this 25th day of June, A. D. 
18853. 
[SEAL. | J. E. FRIEND, 
Notary Public. 


Whereupon a summons issued as follows, to wit: 


Summons. 


Circuit Court of the United States for the Western District of Wis- 
consin. 


Evras W. Mercacr, Plaintiff, 
Us. 
Tue Ciry or WATERTOWN, Defendant. 


The President of the United States of America to the said defendant: 

You are hereby summoned to appear within twenty days after the 

service of this summons, exclusive of the day of service, and defend 

the above-entitled action in the court aforesaid, and in case of your 

failure so to do judgment will be rendered against you accord- 

6 ing to the demand of the complaint, which will be filed in 

the office of the clerk of thiscourt at Madison, Wis.; and you 

are also required to file your answer in said action in the office of 

the zlerk of this court, at the city of Madison, within the time above 
specified. 

The marshal of said district is hereby commanded to serve this 
summons and make due return thereto. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Madison, in thé 
said western district of Wisconsin, this 29th day of June, A. D. 1883, 
and of the Independence of the United States the one hundred and 
seventh. 


[sEAL.] KF. M. STEWART, Clerk. 
A. R. R. BUTLER, 
Plaintiff's Attorney. 
P. O. address, Milwaukee, Wis. 
The service of said summons appears by the endorsement of the 
marshal thereon as follows, viz. : 
Service. 


Served on the within-named The City of Watertown by deliver- 
ing a copy of the within summons to Henry Beiber, city clerk, and 
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also a copy thereof to Charles H. Gardner, city attorney, and also a 
copy thereof to Fred. Kusel, the last-elected chairman of the board 
. of street commissioners of said city, this 2d day of July, 1883, the 
office of mavor of said city being vacant and there being no 
7 president of the common council or presiding officer thereof 
in office. 
F. W. OAKLEY, Marshal, 
By W. S. MAIN, Deputy. 


Fees: 
a, sacnenaniicin aniaiiis $6 00 
SETI dcsiimirenes eteapensenes einieniannies 60 
i keane ee 2 40 


$9 00 


And afterwards, to wit, on the 24th day of July, A. D. 1883, came 
the said defendant, by its attorneys, Geo. W. Bird and Daniel Hall, 
and filed notice of appearance as follows, viz: 


Circuit Court of the United States. 


Exras W. Metcacr, Plaintiff, 
against 
‘Tue Crry or WatTEeRTOWN, Defendant. 


Please take notice that we are retained by and appear for the de- 
fendant, The City of Watertown, in the above-entitled action, and we 
demand that a copy of the plaintiff’s complaint therein be served 
upon us at the office of Hall & Skinner, in the 4th ward of the city 
of Watertown, Jefferson Co., Wisconsin. 

Dated Watertown, Wis., July 14, 1883. 

Yours, &c., GEO. W. BIRD anp 
DANIEL HALL, 
Attorneys for Defendant. 
P. O. address: Watertown, Wis. 


To A. R. R. Butler, Esq., attorney for plaintiff. 


8 And thereafter, to wit, on the 9th day of August, 1883, came 
said plaintiff and filed his complaint as follows: 


Complaint. 
United States Circuit Court, Western District of Wisconsin. 


Exv1aB W. Mercacr, Plaintiff, 
against 
Tue City or Watertown, Defendant. 


The plaintiff above named, who is a citizen of the State of Ohio, 
by A. R. R. Butler, his attorney, complaining of the defendant, a 
municipal corporation duly chartered, organized, and existing within 
and under and by virtue of the laws of the State of Wisconsin, 
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alleges that at a stated term of the circuit court of the United States of 
America for the ninth cireuit and district of Wisconsin, begun and 
held, according to law, at the city of Milwaukee, on the second Mon- 
day (being the 9th day) of April, A. D. 1866—present and presiding, 
the Honorable Andrew G. Miller, judge—on the twenty-fourth dav 
of said term, to wit, on the 8th day of May, A. D. 1866, one Pitkin C. 
Wright, then plaintiff, recovered a judgment which was duly given by 
said last above-mentioned court against the defendant above named 

for ten thousand one hundred and fifty dollars and forty-six 
9. cents damages, together with the sum of fifty-seven dollars and 

forty cents costs and disbursements, amounting in all to the 
sum of ten thousand two hundred and seven dollars and eighty-six 
cents, in an action at law wherein the said Pitkin C. Wright was 
pl aintiff and the defendant herein was the defendant. 

That menage to wit, on or about the 24th day of April, 1872, 
the said Pitkin C. W right, for a valuable consideration, duly as- 
signed sebew Hy sixty-oneths (2%) of the whole of said judg- 
ment, so as aforesaid obtained against said defendant, to one Fanny 
Beach Ely; and thereafter, to wit, on or about the 24th day of Au- 
gust, 1872, the said Pitkin CW right, for a valuable consideration, 
duly assigned fifteen sixty-oneths (}%) of the said judgemnt to 
Samuel S. Beach; and thereafter, to wit, on or about the 8th day of 
August, 1873, the said Pitkin C. W right, for a valuable considera- 
tion, duly assigned the remaining portion of said judgm ent to the 

said Fanny B. Ely and the said Samuel S. Beach ; and that there- 
after, to wit, on or about the 30th day of August, 1873, the above- 
named Fanny B. Ely and Samuel S. Beach, then being the owners 
of the whole of said judgment, for a valu: ible consideration, duly 
assigned said judgment and the whole thereof to this plaintiff; that 
on or about the 8th day of September, 1873, the said assignments 
were duly filed in the office of the clerk of said court and record 
thereof made. 

That this plaintiff, Eliab W. Metcalf, is now the lawful owner of 
said judgment and of the whole thereof, and that no part thereof 

has been paid. 
10 That said judgment has not been appealed from, reversed, 
nor satisfied. 

Wherefore the plaintiff, Eliab W. Metcalf, demands judgment 
against the defendant for the sum of ten thousand two hundred and 
seven dollars and eighty-six cents, together with the interest thereon 
from the 8th day of May, 1866, together with the costs and disburse- 


ments of this action. 
A. R. R. BUTLER, 
Pl'if’s Attorney. 


STATE AND EAsTern District oF WISCONSIN, 88: 


Chas. ©. Dey, being first duly sworn, says that he is the agent of 
and acting attorney for the plaintiff in the above-entitled action in 
the absence of A. R. R. Butler, Esq., plaintiff’s attorney herein, who is 
now in Europe, and that he makes this affidavit of verification for 
and on behalf of said plaintiff herein for the reason that said plain- 
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tiff is a non-resident and is not within the State of Wisconsin, 


where deponent resides, and because all the material allegations of 


said complaint are within the personal knowledge of deponent, as 
such agent of the plaintiff herein; that he has read the foregoing 
complaint and knows the contents thereof, and that he believes it 
to be true. Deponent further says that the sources of his informa- 
tion and the grounds of his belief are derived from a personal ex- 
amination and inspection of the judgment roll and all papers con- 
nected therewith, upon which said judgment this action is brought, 

and from an inspection and examination of the several as- 
11 signments of said judgment as set forth in said complaint ; 

all of which are matters of record and on file in the office of 
the clerk of the circuit court of the United States, at the city of 
Milwaukee, Wisconsin, and also from conversations and correspond- 
ence deponent has had with plaintiff regarding the matters and 
things therein set forth. | 

CHAS. C. DEY. 


Subscribed and sworn to before me this 6th day of August, A. D. 
1883. 
[SEAL. | E. E. CHAPIN, 
Notary Public, Milwaukee Co., Wis. 


Endorsed : Service of the within admitted by copy this 7th day 
of August, 1883. Daniel Hal!, Geo. W. Bird, att’ ys for deft. 


And afterwards, to wit, on the 20th day of August, 1883, came 
defendant and filed its answer as follows, viz: 


Answer. 
United States Circuit Court, Western District of Wisconsin. 
Erras W. Mercarr, Plaintiff, 
vs. 
THE City oF WaTerRTowN, Defendant. 

12 . Theanswer of The City of Watertown, the above-named 

defendant, to the plaintiff’s complaint in the above-entitled 
action, by Geo. W. Bird and Daniel Hall, its attorneys, respectfully 
shows unto this hon. court — 


First. That, answering said complaint and asa defense thereto 
and to the whole thereof, this the said defendant, denies that it has 


sufficient knowledge or information to form a belief as to whether 


Pitkin C. Wright, named in said complaint, on or about the 24th 
day of April, 1872, or at any other time, for a valuable considera- 
tion or otherwise, assigned twenty-five sixty-oneths (24) of the judg- 
ment described in said complaint to said Fanny Beset; Ely, or as to 
whether, on or about the 24th day of August, 1872, or at any other 

time, the said Pitkin C. Wright, for a valuable consideration or oth- 
erwise, assigned fifteen sixty-onetls (}$) of said judgment to said 
Samuel S. Beach, or as to whether, on or > about the Sth day of Au- 
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gust, 1873, or at any other time, the said Pitkin C. Wright, for a val- 
uable consideration or otherwise, assigned the remaining portion of 
said judgment to the said Fanny B. Ely and Samuel S. Beach, or as 
to whether thereafter, on or about the 8th day of September, 1873, 
or at any other time, the said Fanny B. Ely and Samuel S. Beach, 
for a valuable consideration or otherwise, assigned the said jadg- 
ment or any part thereof to the said plaintiff, or as to whether the 
said alleged assignments were or any or either of them was, on or 

about the 8th day of September, 1873, or at any other time, 
13 filed in the office of the clerk of the court wherein said judg- 

ment was recorded, or as to whether the said Fanny Beach 
Ely and Samuel 8. Beach ever were or either of them ever was the 
owner of thesaid judgment or any part thereof, or as to whether said 
plaintiff was or ever has been the owner of the said judgment or 
any part thereof, and said defendant denies that any record has ever 
been made of said alleged assignments or any or either of them in 
said last-mentioned court or elsewhere. 

Second. For a second and further defense to said action and to 
the whole cause of action stated in said complaint the said defend- 
ant further alleges that the said cause of action stated in said com- 
plaint did not acerue within ten years next before the commence- 
ment of this action and did not accrue within ten years next before 
the Ist day of November, 1878; that this action was not commenced 
within the ten years limited by law for the commeneement thereof 
after the same accrued, and that on and at the end of the 8th day 
of May, 1876, the said action became and was and ever since has 
been barred by the statute of limitations of the State of Wisconsin. 

Wherefore the defendant demands the judgment of the court 
dismissing said complaint and for its costs herein. 

DANIEL HALL, 
GEO. W. BIRD, 
Def’t’s Att’ ys. 


WeEsTERN District OF WISCONSIN, 88: 


14 Henry Bieber, being first daly sworn, doth depose and say that 
he has heard read the foregoing answer and knows the contents 
thereof, and that the same is true of his own knowledge, except as 
to those matters therein stated on his information and belief, and as 
to those matters he believes it to be true; deponent further says that 
the reason why this verification is not made by the defendant is that 
the defendant is a corporation, and that this defendant is an officer 
thereof, to wit, that he is the city clerk of said defendant city, and 
that his knowledge is derived from the laws of Wisconsin and docu- 
ments in his possession as such city clerk, and that the grounds of 
his belief are such laws and documents and information communi- 
cated to him by the officers and agents of the said corporation. 


HENRY BIEBER. 


Subscribed and sworn to before me this 18th day of August, 1883. 
C. B. SKINNER, 
U. 8. Court Commissioner for Western Dist. Wis. 
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And afterwards, to wit, on the 11th day of December, 1883, came 
said plaintiff, by his attorney, and filed his replication herein as 
follows: 


Replication. 
United States Circuit Court, Western District of Wisconsin. 


15 Ervras W. Metcacp, Plaintiff, 
vs. 


Tue City or WatTertTowN, Defendant. 


And now comes the above-named plaintiff, by A. R. R. Butler, 
his attorney, and, for reply to the second defense pleaded and set 
forth in the answer of the above-named defendant to the complaint 
of the plaintiff herein, respectfully shows to this honorable court: 

That, as plaintiff is informed .nd verily believes and upon infor- 
mation and belief alleges, the said defendant, The City of Water- 
town, and its officers, agents, citizens and residents of said city, did, 
in the year 1873, conspire together and with each other, and ever 
since have conspired together. and with each other, for the purpose 
and with the preconceived design and intent to defraud this plain- 
tiff as a judgment creditor of said city upon his judgment (sued on 
herein), which was duly rendered upon bonds issued by said city 
and other like judgment creditors of said city and other creditors 
of said city owning and holding bonds and coupons to such bonds, 
whether theretofore in judgment or otherwise, from obtaining service 
of process on said city. 

And plaintiff further shows that, as he is informed and verily be- 
lieves, in the year 1873 and every year thereafter a mayor of said 
city was elected as required by law, but that said mayor each year, 

with the intent and design as aforesaid, qualified as herein- 
16 after mentioned and immediately thereafter placed his resig- 

nation in the hands of the city clerk of said city, to be filed 
by him in case of emergency and to take effect accordingly. 

And plaintiff further alleges that, as he is informed and verily 
believes, each year since prior to the month of August, 1873, after 
the mayor and members of the common council of “said defendant 
city had been elected, they and each of them failed to qualify until 
they had assembled in a secret place with locked doors, unknown to 
the people at large and to this plaintiff, with persons on wateh to 
inform them of the approach of any person or persons, and then and 
there, if unmolested, the mayor and meinbers of the common council, 
qualified as required by law, transacted certain necessary business for 
said defendant city, and thereafter immediately filed with the city 
clerk of said city their respective resignations, to take effect imme- 
diately, and which resignations went immediately into effect. 

And plaintiff further alleges that since he became the sole and 
absolute owner of the judgment against said defendant sued on 
herein, to wit, the 50th day of August, 1873, he has consulted sev- 
eral attorneys for the purpose of collecting said judgment or renew- 
ing the same by an action against said defendant thereon within 
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ten years from the date of said judgment, and thereafter and to that 
end plaintiff personally endeavored to ascertain who was the mayor 

or acting mavor or chairman of the common council or chair- 
17 man of the board of street commissioners for the purpose of 

having process served on said city, but owing to said con- 
spiracy, as this plaintiff is informed and believes, there has been no 
mayor of said city since the said 30th day of August, 1873, except 
for a few hours at such secret and concealed meeting. 

And the common council of said city, with the said fraudulent 
intent and design, has failed each year to elect a chairman of said 
common council, and since said last-mentioned date there has been 
no person who was acting mayor and no chairman of the board of 
street commissioners, except as stated. 

Said plaintiff further alleges that, notwithstanding he has used 
due diligence and has consulted an attorney for the purpose of hav- 
ing process served on said city, he has been unable to have sum- 
mons duly served on said city by reason of the premises, and to 
prosecute an action upon his said judgment until the defendant, by 


its attorneys, appeared herein. 
A. R. R. BUTLER, 
Plaintiff's Attorney. 


STATE AND EastrerRN District or WISCONSIN, 88: 


A. R. R. Butler, being first duly sworn, says that he is the attor- 
ney for the plaintiff herein, and makes this verification for and on 
his behalf, and because the said plaintiff is not a resident of this 
State or now within said State; that he has heard read the above 
and foregoing reply and knows the contents thereof, and that he 

verily believes the same to be true: that the sourices of depo- 
18 nent’s information and the grounds of his belief consist of 
information acquired by him as the attorney of the plaintiff 
from citizens of said city of Watertown, from attorneys who repre- 
sented similar claims againstsaid city, and from creditors of said city. 


A. R. R. BUTLER. 


Subscribed and sworn to before me this 6th day of December, A. 
D. 1883. 
[SEAL.] _ J. E. FRIEND, 
Notary Public, Milwaukee County, Wisconsin. 


Endorsed: Service of within reply by copy thereof was made on 
us this 8th day of December, 1883, which copy we at once on said day 
returned to A. R. R. Butler, Esq., plaintiff’s attorney, on the ground 
thereon endorsed that said reply was improper and that the plain- 
tiff had no right to make or interpose the same in the within-enti- 
tled action. Geo. W. Bird & D. Hall, d’f’t’s att’ys. 


And thereafter, to wit, on the second day of December, A. D. 1884, 
came said defendants and filed notice of motion and affidavit to 
strike out reply of plaintiff, as follows: : 


2—3074 


10 ELIAB W. METCALF VS. THE CITY OF WATERTOWN. 


Affidavit and Notice of Motion to Strike out Reply. 


WesTERN District OF WISCONSIN, 88 : 


Circuit Court of the United States for the Western District of 
Wisconsin. 


19 Evias W. Mertcacr, Plaintiff, 
is, 


Tue Ciry or Watertown, Defendant. 


Daniel Hall, being duly aftirmed, deposes and says that he is one 
of the attorneys for the defendant in the above-entitled action ; that 
on the 8th day of December, 18585, the said plaintiff's attorney served 
on the defendant’s attorneys herein the reply to the defendant's an- 
swer now on file in said action, by sending them a copy thereof by 
mail; thaton the same day of such service this athant, as such 
attorney of said defendant, duly returned by mail to A. R. R. Butler, 
the plaintiff's attorney herein, the said copy of said reply, with the 
endorsement thereon, in the following words, to wit: 


To A. R. R. Butler, Esq., plff’s att’y: 

Please take notice that we return this copy — reply and decline 
to accept or retain the same, on the ground that said reply is im- 
proper and that the plaintiff has no right to make or interpose the 
same in the within-entitled action. 

Yours, &e., GEO. W. BIRD anp 
, D. HALL, 
Def’t’s Attys. 


That on said 8th day of December, 1883, this affiant, at the city 
of Watertown, in said district, where he then resided, deposited and 
left to be carried the said copy so endorsed, properly enclosed in a 

post-paid wrapper, in the post office there, and addressed to 
20 said A. R. R. Butler, at his proper post-office address at the 

city of Milwaukee, in the State of Wisconsin, without any 
direction to the postal officers for the return thereof, between which 
cities of Milwaukee and Watertown there is and then was regular 
communication by mail, and that none of said defendant’s attor- 
neys herein resided in the same place where said plaintiff’s attor- 
ney herein then resided, and that since said 8th day of December, 
1883, as this affiant is informed and believes, the said reply has been 
and now is filed with the clerk of said court in said action. 


DANIEL HALL. 


Subscribed and affirmed to before me this 21st day of November, 
A. D. 1884. 
| C. B. SKINNER, 
U.S. Court Commissioner for Western Dist. of Wis. 
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Notice. 


Circuit Court of the United States for the Western District of 
Wisconsin. 


Exv1asp W. Mercatr, Plaintiff, 
vs. 
Tue Ciry or Watertown, Defendant. 


To A. R. R. Butler, Esq., plaintiff's attorney : 
Sir: Please to take notice that upon the attached affidavit and 
upon the complaint, answer, and reply served and filed herein we 
shall apply to said court, at the United States court-room, at 
2] the city of Madison, Dane county, Wisconsin, on the 2d day 
of December, A. D. 1884, at the opening of court on that 
day, or as soon thereafter as counsel can be heard, to strike out and 
off from the files of this court the plaintiff's said reply to the de- 
fendant’s answer herein for the reason that said reply is not author- 
ized by law, inasmuch as the said answer does not contain a counter- 
claim, and for the further reason that the said reply is frivolous. 
Dated November 21st, 1884. 
Yours, Xe, GEO. W. BIRD anb 
D. HALL, 
Def’t’s Attys. 


Endorsed: Due personal service of defeudant’s notice of this date 
of its motion to strike out plaintiff’s reply to the defendant’s ani- 
swer herein, with affidavit of D. Hall thereto annexed, admitted 
this 22d day of November, 1884. A. R. R. Butler, pl'ff’s att’y. 


And afterwards, on the 2d day of December, 1884, came said par- 
ties and filed their stipulation waiving trial by jury, as follows: 


Circuit Court of the United States, Western District of Wisconsin. 


EvrAB W. Metcacr, Plaintiff, - 
vs. 
Tue Crry or Watertown, Defendant. 


22 Now come the parties above named, by their counsel, and 
hereby stipulate and agree that the issues of fact in said cause 
may be tried by the court without the intervention of a jury, which 
is hereby waived. 
Dated December 2d, 1884. } 
A. R. R. BUTLER, 
Attorney for PU ff. 
GEO. W. BIRD, 
DANIEL HALL, 
Attorneys for J)’ f't. 


And on the same day, to wit, the 2d day of December, A. D. 1884, 
in the record of proceedings aforesaid appears the following order, 
to wit: 


12 ELIAB W. METCALF VS. THE CITY OF WATERTOWN. 


Order Striking out Replication. 
Circuit Court of the United States, Western District of Wisconsin. 


Ev1as W. Mercacr, Plaintiff, 
v8. 
Tue City or WATERTOWN, Defendant. 


This cause coming on to be tried, and the defendant having called 
up the motion to strike from the files the plaintiff’s replication to 
defendant’s answer— ! 

It is ordered, upon stipulation now here made in open court, that 
said replication be, and the same is, stricken from the files of this 

court, and that plaintiff have leave to withdraw the same. 
23 And the trial is concluded herein and and this cause taken 
under advisement. 


And thereafter in said record of proceedings in said entitled cause 
appears the following entry, to wit: 


Decision. 


EviaB W. Mercarr, Plaintiff, 
v8. 
Tue City oF WatertTOWN, Defendant. 


JANUARY 171H, 1885. 
On consideration the court finds for the defendant on the plea of 
the statute of limitations. Let the proper findings be prepared ac- 
cordingly and judgment go thereon for the defendant. 
And comes the plaintiff and moves the court for a new trial. 


And thereafter, to wit, on the 21st day of April, A. D. 1885, before 
the Hon. Walter Q. Gresham and Hon. Ramanzo Bunn, judges, in 
the record of proceedings aforesaid appears the following’ order, to 
wit: 

Evias W. Mercacr, Plaintiff, 
vs. 
THE City oF WATERTOWN, Defendant. 


The motion for a new trial coming on to be heard and having 

been argued by counsel, and the court being now sufficiently 

24 advised doth order that the motion for a new trial herein be, 
and the same is hereby, overruled. 


And on the same day, to wit, said 21st day of April, A. D. 1885, 
the following findings were made and filed, to wit: 
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Findings. 
United States Circuit Court, Western District of Wisconsin. 


Evias W. Mercatr, Plaintiff, 
v8. 
THe Crry or Watertown, Defendant. 


A jury having been duly waived herein by written stipulation 
signed by counsel of both parties, duly filed, and this action having 
been duly brought to trial before this court without a jury, at the 
December term thereof for the year 1884, upon the issues joined by 
the complaint and answer herein the following findings of fact and 
conclusions of law are hereby made and filed herein by the court 
and the judge thereof, to wit: 


Findings of Fact. 


1. That at a stated term of the circuit court of the United States 
of America for the ninth circuit and district of Wisconsin, begun 
and held at the city of Milwaukee on the second Monday (being the 
9th day) of April, 1866, one Pitkin C. Wright, then plaintiff, recovered 

a judgment which was duly given by said last above-men- 
25 tioned court against the defendant above named upon the 

8th day of May, 1866, for the sum of ten thousand one hun- 
dred and fifty dollars and forty-six cents damages, together with the 
sum of fiftv-seven dollars and forty cents costs and disbursements, 
amounting in all to the sum of ten thousand two hundred and seven 
dollars and eighty-six cents, in an action at law wherein thesaid Pit- 
kin C. Wright was plaintiff and the defendant herein was defendant. 

2. That on or about the 24th day of April, 1872, the said Pitkin 
C. Wright, for a valuable consideration, duly assigned twenty-five 
sixty-firsts (24) of the whole of said judgment to one Fanny B. Ely. 

3. That on or about the 24th day of August, 1872, the said Pitkin 
C. Wright, for a valuable consideration, duly assigned fifteen sixty- 
firsts (14) of the said judgment to Samuel S. Beach. 

4. That on or about the 8th day of August, 1873, the said Pitkin 
©. Wright, for a valuable consideration, duly assigned the remainder 
of said judgment to the said Fanny B. Ely and Samuel 8. Beach. 

5. That on or about the 30th day of August, 1873, the said Fanny 
B. Ely and the said Samuel 8. Beach, being then the owners of the 
whole of said judgment, for a valuable consideration assigned the 
whole of said judgment to Eliab W. Metcalf, the plaintiff in this 
action. 

6. That all of said assignments were duly filed and recorded 


26 in the office of the clerk of the said United States circuit 
court for the district of Wisconsin, in the city of Milwaukee, 
on or about the 8th day of September, 1873. . 


7. That the said plaintiff, Eliab W. Metcalf, is now and was at 
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the time of the commencement of this action the owner of said 
judgment and of the whole thereof. 

8. That the said judgment has not been appealed from, reversed, 
or satisfied, and that no part thereof has been paid. 

9. That the precipe in this action was filed with the clerk of thts 
court and the summons issued herein on the 29th day of June, 
1883, and not before, and said summons was that day and not before 
placed in the hands of the marshal for service. 

10. That a copy of the summons herein was delivered to Henry 
Bieber, and also a copy thereof to Charles H. Gardner, city attorney, 
and also a copy thereof to Fred. Kusel, the last elected chairman of 
the board of street commissioners of said defendant city, on the 2d 
day of July, 1883, and not before. 

11. That on the 23d day of July, 1883, and not before, the said 
defendant appeared in this action, by its attorneys, George W. Bird 
and Daniel Hall, by that day serving on the plaintiff’s attorney a 
notice of retainer and appearance herein signed by said George W. 

Bird and Daniel Hall, attorneys for said defendant. 
27 12. That this action was not commenced at any time before 
the 29th day of June, 1883, the said date of the filing of the 
precipe herein, and that the process by which this action was begun 
was not issued before said date. 

15. That this action was not commenced within ten years from 
the time when the cause of action herein accrued. 

14. That the cause of action set out in the complaint herein did 
not accrue within ten years next before the commencement of this 
action. 

15. That this action was commenced within twenty years from 
the time when the cause of action accrued, but was not commenced 
within ten vears from the time when the same accrued. 


Conclusions of Law. 


1. That the cause of action set out in the complaint herein did 
not accrue within ten years next before the conmencement of this 
action. 

2. That this action is and at the time of its commencement was 
barred by the statute of limitations. 

3. That the defendant is entitled to judgment herein that the 
plaintiff take nothing by his action, and that the defendant go 
thereof without day, and that the defendant have and recover his 

costs of this action, to be taxed. 
28 Dated at Madison, Wis., April 21st, 1885. 
By the court: 
ROMANZO BUNN, 
District Judge. 


And on said 21st day of April, 1885, came the plaintiff and filed 
his exceptions to conclusions of law as follows: 
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Exceptions to Conclusions of Law. 
United States Cireuit Court, Western District of Wisconsin. 
Ev1aB W. Mercatr, Plaintiff, 


rs. 
THe Criry or WateRtTOWN, Defendant. 


Now comes the plaintiff above named, by his attorneys, and spe- 
cifically excepts to each of the following conclusions of law found by 
said court in the above-entitled action—that is to say: 

Plaintiff excepts to the second of said conclusions of law, which is 
as follows: “That this action is and at the time of its commence- 
ment was barred by the statute of limitations.” 

Plaintiff excepts to the third of said conclusions of law, which is 
us follows: “ That the defendant is entitled to judgment herein that 
the plaintiff take nothing by his action, and that the defendant go 
thereof without day, and that the defendant have and recover of the 
plaintiff his costs of this action, to be taxed.” 

A. R. R. BUTLER anp 
C. E. MONROE, 
29 Plaintiff’s Attorneys. 


And on the 22d day of April, A. D. 1885, the following pro- 
ceedings were had, to wit: 


Judgment. 
United States Circuit Court, Western District of Wisconsin. 


Evrasp W. Mercacr, Plaintiff, 
Us, 
Tue Ciry or Watertown, Defendant. 


The pracipe herein having been filed and the summons herein 
having been issued and placed in the hands of the marshal for 
service on the 29th day of June, 1883, and copies of said summions 
having been delivered, one to Henry Bieber, city clerk, and one to 
Charles H. Gardner, city attorney, and one to Fred. Kusel, the last- 
elected chairman of the board of street commissioners of said city, 
on the 2d day of July, 1883, and the defendant having duly ap- 
peared herein on the 23d day of July, 1883, and demanded a copy 
of the complaint herein, and the said complaint having been duly 
served on the defendant’s attorneys on the 7th day of August, 1883, 
and the defendant’s answer to said complaint having been duly 
served on the plaintiff’s attorney on the 18th day of August, 1883, 
and plaintiff’s replication to said answer having been served on de-' 
fendant’s attorneys on the 8th day of December, 1883, and the said 

replication having been duly returned to the plaintiff’s at- 
30 torney by the defendant’s attorneys on the 8th day of Decem- 
ber, 1883, and the said replication having been duly stricken 
from the files of this court upon motion of the defendant and stip- 
ulation of parties made in open court on the 2d day of December, 
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1884, and a jury having been duly waived by a written stipulation 
of the parties duly made and filed herein, and this action having 
been brought to trial upon the issues joined by said complaint and 
answer at the December term of this court for the year 1584, to wit, 
on the 2d day of December, 1884, before the court without a jury, 
Justice Bunn, district judge, presiding, and the case having been 
taken under advisement, and the court having announced its decis- 
ion on the 17th day of January, 1885, finding in favor of the de- 
fendant on its plea of the bar of the statute of limitations, and the 
clerk of this court having entered such decision on page 11, Law 
Docket B, incorrectly, as foilows: “On consideration it is ordered 
that plaintiff's demurrer to defendant’s answer be overruled, and 
judgment goes for defendant,” and a stay of proceedings and motion 
for a new trial and reargument before the full bench having been 
entered herein on the 26th day of January, 1885, and notice of mo- 
tion for a new trial and leave to amend the said complaint having 
been served by plaintiff’s attorney on defendant’s attorneys on 
the 10th day of April, 1885, and the said several motions hav- 
ing been duly heard and argued before this court at the De- 
cember term thereof for the year 1884, to wit, on the 2lst 

day of April, A. D. 1885, Justices Gresham and Bunn 
31 presiding, and the same having been then duly denied, and the 

said entry of the clerk, on page 11, Law Docket B, having 
been, by order of the court, duly corrected on said 2lst day of 
April, 1885, so as to read: “On consideration the court finds for 
defendant on its plea of the statute of limitations. Let the proper 
findings be prepared accordingly and judgment go thereon for the 
defendant ;” and the court having duly made and filed its written 
findings of fact and conclusions of law on the 2lst day of April, 
1885, wherein it is found, among other things, as conclusions of law 
that the cause of action set out in the complaint herein did not ac- 
crue within ten years before the commencement of this action, and 
that this action is and at the time of its commencement was barred 
by the statute of limitations, and that the defendant is entitled to 
judgment herein that the plaintiff take nothing by his action, and 
that the defendant go thereof without day, and that it have and re- 
cover of the plaintiff the costs of this action to be taxed : 

Now, therefore, on nrotion of George W. Bird and Daniel Hall, 
attorneys for the said defendant, it is hereby ordered and adjudged 
that the plaintiff take nothing by his action, and that the defendant 
go thereof without day, and that the defendant, The City of Water- 
town, have and recover of the plaintiff, Eliab W. Metcalf, the sum 
of eighteen dollars and fifty cents, the costs and disbursements of 
this action. 

Dated April 22d, A. D. 1885. 

By the court: | 
32 F. M. STEWART, Clerk. 


And afterwards, to wit, on the 28th day of May, 1885, came plain- 
tiff and filed the following consent to substitution of attorneys 


herein : 
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Substitution of Attorney. 


Circuit Court of the United States for the Western District of Wis- 
consin. 
Ev1aB W. Merca.r, P'’ff, 
v8. 
THe Ciry or Watertown, D’f’t. 

| hereby consent to the withdrawal from said cause of A. R. R. 
Butler, Esq., plaintiff’s attorney of record therein, and consent that 
Charles E. Monroe, Esq., of Milwaukee, Wis., shall be substituted 
in his place as attorney. 


Dated May 26, 1885. 
bk. W. METCALF. 


With the consent and under the direction of the plaintiff afore- 
said I hereby withdraw from said cause and consent that Charles 
E. Monroe, Esq., of Milwaukee, Wis., be substituted in my place as 
attorney of record for said plaintiff in said cause. 


Dated M: ay 26, 1885. 
A. R. R. BUTLER. 


33 Whereupon the following order was made and entered in 
suid cause, to wit: 
Order of Substitution. 
knrABp W. Mercacr, Plaintiff, 
vs, 
Tue Crry or Watertown, Defendant. 
May 28, 1885. 

On reading and filing the consent in writing signed by Eliab W. 
Metealf, plaintiff, and consent in writing signed by A. R. R. Bugler, 
plaintiff’s attorney of record— 

Ordered that Charles E. Monroe, of Milwaukee, be substituted in 
his place and stead. 


And on the 27th day of August, A. D. 1885, came said plaintiff, 
by his attorney, and filed security on writ of error, to wit: 


Security on Writ of Error. 


Know all men by these presents that we, Eliab W. Metcalf, of 
Elyria, Ohio,and Frederick N. Finney, of Milwaukee, Wisconsin, 
are held and firmly bound unto the city of Watertown, of the State 
of Wisconsin, in the full and just sum of five hundred dollars, to 
be paid to the said city of Watertown, its certain attorneys or as- 
signs; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and severally, 
firmly by these presents. 
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Sealed with our seals and dated the seventh day of August, in the 
year of our Lord one thousand eight hundred and eighty-five. 
34 Whereas lately at a session of the circuit court of the 
United States for the western district of Wisconsin, begun 
and held at Madison, in said district, on the 2d day of December, A. D. 
1884, a final judgment was rendered against the said Eliab W. 
Metcalf in a suit depending in said court between the said Eliab W. 
Metcalf, plaintiff, and the said City of Watertown, defendant; and 
the said Eliab W. Meicalf having obtained a writ of error and filed 
a copy thereof in the clerk’s office of the said court to reverse the 
said judgment in the aforesaid suit, and a citation directed to the 
said city of Watertown citing and admonishing it to be and appear 
at a Supreme Court of the Urited States to be holden at Washing- 
ton the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Eliab W. Metcalf shall prosecute said writ of error to effect and an- 
swer all costs if he fail to make his plea good, then the above obliga- 
tion to be void; else to remain in full force and virtue. 

ELIAB W. METCALF. [seat. 
lV. N. FINNEY. sy 


Sealed and delivered in presence of— 
GEORGE B. BRIGHT, 
M. M. METCALF, 
Witnesses to signature of E. W. Metealf. 
J. R. JACOBS, 
C. E. MONROE, 
Witnesses to signature of F. N. Finney. 
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The above bond is hereby approved. 
R. BUNN, 
District Judge. 


And thereafter, and on the 31st day of August, 1885, came 
30 plaintiff, by his attorney, and filed original citation on writ 
of error as follows, viz.: 


The United States of America to The City of Watertown, Greeting: 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
western district of Wisconsin, wherein Eliab W. Metcalf is plaintiff 
in error and you are defendant in error, to show cause, if any 
there be, why judgment rendered against the said plaintiff in error 
as in the said writ of error mentioned should not be corrected and 
why speedy justice should not be done to the parties in that behalf. 
Witness the Honorable R. Bunn, judge of the district court of the 
United States for western dist. of Wis., this 27th day of August, in 
the year of our Lord one thousand eight hundred and eighty-five. 
R. BUNN, 
District Judge. 
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36 On this — day of , in the year of our Lord one thou- 

sand eight hundred and eighty-—, personally appeared 
before me, the subscriber, —— , and makes oath that he 
delivered a true copy of the within citation to 


Sworn toand subscribed the — ——, A. D. 188-. 


Due and personal service of the within citation upon us by delivery 
to us of a copy thereof this 29th day of August, 1885, is hereby ad- 
mitted. 

GEO. W. BIRD, 
DANIEL HALL, 
Att’'ys of Record for The City of Watertown, Defendant in Error. 


[Endorsed :] Eliab W. Metcalf vs. The City of Watertown. Cita- 
tion in error. Filed August 31, 1885. 
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37 Endorsed : 


Due and personal service of the within citation upon us by de- 
livery to us of a copy thereof this 29th day of August, 1885, is 
hereby admitted. 

GEORGE W. BIRD, 
38 DANIEL HALL, 
Att’ys of Record for the City of Watertown, Defendant in Error. 


Certificate to Transcript. 


UNITED STATES OF AMERICA, 
Western District of Wisconsin, 


I, F. M. Stewart, clerk of the circuit court of the United States for 
the western district of Wisconsin, do hereby certify that | have eom- 
pared the above and foregoing with the original record and pro- 
ceedings now remaining of record and on file in my office in the 
above-entitled cause, and that it isa correct transcript therefrom, 
and also a true copy of the security on writ of error and original 
citation on writ of error. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said circuit court, at my office, in the city of Madi- 
son, in said district, this tenth day of September, in the year of our 
Lord one thousand eight hundred and eighty-five, and of our Inde- 
pendence the one hundred and 10th. 


[Seal U.S. Cireuit Court, Western Dist. of Wisconsin. ] 


F. M. STEWART, Clerk. 


And came the plaintiff, by his attorney, and filed assignment of 
errors as follows: 
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Assignment of Errors. 
39 In the Supreme Court of the United States. 


Errasp W. Mercacr, Plaintiff in Error, 
v8. 
Tue Crry or Watertown, Defendant in Error. 


Afterwards, to wit, on the 12th day of October, A. D. 1885, before 
the justices of the Supreme Court of the United States, at the Su- 
preme Court room in the city of Washington, comes the said Eliab 
W. Metealf, by Charles E. Monroe. his attorney ‘,and says that in the 
record and proceedings aforesaid and also in the giving of the judg- 
ment aforesaid there is manifest error in this, to wit, that the within 
finding of facts by the circuit court does not support the said judg- 
ment entered thereon. There is also error in this, to wit, that the 
answer aforesaid and the matters therein contained are not sufficient 
in law to bar or preclude the said Eliab W. Metcalf from having 
and maintaining his aforesaid action thereof against the satd City of 
Watertown. There is also error in this, to wit, that by the record 
aforesaid it appears that the judgment aforesaid, in form aforesaid 
given, was given for the said City of Watertown against the said 
Eliab W. Metcalf, whereas by the law of the land the said judgment 
ought to have been given for the said Eliab W. Metcalf against the 
said City of Watertown. 

And the said Eliab W. Metcalf prays that the judgment aforesaid 
for the errors aforesaid and other errors in the record and proceed- 
ings aforesaid may be reversed, annulled, and altogether held for 
nothing, and that he may be restored to all things which he hath 
lost by occasion of the said judgment. 

CHARLES E. MONROE, 
Attorney for Plaintiff in Error. 


Endorsed on cover: W. Wisconsin C.C. U.S. No. 357. Eliab 
W. Metcalf, plaintiff in error, vs. The City of Watervown. Filed 
October 9, 1885. 


Amended Assignment of Errors. 
In the Supreme Court of the United States. 


Exvias W. Metcacr, Plaintiff in Error, 
vs. 
Tae City or WATERTOWN, Defendant in Error. 


And now comes Eliab W. Metcalf, the plaintiff in error above 
named, by Charles E. Monroe, his attorney, and files this his amended 
assignment of errors, and says that in the record and proceedings 
uforesaid, and also in the giving of the judgment aforesaid, there is 
manifest error, in this, to wit: that the second defence or plea to said 
action set forth in the answer aforesaid of the said City of Water- 
town and the matters therein contained are not sufficient in law to 
bar or preclude the said Eliab W. Metealf from having and main- 
taining his aforesaid action thereof against the said City of Water- 
town, nor sufficient to sustain said judgment. 

There is also error, in this, to wit: that the said general finding of 
the said cireuit court for the western district of Wisconsin for the 
suid City of Watertown upon its said second defence or plea, or, as is 
stated in said finding, “on the plea of the statute of limitations,” is 
not sufficient in law to bar or preclude the said Eliab W. Metcalf 
from having and maintaining his said action against said City of 
Watertown, nor sufficient to sustain said judgment. 

There is also error, in this, to wit: that the said special findings of 
fact of the said cireuit court and the matters therein contained are 
not sufficient in law to bar or preclude him, the said Eliab W. Met- 
calf, from having and maintaining his aforesaid action thereof 
against the said City of Watertown, nor sufficient to sustain the 
said judgment, 

There is also error, in this, to wit: that by the record aforesaid it 
appears that the judgment aforesaid, in form aforesaid given, was 
given for the said City of Watertown against the said Eliab WsMet- 
calf, whereas by the law of the land the said judgment ought to 
have been given for the said Eliab W. Metcalf. 

And the said Eliab W. Metcalf pravs that the judgment aforesaid, 
for the errors aforesaid and other errors in the record and proceed- 
ings aforesaid, may be reversed, annulled, and altogether held for 
nothing, and that he may be restored to all things which he hath 
lost by occasion of the said judgment. 

CHARLES E. MONROE, 


Attorney for Plaintiff in Error. 


[ Endorsed :] Supreme Court of the United States. October term, 
1887. No. 357. Eliab W. Metcalf, pl’ff in error, vs. The City of 
Watertown, def’t in error. Amended assignment of errors. C. E. 
Monroe, att’y for pl’ff in error. (Stamped :) Office Supreme Court 
U.S. Filed Nov. 26,1887. James H. McKenney, clerk. 
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Supreme Court of the United States. 


OCTOBER TERM, 1888. 


No. 90, 


ELIAB W. METCALF, PLAINTIFF IN ERROR, 
US. 


THE CITY OF WATERTOWN. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF WISCONSIN, 


Brief for Plaintiff in Error. 


CHARLES Kk. MONROE, 


Attorney for Plaintiff in Error. 


kniAB W. METCALF, 
Plaintiff in Error. 
Vs. 
Tue City or WATERTOWN, 
Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 


On the eighth day of May, 1866, a judgment was obtained 
by one Pitkin C. Wright, in the Circuit Court of the United 
States for the then District of Wisconsin, against the City 
of Watertown, in the State of Wisconsin, for the sum of 
$10,207.86. This judgment, by a series of assignments, 
afterwards became the property of Eliab W. Metcalf, the 
plaintiff in error, a citizen of Ohio. The present action is 
upon that judgment and was commenced in June, 1883, in 
the Circuit Court of the United States for the present Western 
District of Wisconsin, in which the City of Watertown is 
now situated. All these facts are duly set forth in the com- 
plaint. The answer filed by the defendant in error denied 
that plaintiff owns the judgment sued on, but admitted all 
the other allegations of the complaint; and for a second 
and further defense, alleged that the action was barred by 
the state statute of limitations, because it was not com- 
menced within ten years after the rendition of the judg- 
ment sued on. A replication was filed, setting up matters 


, 


in avoidance of the plea of the statute of limitations, but 
was afterwards withdrawn from the files. A jury trial was 
waived by written stipulation of the parties, duly filed, and 
the cause was tried by the court, without the intervention 
ofa jury, at the December term, 1884. After due con- 
sideration, on the seventeenth day of January, 1885, the 
Court announced its decision in favor of the defendant, on 
its plea of the statute of limitations. Special findings were 
then filed by the Court, in which all the issues of fact raised 
by the pleadings were decided in the plaintiff's favor; but 
upon these findings judgment was ordered to be entered in 
favor of the defendant on the ground that the action was 
barred by the statute of limitations, because not commenced 
within ten years after the cause of action accrued. Judg- 
ment was entered accordingly for the defendant on the 
twenty-second day of April, 1885. From the judgment so 
entered the plaintiff has taken out this writ of error. 

That part of the answer in which the bar of the statute of 
limitations was pleaded as a defense to the action, was in 
the following words: 

“ For a second and further defense to said action, and to 
the whole cause of action stated in said complaint, the said 
defendant further alleges that the said cause of action 
stated in said complaint did not accrue within ten years 
next before the commencement of this action, and did not 
accrue within ten years next before the first day of Novem- 
ber, 1878 ; that this action was not commenced within the 
ten years limited by law for the commencement thereof 
after the same accrued, and that on and at the end of the 
eighth day of May, 1876, the said action became and was 
and ever since has been barred by the statute of limitations 
of the State of Wisconsin.” 

The findings of the Circuit Court, or such parts thereof 
as are important to an understanding of the questions in- 
volved, are as follows: 

1. That at a stated term of the Circuit Court of the 
United States of America for the Ninth Circuit and District 
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of Wisconsin, begun and held at the City of Milwaukee on 
the second Monday, being the ninth day, of April, A. D. 
1866, one Pitkin C. Wright, then plaintiff, recovered a 
judgment which was duly given by said last above men- 
tioned Court, against the defendant aboye named, [the City 
of Watertown,] upon the eighth day of May, 1866, for the 
sum of $10,150.46, damages, together with the sum of 
$57.40, costs and disbursements, amounting in all to the 
sum of $10,207.86, in an action at law wherein the said 
Pitkin C. Wright was plaintiff and the defendant herein was 
defendant. 

Findings two to six, inclusive, simply trace the series of 
transfers by which the plaintiff in error became the owner 
of this judgment. 

7. That the said plaintiff, Eliab W. Metcalf, is now and 
was at the commencement of this action, the owner of said 
judgment and the whole thereof. 

8. That the said judgment has not been appealed from, 
reversed, or satisfied, and that no part thereof has been 
paid, 

Findings 9, 10 and 11, recount the various steps from the 
issue of summons to the appearance of defendant by its 
attorneys. 7 

2. That this action was not commenced at any time 
before the twenty-ninth day of June, 1883, the said date of 
the filing of the praecipe herein, and that the process by 
which this action was begun was not issued before said 
date. 

13. That this action was not commenced within ten 


years from the time when the cause of action herein accrued. 


14. That the cause of action set out in the complaint 
herein did not accrue within ten years before the com- 
mencement of this action. 

15. That this action was commenced within twenty 
years from the time when the cause of action accrued. 

With these special findings of facts, there were filed the 
following conclusions of law : 
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i. That the cause of action set out in the complaint 
herein did not accrue within ten years next before the com- 
mencement ot this action. 

2. That this action is and at the time of its commence- 
ment was barred by the statute of limitations. 

3. That the defendant is entitled to judgment herein 
that the plaintiff take nothing by his action and that the 
defendant go thereof without day, and that the defendant 
have and recover of the plaintiff his costs of this action to 
be taxed. 


To the second and third of these conclusions of law the 
plaintiff filed written exceptions, a proceeding which, how- 
ever, does not seem to be required in the federal courts. 


ASSIGNMENT OF ERRORS. 
Upon this record the following errors are assigned. 
1. That the second defense contained in the defendant's 
answer, setting up the statute of limitations, and the mat- 


ters therein contained, are not sufficient in law to bar the 
action, nor to sustain a judgment in favor of the defendant. 


2. Thatthe general finding of the Circuit Court in its 
decision announced on the seventeenth day of January, 
1885, wherein the court found for the defendant “ On the 
plea of the statute of limitations,” is not sufficient in law to 
bar the action, nor to sustain a judgment in favor of the 
defendant. 

3. That the special findings filed by the Circuit Court 
and the matters therein contained are not sufficient to bar 
the action, nor to sustain a judgment in favor of the de- 
fendant. 

4. That judgment was given for the City of Watertown, 
the defendent in error, when it ought to have been given 
for Eliab W. Metcalf, the plaintiff in. error. 
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5 
THE ARGUMENT. 

There has never been in this case any real controversy 
over the facts. The only questions involved are questions 
of law. The validity of the claim sued on is not denied. 
The defense is that it is barred by the State statute of limita- 
tions. The defendant contends that as the action was not 
brought within ten years after the recovery of the judg- 
ment, it was brought too late. The plaintiff, on the other 
hand, insists that he had twenty years in which to sue, and 
that as he brought his action within that time, he is entitled 
to a judgment in his favor. 

The provisions of the Wisconsin statute of limitations 
upon this subject are found in sections 14, 15 and 16 of 
chapter 138 of the Revised Statutes of 1858, which read as 
follows : 
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Section 14. The periods prescribed 

? for the commencement of actions, other 
than for the recovery of real property, shall be as follows : 

Section 15. Within twenty years : 

i. An action upon a judgment or decree of any court 
of record of this State 

2. An action upon a sealed instrument, when the 
cause of action accrues within this state. 

Section 16. Within ten years: 

1. An action upon a judgment or decree cf any court of 
record of any state or territory within the United States, or 
of any court of the United States. 

2. An action upona sealed instrument when the cause 
of action accrued without this state. 

Three questions arise under this statute : 

Does the Wisconsin statute, properly interpreted, make 
any distinction between the judgments of the Federal 
courts and those of the State courts of the State of Wis- 
consin in this matter of the limitation of actions ? 

If so, is such a discrimination of any validity whatever, 
even in the courts created by the State ? 
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If valid as to actions brought in the State courts does the 


law apply in cases of actions brought in the Federal courts 
of the State to enforce their own judgments ? 


A. 

Does the Wisconsin statute, properly interpreted, 
make any discrimination between the judgments of the 
Federal courts and the State courts of the State of Wis- 
consin ? 

The plaintiff in error believes that the Circuit Court in 
and for the former District of Wisconsin, and the Circuit 
Courts in and for the present Eastern and Western Dis- 
tricts of Wisconsin, are both courts of record and courts of 
the State of Wisconsin, and that for this reason the present 
action is governed by section 15, just quoted, which allows 
twenty years for bringing ‘an action upon a judgment of 
any court of record of this State.” This interpretation gives 
the words of this section their grammatical, natural and 
obvious meaning. 

The Federal Circuit Courts of Wisconsin are courts “ of 
this State:” 

1. Because they are 2% the State. 

2. Because their principal duty is to enforce the laws of 
the State and to determine the rights and liabilities of 
parties under those laws. In performing this duty they are 
bound by the acts of the legislature and by the decisions of 
the courts established by the State, in cases. where they ap- 
ply. It is only as courts of the State, in common with all 
other courts of the State, that they are controlled by this 
limitation law. 

Green vs. Lessee of Neal, 6 Pet. 291, 297; 
Burgess vs. Seligman, 107 U. S., 20, 34. 


3. Their jurisdiction extends to and is bounded by the 
limits of the State. Their process, in ordinary cases, does 
not go beyond the State. Their judgments are liens 
in the State. Their jurors are the citizens of the State. 
They receive in evidence the records of the State courts 
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without other authentication than the seal of their clerk, 
and their own records are received in the same way in the 
State courts. They are always spoken of as domestic 
courts of the State and never as foreign in any sense. 

Claflin vs. Houseman, 93 U. S., 130, 137; 

Turnbull vs. Payson, 95 id. 418, 423; 

Mewster vs. Spalding, 6 McLean, 24; 


Barney vs. Patterson’s Lessees, 6 H. & J. 182. 


4. The same question has arisen under the laws of other 
states and it has always’been held that the Federal courts 
of those states are included in similar expressions. 

Ex Parte Schollenberger,96 U. S., 369: where the words 
were: “ Any Court of this Commonwealth,” 1. e., 
Pennsylvania. 

Simon vs. Mann, 33 Minn., 412; where the words were: 
“ A Court of record of this State,” i.e. Minnesota. 
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5. The Federal courts of Wisconsin had always been 
understood to be governed by the same rule as the State 
courts, up to the time when the decision in this case was 
announced. This was settled by the decision of Judges 
Drummond and Miller in 1870, in a case where the same 
statute was pleaded in bar of an action upon a judgment. 
A certified abstract of the case is on file in this court. It 
reads as follows: 

“Circuit Court of the United States for the District of 
Wisconsin. 

Presiding, the Honorable Thomas Drummond, Circuit 
Judge, and the Honorable Andrew G. Miller, District Judge. 

Merritt T. Cole vs. Henry A. Weil and another. 

This was an action of debt, commenced the thirty-first 
day of March, 1870, upon a judgment recovered on the 
second day of December, 1856, by Daniel C. Hyde, and 
another, against the same defendants in the then District 
Court of the United States for the District of Wisconsin, 
and afterwards assigned to this plaiutiff. 

To this action each of the defendants pleaded the statute 
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of limitations as follows: ‘ And says that the said plaintiff 


ought not to have and maintain his aforesaid action thereof, 
against him, because he says that the said action was not 
commenced within ten years next succeeding the recovery 
or rendition of the said judgment in the declaration in this 


action mentioned and declared upon. The plaintiff 


demurred to these pleas, and the matters contained in 
them, as not being sufficient in law to bar or preclude him 
from having or maintaining his said action. Then comes 
the tollowing entry in the record of the case: 

‘June 30, 1870. This day came the parties by their 
counsel, and the demurers of the plaintiff, to the several 
pleas of the defendant, being argued and submitted: On 
consideration thereof, it is ordered by the court that the 
said demurrers be and are hereby sustained and that the 
said defendants plead over by the first Monday of August, 
next, or their default will be entered.’ 

The defendants failing to plead over, judgment was after- 
wards taken against them by default. 


EASTERN Disrricr OF WiUsCONSIN: | ss 
I hereby certify the above statement to be correct. Wit- 
ness my hand, and the seal of said court at Muil- 
[sEAL.] waukee, this twenty-third day of December, 1887. 
EpwARD Kurtz, Clerk.” 


But counsel for the defendant in error, seek to elude the 
true intent of the statute by diverting attention from section 
15 to section 16, and claim that the latter section prescribes 
the limitation for this action, because it has in it the words 
‘any court of the United States.” It is argued that these 
words include the Federal courts of Wisconsin. So they 
do, taken by themselves. But this section also contains 
these words: “Any court of record of any state or territ- 
ory within the United States.” Taken by themselves these 
words include the State courts of Wisconsin. If we were 
to take this section by itself, it would include every court 
of record within the United States, State and Federal. Its 
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language is very nearly the same as that of section 41, 
chapter 127, of the Revised Statutes of 1849, cited hereafter, 
and that agaia a repetition of the Territorial Laws of 1839, 
which put all judgments, wherever rendered, on the same 
footing. Its terms include the State as well as the Federal 
courts of Wisconsin. Taken by itself, it lays down a uni- 
versal rule fixing the limitation upon all actions upon 
judgments of all courts of record, foreign and domestic. 
Yet clearly, that was not the intention of the legislature. 
Another rule had already been laid down in the fifteenth 
section for some of the very cases included by the 
comprehensive terms of the sixteenth. If we take the 
latter section literally, i. e., by itself, it contradicts the 
former, and under a statutory rule of construction, repeals 
the whole of it, for: 

“If conflicting provisions be found in different sections 
of the same chapter, the provisions of the section which is 
last in numerical order shall prevail, unless such construc- 
tion be inconsistent with the meaning of such chapter.” 

Revised Statutes of 1858, Chapter 191, Sec. 12. 


Such a construction is absurd. Statutes must be so con- 
strued as to make sense. The loose wording of the law 
must not prevent its having the effect which the legisla- 
ture intended) What had been provided for by the fifteenth 
section must be held to be excepted, by implication, from 
the sixteenth. We shall harmonize and give full effect to 
both sections by simply adding after the latter one the words : 
“except courts of record of this State ;” or, what is the 
same thing: “excepting the courts referred to in the pre- 
ceding section;” or, better still, by bringing up from the 
second subdivision of this section, as properly belonging 
to both subdivisions, the words: “When the cause of 
action accrued without this State.” 

“ Words and expressions inaccurately used will be given 
the sense intended where it appears upon the whole face of 
the act. Even in opposition to the strict letter, the clear 
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purpose of the legislature, as apparent on inspection of the 
statute itself, will be carried out.” 
Bishop on Statutory Crimes, Secs. 81 and 82. 


“All laws should receive a sensible construction. Gen- 
eral terms should be so limited in their application as not 
to lead to injustice, oppression or an absurd consequence. 
It will always therefore be presumed that the legislature 
intended exceptions to its language which would avoid 
results of this character. The reason of the law, in such 
cases, should prevail over its letter.” 

United States vs. Kirby, 7 Wall, 482,486; 
Atkins vs. Fiber Disint. Co., 18 Wall. 272, 301; 
Heydenfeldt vs. Daney G. &. 5S. M. Co., 93 U.S. 634. 


“The true rule for the construction of statutes is to look 
to the whole and every part of the statute and the apparent 
intention derived from the whole, to the subject matter, to 
the effect and consequences, and to the reason and spirit of 
the law ; and thus toascertain the true meaning of the legis- 
lature, though the meaning so ascertained may sometimes 
conflict with the literal sense of the words.” 

Harrington vs. Smith, 28 Wis. 43,59; and see also 
Nichols vs. Halliday, 27 Id. 406, 409; and 
Storm vs. Adams, 56 Id. 137, 143. 


We have so far examined only the first half of sections 
15 and 16. A reference to the second subdivision of each 
section will show that the intention of the legislature in 
these sections was not to discriminate between different 
courts in the State, or between any causes of action arising 
within the State, but to disciminate between causes of action 
arising within the State, and those arising without the State ; 
the place where the cause of action originated being the 
controlling consideration in both sections. If within the 
State, the intention of the legislature was to allow the action 
to be brought within twenty years, whether it be an action 
upon a judgment or a specialty ; if without the State, in 


either case, within ten years. We certainly cannot suppose 
that the legislature intended to place the judgments of the 
Circuit Courts of the United States, in the State, upon a plane 
of dignity inferior to deeds. 

Further confirmation of this view is to be found in acts 
relating to the subject of executions, passed in 1866 and 
1868, while these provisions of the Revised Statutes of 
1858 were stillin force. These laws, by their terms allowed 
execution to issue on all judgments of courts of record, 
under certain restrictions, for a period of twenty years after 
their rendition. 

The act of 1866, just mentioned, as amended by that of 
1868, reads as follows: 

“Upon any judgment which has heretofore been or may 
hereafter be rendered or docketed in any court of record 
in this State, execution may be issued at any time within five 
years after the rendition or docketing thereof, and afas ez- 
ccutions may be tssued thereon at any me thereafter. But in 
cases where no execution has been issued within said five 
years, execution shall only be issued upon leave granted by 
the court or a judge thereof, or a county judge, or court 
commissioner; and such leave shall not be granted by any 
such court or officer, unless it appear to his satisfaction, by 
the affidavit of the party, his agent or attorney, that the 
judgment, or some part thereof, remains unsatished and due ; 
provided, that no execution shall tssue, nor any action or pro- 
ceedings be had upon any such judgment after twenty years 

from the time of the rendition or docketing thereof.” 
Laws of Wisconsin, 1866, Ch. 14; same, 1868, Ch. 11. 


These provisions make no discrimination against judg- 
ments of the Federal courts; and, taken in connection with 
the provisions in force at the same time respecting the 
limitation of actions, must be considered as an authori- 
tative legislative declaration that judgments of both the 
State and Federal courts were intended to be put upon the 
same footing as respects the time during which they might 
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be enforced, whether by execution or action ; for why should 
judgments of the Federal courts be allowed to be enforced 
by execution after the time had run within which they could 
be enforced by action? That could not have been the in- 
tention of the legislature. The bearing of this statute was 
plainly overlooked in the case of Waterman, exec’x, vs. 
Waterloo, 69 Wis. 260, to which we shall presently have 
occasion to refer. 

It is also a singular fact that the law of Wisconsin under 
the Revised Statutes of 1858, if it be such a law as is claimed 
by the defendant in error, is the only law of the kind to be 
found in the entire history of the limitation laws, not only 
of the State of Wisconsin, but of all the states of the Union. 

The Wisconsin Revised Statutes of 1849 did not dis- 
criminate between the judgments of Federal and: State 
courts ; the Revised Statutes of 1878, now in force, do not. 
A careful examination of all the state and territorial laws 
contained in the appendices of Angell’s and Wood’s works 
on “ Limitations,” fails to find a single instance of such a. 
discrimination unless this is one. 

The provisions of the Wisconsin Revised Statutes of 
1849, as found in Chapter 127, Section 41, which was a 
repetition of the Territorial statutes of 1839, were as follows 

“Every judgment and decree in any court of record of 
the United States or of any state or territory of the United 
States, shall be presumed to be paid and satisfied at the ex- 
piration of twenty years after the judgment or decree was 
rendered.” 

The provisions of the Revised Statutes of 1878 are as 
follows : 

Sec. 4219. The following actions must be commenced 
within the periods respectively hereinafter prescribed after 
the cause of action has accrued : 

Section 4220. Within twenty years : 

1. An action upon a judgment or decree of any court of 
record of this State, or of the United States, sitting within 
this State. 
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2. An action upon a sealed instrument when the cause 
of action accrues within this State, except those mentioned 
in section 4222. 

Section 4221. Within ten years: 

1. An action upon a judgment or decree of any court of 
record of any other state or territory of the United States, 
or of any court of the United States sitting without this 
State. 

2. An action upon a sealed. instrument when the cause 
of action accrued without this State, except those mentioned 
in the next section. 


In our efforts to get at the meaning of the provisions of 
the Revised Statutes of 1858, we must remember that the 
rule is that, where the statutes of a state have been revised, 
the revision is to receive the same interpretation as had 
been given to the old law, except where a different intention 
is clearly manifested. 

Bishop on Statutory Crimes, Secs. 97 and 98; 

Mever vs. Car Co., 102 U.S., 1, 11; ° 

McDonald vs. Hovey, 110 id. 619, 629; 

U.S. vs. Ryder, ibid. 729, 739; 

Mundt vs. Sh. & Fond du Lac R. R. Co., 31 Wis. 451, 
450, 463. 


This rule has frequently been recognized in Wisconsin, 
where it has often been held that the provisions of the civil 
code of 1856, broken up and scattered. through the differ- 
ent chapters of the Revised Statutes of 1858, and sometimes 
appearing there in the most incongruous connections, were 
to have the same interpretation as before. 

State ex rel. Att'y. Gen. vs. Messmore, 14 Wis. 115, 
118; 
Smith vs. Smith, 19 id. 522. 


As to any inference drawn from the change of lan- 
cuage in the Revised Statutes of 1$78 affecting the interpre- 
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tation of the Revised Statutes of 1858, the rule is simply 
the reverse of the one just stated. The change of language 
is not to be taken as changing the law but as reenacting the 
old law in clearer language. 

“We should be in danger of doing injustice to the Re- 
vised Statutes, if we did not bear in mind in construing them 
that where a, new provision is substituted for an old one in 
somewhat different terms, a change of language does not 
always indicate an intent to change the rule.” 

Harwood vs. City of Lowell, 4 Cush. 310, 312; cited 
with approval in the case of 

Mundt vs. The S. & F. du L. R. R. Co., 31 Wis. 451, 
403; 

Mead vs. Bagnall, 15 id. 156, 160; 

Redmond vs. Gal. & South. Wis. R’y Co., 39 id. 426, 
431. 


There is another rule also, which has been recognized by 
the Supreme Court of Wisconsin, that in the construction 
of a statute it is proper to consider the laws of other states 
relating to the same subject and designed to promote the 
same end, where all have been derived from a common 
source originally and all have been constantly influenced 
by each other; as is the case with our statutes of limitations. 

Angell on Limitations, 14; : 
Harrington vs. Smith, 28 Wis. 43, 66. 


If after the foregoing examination of the letter of the law, 
there could still remain any room for doubt as to its true 
meaning, that doubt must be removed by a moment's con- 
sideration of the effect of the interpretation sought to be 
established by the defendant in error. 

The Circuit Courts of the United States, under the consti- 
tution and laws of the United States and the decisions of this 
Court, are of a rank and authority co-ordinate with that be- 
longing to highest State court. Their judgments, like those 
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of the Supreme Court of the State, are ftnal until reversed 
by this Court. They are entitled to the same respect as 
those of any State court, and the same effect should be 
given them. 
Crescent City L. S. &c. Co. vs. Butchers Union &c. Co., 
120 U.S., 141, 157. 


But under the interpretation contended for by the de- 
fendant in error, the statute is a covert assault upon the 
authority of the Federal courts. It discriminates against them 
in such a way as to deprive them of part of their efficiency. 
It renders the relief which they can give less valuable than 
that afforded by the State courts. It puts them upon the 
footing of alien tribunals. Further than this, it assumes, 
what is, to say the least, a most doubtful power of super- 
vision and control over the agencies of the Federal govern- 
ment. If any motive at all for the discrimination is to be 
found, it must lie in an unreasonable and narrow jealousy 
of the national tribunals, and of the rights of citizens of 
other states, which are entrusted so largely to the protection 
of those tribunals. , 

Such motives are not to be attributed to the legislature, 
and an interpretation which implies their existence, ought 
to be avoided, if possible. 

Bishop on Statutory Crimes, Secs. 82, 90; 
Blunt vs. Walker, 11 Wis. 334, 3460; 
Mundt vs. S. & F. du L. R. R. Co., 31 id. 451, 457, 458. 


But it is superfluous to accumulate citations on this point. 


Is this court precluded from considering for itself this 
question of the interpretation of the Wisconsin statute ? 

After the present action had been brought and judgment 
entered in it,and after this writ of error had been taken out, 
an action was brought in one of the State circuit courts 
by a citizen of Michigan against the Town of Waterloo, a 
municipal corporation within the same county as the City 
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of Watertown, upon several causes of action, one of which 
was a judgment obtained almost twenty years before by 
the plaintiffs testator against the Town of Waterloo in the 
United States Circuit Court of the District of Wisconsin. 
This action was commenced in August, 1886, a year after 
the present writ of error had been sued out, and was car- 
ried through the State courts with such expedition that it 
was on the calendar of the Supreme Court of. the State at 
the August term for the year 1887, and a decision was 
rendered in it by that court on the twentieth day of Septem- 
ber in that year. The case was that of Ella H. Waterman, 
Admx. de donts non, vs. The Town of Waterloo, and the 
decision will be found reported in 69 Wis. 260. It is there 
decided that the statute which governed that case and this 
did intend to discriminate against the judgments of the 
Federal courts of the State, and limited the time for bring- 
ing actions upon them, to ten years, while it allowed twenty 
years for suing upon judgments of the State courts. 

It is submitted that the right of the present plaintiff in 
error to an independent examination by this Court of all 
the questions involved in the controversy which he had al- 
ready submitted to it, including the question of the true in- 
terpretation of the Wisconsin statute, is not foreclosed by 
the decision of the State Supreme court, rendered under 
such circumstances. 


The general practice of this court is stated in a recent 
case in this way : 

“Where the construction of a state constitution or law 
has become settled by the decision of the State courts, the 
courts of the United States will, as a general rule, accept it 
as evidence of what the local law is.” 

Pana vs. Bowler, 107 U. S., 529, 540. 


In a still later case the following language is issued: 
“Tt may be said, generally, that wherever the decisions 
of the State courts relate to some law of a local character, 
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which may have become established by those courts, or 
has always been a part of the law of the State, the decisions 
upon the subject are usually conclusive, and always entitled 
to the highest respect of the Federal: courts. " . 

. Where such local law or custom has been estab- 
lished by repeated decisions of the highest courts of a 
State, it becomes also the law governing the courts of the 
United States sitting in that State.” 

Bucher vs. Cheshire R. R. Co., 125 U.S. 555, 584. 


But this Court has always refused to recognize, as be- 
longing to this class of decisions, a decision of the Supreme 
Court of a State, unsupported by precedent, announced 
after the Circuit Court had rendered the judgment appealed 
from. Such decisions do not have the character of estab- 
lished precedent, declarative of the settled law of the State. 
Where a cause has been brought into the Federal courts, 
unfettered by decisions of the State courts, it is the duty as 
well as the right of the former to exercise their own inde- 
pendent judgment. Ifthe rule were otherwise, the Federal 
courts would be mere registers of the decisions of the State 
courts. Cases might be gotten up in the State courts for 
the very purpose of anticipating the decision of cases pend- 
ing in the Federal courts; and citizens of another State, 
resorting to the Federal courts, would be deprived of that 
protection from local passion or prejudice which those 
courts were created to secure to them. 

Pease vs. Peck, 18 How. 595, 598; 

Town of Roberts vs. Bolles, 101 U.S. 119, 128; 
Railroad Co. vs. National Bank, 102 id. 14, 29, 53; 
Burgess vs. Seligmann, 107 id. 20, 33-35; 

Carroll Co. vs. Smith, 111 id. 556, 562, 563. 


In the second place, it is only as to questions of purely 
local law that State decisions are ever regarded as controll- 
ing; and by local laws we understand such laws as 
primarily and mainly affect the rights and interests of the 
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State or some part of,its inhabitants or some portion of 
them. Where nothing more than this is involved, the 
settled decisions of the State courts are followed by the 
Federal courts. 

But the present case is not one of this sort. The law 
under discussion primarily and mainly affects the authority 
of courts which have been established by Congress and the 
rights of persons who are not citizens or residents of Wis- 
consin. The question raised involves more than the in- 
terpretation of a local statute. The interpretation of this 
law involves a consideration of the nature and character of 
the Federal courts under the constitution of the United 
States, and the relation of those courts to the State where 
they are situated. Such a question is not a mere local 
matter. It is of national importance and concern. It in- 
volves considerations of public policy reaching far beyond 
the limits and interests of a single State. It cannot be set- 
tled by the decision of a State Supreme Court. Whenever 
such questions have been involved, this Court has always 
exercised the right to put its own interpretation not only 
upon State laws but even upon State constitutions, even 
though a different construction had already been put on 
them by the State courts. 

U.S. ex rel. vs. Muscatine, 8 Wall, 575, 584; 

Olcott vs. Fond du Lac Co., 16 id. 678, 689; 

Mohr vs. Manierre, 101 U. S. 417, 421—overruling 
Mohr vs. Tulip, 40 Wis. 66, but accepted and fol- 
lowed in Mohr vs. Porter, 51 Wis. 487, 494. 


And whenever the validity of a State statute under the 
constitution of the United States has been in question, this 
court has always felt at liberty to put its cwn interpretation 
on the law. 

Norton vs. Shelby Co., 118 U. S., 425, 439-441; 
Wo Lee vs. Hopkins, ibid. 356, 365, 366. 
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In the third place, so far is it from being true that this 
decision of the Wisconsin Supreme Court is declarative of 
the settled law, either of that State or of the questions so 
shortly disposed of by it, that the very opposite is the fact ; 
namely, that that decision is opposed to the settled law of 
that State as previously declared by the United States Cir- 
cuit Court in the case of Cole vs. Weil, supra, and to the 
settled law of this Court as laid down in the cases of Turn- 
bull vs. Payson, Claflin vs. Houseman, and ex parte Schol- 
lenberger, supra; all of which cases seem to have been ig- 
nored by the Supreme Court of Wisconsin, whose decision, 
based on the narrowest possible considerations, cannot be 
recognized as of any authority, under the circumstances, in 
the case at bar. 

In the fourth place, even though the decision of the State 
court should be regarded as settling the interpretation of the 
law for future cases, yet it cannot be allowed to devest 
rights which have accrued under the law as previously 
settled. For if the decision in Cole vs. Weil, sapra, and 
the long acquiesence in it, settled the law of the State up to 
the fall of 1887, as is claimed by the plaintiff in error, then 
that decision was law when the present action was com- 
menced and protects the plaintiff in error in the assertion 
of his claim. 

U.S. ex rel. vs. Muscatine, 8 Wall. 575, 584; 

Olcott vs. Fond. du Lac Co., 16 id. 678, 690; ° 
Burgess vs. Seligman, 107 U. S. 20, 33; 

Anderson vs. Santa Anna, 116 id. 356, 365; 

Bolles vs. Brimfield, 120 id. 759, 763. 


We therefore confidently submit this question as well as 
the others to the consideration of this Court. 


B. 
But leaving aside all questions of the meaning of the law 
and accepting, for the moment, the interpretation put upon 
it by the State Supreme Court, we contend that the law, so 
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interpreted, is void under the Constitution and laws of the 
United States, for two reasons, viz.: 

First. On general principles, as an attempt to legislate 
upon matters outside of the realm of State action. 

Second. For the more specific reason that it attempts to 
discriminate between the agencies of the State and those of 
the United States to the prejudice of the latter, and to the 
prejudice of certain interests especially committed to them. 

The law in question is outside of the province of State 
legislation, for two reasons: 

I. Because it is an attempt to define and control the 
powers of the Federal courts. 

II. Because it is an attempt to limit and define rights 
of persons conferred by the Federal government. 

The more specific objections above referred to also resolve 
themselves into two, viz.: 

III. That it discriminates against the Federal courts in 
favor of those created by the State. 

IV. That in so doing it deprives citizens of other States of 
rights specially conferred on them by the Constitution and 
laws of the United States. 


The provisions of the Constitution which are involved are 
the following : 

Art. 1, Sec. 1. All legislative powers herein granted 
shall be vested in a Congress of the United States, which 
shall consist of a Senate and House of Representatives. 

Art. 1, Sec. 8, CI. 18. |The Congress shall have power to 
make all: laws which shall be necessary and proper for 
carrying into execution the foregoing powers and all other 
powers vested by this Constitution in the Government of the 
United States or in any department or officer thereof. 

Art. 3, Sec. 1. The judicial power of the United States 
shall be vested in one Supreme Court and in such inferior 
Courts as the Congress may from time to time ordain and 
establish. 
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Ibid., Sec. 2. The judicial power shall extend to con- 
troversies between citizens of different states. 

Art. 4, Sec. 2. The citizens-of each State shail be entitled 
to all privileges and immunities of citizens in the several 
States. 

Art. 6, Cl. 2. This Constitution and the laws of the 
United States, which shall be made in pursuance thereof, 
shall be the supreme law of the land. 

Those laws of the United States are also involved, which 
have given effect to the foregoing provisions by ordaining 
and establishing the Circuit Courts, and conferring upon 
them the jurisdiction and powers which they now possess. 


I. 

The law is void as the exercise of a power of super- 
vision and control over the Federal courts which does not 
belong to the legislature of any State. 

The.argument will be best stated in the language of this 
Court. 

“ The Federal courts are instruments competently created 
by the nation for national purposes. The States can exer- 
cise no power over them or their proceedings, except so far 
as Congress shall allow.” 

United States vs. Thompson, 98 U. S. 486, 490. 


The same principle has been asserted in relation to the 
national banks. 

“ The national banks are instruments designed to be used 
to aid the government in the administration of an import- 
ant branch of the public service. They are means appro- 
priate to that end. Being such means, brought into exist- 
ence for this purpose and intended to be so employed, the 
States can exercise no control over them, nor in anywise 
affect their operation, except in so far as Congress may see 
proper to permit. 

“ This principle is indispensable to the efficiency, the in 
dependence, and, indeed, to the beneficial existence of the 
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General Government; otherwise it would be liable, in the 
discharge of its most important trusts, to be annoyed and 
thwarted by the will or caprice of every State in the Union.” 
Farmers’ and Mechanics’ Nat. Bank, vs. Dearing, 91 
co. 2% 
Bank of Commerce vs. Commissioners of N. Y. City 
and County, 2 Black, 620, 632. 


The leading case upon this question lays down the same 
principle in general terms, as follows: 

“The States have no power, by taxation or otherwise, to 
retard, impede, burden, or in any way control the operation 
of the constitutional laws enacted by Congress to carry in- 
to execution the powers vested in the Federal government.” 


McCullough vs. Maryland, 4 Wheat. 316, 436. 


We cite also the following cases: 

Ableman vs. Booth, 21 How. 506. 515; 

Home Insurance Co. vs Morse, 20 Wall. 445, 453; 
C. & N. W. R’y Co. vs. Whitton, 13 id., 270, 286. 


The judicial powers of the nation, are vested in the courts 
which it has created. Among these are the Circuit Courts of 
the United States within and for the districts of Wisconsin. 
They are instruments of the national government, created 
for national purposes. Their powers are derived from that 
covernment, andthe nature and extent of these are to be de- 
termined exclusively by itslaws. Like all courts, they speak 
and enforce their decisions only through their judgments. 
The effect which these shall have, and the length of time for 
which they shall be operative must both be beyond the con- 
trol of the States. Otherwise the agencies of the judicial 
department of the general government are at the mercy of 
the States. , 

We maintain, then, that the State has no power, dy express 
legislation to put any Limit upon the time within which ac- 
tions may be brought upon the judgments of the Federal 
courts, even in its own courts; that the effect which Feder- 
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al judgments are to have and the time within which they 
may be enforced by action otherwise, is for Congress alone 
to decide; the reason being that this is a matter affecting 
the authority and dignity as well as the usefulness of the 
Federal courts as instruments of the national government. 


IT. 

The law is void because it is an attempt to define and 
limit rights of persons which have been conferred by the 
Federal government and are therefore subject to the control 
of Congress alone. 

In the majority of cases, the rights which the courts are 
called on to enforce are created aud conferred by the State, 
because its laws control most of the ordinary affairs and 
transactions of the citizen. But there are rights which are 
derived from the national government, and these are out- 
side of the province of direct state legislation. The right of 
a Federal officer to his salary is of this sort; and this has 
been given as one reason for holding that the salaries of 
such officers cannot be taxed under State laws. 

Dobbins vs. Erie County, 16 Pet. 435, 449, 450. 
Jie alse, Catifornda os, Cent. Pac. R.R,Co., 1/27 

When a judgment has been recovered in any court, 
prior rights are merged in the judgment and new ones are 
conferred by it. = 

Bishop on Contracts, Sec. 877 ; 
Bangs vs. Watson, 9 Gray, 211. 


If the court which rendered the judgment derived its 
powers from the State, then the new rights which attach to 
that judgment are conferred by the State. But where the 
court is created and its powers conferred by Congress, then 
the rights which grow out of its judgment are conferred by 
Congress and so come within that class of rights which is 
outside of State interference. 

Factors’ & Traders’ Ins. Co. vs. Murphy, 111 U.S. 
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No doubt it is true, in a general way, that rights con- 
ferred by Congress are affected or even, toa certain extent, 
defined by the general law of the State. That law enters 
into and forms part of all rights and obligations. Its pro- 
visions may be said to be in the mind of Congress, which is 
presumed to legislate with reference to them: But special 
acts, aimed directly at rights conferred by Congress, taking 
them out of the operation of the general Jaw and subjecting 
them as a class. by themselves to special rules and special 
limitations cannot be presumed to have been in the mind of 
Congress. 

The nature ofthe interaction of Federal and State laws, 
and the effect which the latter may have upon the former, 
in matters where the authority of Congress is supreme, may 
be illustrated by a reference to some of the “ Inter-State 
Commerce” decisions. These cases hold that the power 
to regulate commerce between the States, given to Congress 
by the constitution, belongs to Congress alone; that the 
States have no authority over the subject; and that even in 
the absence of regulation by Congress, “ Inter-State Com- 
merce” is free from Siate control. At the same time they 
concede that these matters are affected by the general laws 
of the State to this extent, that the ordinary rights of 
passengers and shippers and the ordinary liabilities of com- 
mon carrier's, are defined and governed by State law; also 
that the general police power of the State extends over 
persons and things engaged in this traffic until supplanted 
by congressional legislation. But it is denied that any of 
the interests which are by the constitution put within the 
protection, and under the power of Congress, can be drect- 
ly acted upon, as such, by special laws enacted by the State 
legislatures. , 

Smith vs. Alabama, 124 U. S., 465, 473; 

Robbins vs. Shelby Taxing Dist., 120 id. 489, 493; 

Gloucester Ferry Co. vs. Pennsylvania, 114 id. 196, 
204, 215; 


Welton vs. Missouri, gi id. 275, 252. 
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It follows that when Congress has established courts 
having authority to render judgments, it is not obliged to 
go farther and to declare what it means by the word “judg- 
ment,’ nor to specify all the rights attaching to their judg- 
ments. The word is already defined by the general law of 
the State; and the nature and extent of the rights conferred 
by federal judgments must be, for the most part, in the 
absence of special provision, the same as those which attach 
to the judgments of the State courts. ‘The State laws affect 
them, not as Federal judgments, but simply as judgments. 
That is as tar as State laws can go. They cannot set these 
apart in a class by themselves and declare that such and 
such rights shall attach to them and no others. They can- 
not prescribe a limitation upon actions to enforce Federal 
judgments different from the limitation on actions on the 
judgments of State courts, nor indeed, put any limitation 
upon them as a distinct class by themselves. That is be- 
yond the reach ef their legitimate power. 

We quote further as bearing upon both branches of this 
argument, viz., the independence of the-Federal courts and 
the rights of suitors therein the following decision: 

‘While it will not be denied that the laws of the several 
States are of binding authority upon their domestic tribunals, 
and upon persons and property within their appropriate 
jurisdiction, it is equally clear that those laws cannot affect 
either by enlargement or diminution the jurisdiction of the 
courts of the United States as vested and prescribed by the 
Constitution and laws of the United States, vor destroy or 
control the rights of partics litigant to whom the right of re- 
sort to these courts has been secured by the laws and Constttu- 
tion. Thts ts a position which has bcen frequently affirmed by 
this Court, and would seem to compel the general assent upon 
its stmple enunct.rtion,” 

Watkins vs. Tarpley, 18 How. 517, 520; and see 
Phelps vs. O'Brien County, 2 Dillon, C. C. 518; 
Gibson vs. Chouteau, 13 Wall. 92, 100, 102. 
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ITT. 


The law is void because of its discriminating features. 


In a number of the cases which have been cited, while it 
was not contended that the law held invalid actually 
operated to the injury or prejudice of the United States or 
of the instrumentalities established by the United States, 
yet the possibility that the power claimed by the State 
might, if allowed, be exercised in such a way as to impair 
the operation of the laws of the Union, was considered a 
sufficient reason for denying the power altogether. So in 
the preceding argument it might have been urged that if the 
State has power to fix periods of limitation upon actions 
upon the judgments of the Federal courts then there is noth- 
ing to prevent its exercising its power in such a way as 
seriously to impair the value and effectiveness of such 
judgments, and so cripple the powers of those courts and 
thwart the purpose of the national government in creating 
them. But in view of the discriminatory features of the 
law we are now considering, we have no longer to consider 
a possible, but an actual attempt at legislation prejudicial 
to the authority of the Federal courts as instruments of the 
national government. 

The relations between the States and the Federal courts 
sitting within their territory, have often been considered by 
this Court. It has uniformly been held that they are to be 
regarded as domestic tribunals in each State, and never as 
foreign, in any sense; 2 relation which forbids any hostile 
or unfriendly treatment. 

Claflin vs. Houseman, 93 U. S. 130, 137; 
Turnbull vs. Payson, 95 id. 418, 423; 

Barney vs. Patterson’s Lessees, 6 Har. & J. 182; 
Simon vs. Mann, 33 Minn. 412. 


As to the relative rank and authority of. the Federal and 
State courts, the Circuit Courts of the United States are 
declared to be of equal dignity with the highest court of 
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record in the State from which appeals may be taken to the 
Supreme Court of the United States ; the judgments of both 
being final until set aside by this Court. 
Cres. City L. S. &c. Co. vs. Butch. Un. &c. Co., 120 
U.S. 141, 157; 
Burgess vs. Seligman, 107 id. 20, 33. 


Further than this, in some respects the relative rank of the 
Federal courts is +—meany—respests superior to that of the 
State courts; for they are the instruments of the national 
government; and if there is any clashing of authority that 
of the lederal courts is paramount. 

Claflin vs. Houseman, 93 U. 5. 130, 136. 


In the great mass of cases the Federal courts are given 
jurisdiction concurrent with that of the State courts and the 
bulk of litigation inthe Federal courts is ofthis class. In all 
these cases it is the clear purpose of Congress that the 
courts of the United States shall exercise an authority and 
power and enjoy a rank at least as great as those possessed 
by the State courts, and for some purposes even greater. 
Now, the relative rank and dignity of courts are ina great 
degree determined by the length of time during which their 
judgments may be enforced by action. Thus, in Wisconsin, 
judgments of courts of record are suable for a period of 
twenty years; those of courts not of record only for Six 
years. By limiting the time for bringing actions upon the 
judgments of the Federal courts to ten years they are assign- 
ed an intermediate rank between the two, higher than jus- 
tice courts, lower than the State courts of general jurisdic- 
tion. That their relative authority and efficiency are thus 
impaired there can be no question. A judgment in the 
Federal court is not so valuable as one in the State court. 
The case comes within the rule uniformly followed in cases 
involving the construction of State laws giving to judgments 
the effect of liens upon real estate, a rule which declares 
that such laws are not to be allowed to operate to the dis- 
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advantage of the Federal courts relatively to the State courts, 
orto the disadvantage of suitors in the Federal courts. 
The rule is laid down in the following language: 

“In those states where the judgment or the execution of 
the State court creates a lien only within the county in 
which the judgment was entered, it has not been doubted 
that a similar proceeding in the Circuit Court of the United 
States would create a lien to the extent of its jurisdiction. 
This has been the practical construction of the power of the 
United States whether the lien was held to be created by | | 
the issuing of process or by express statute. Any other ° 
construction would materially affect and in some degree 
subvert the judicial power of the Union. — It would place 
suitors in the State courts in a much better condition than 
in the Federal courts.” : 

Massingill vs. Downs, 7 How. 760, 766; and see 
Phelps vs. O’Brien County, 2 Dillion, 518. 


In the present case the reasons for applying this doctrine 
are much stronger than in the one from which the fore- 
going quotation is taken. There it was held that the State 
law, valid for some purposes, could not be given such an 
effect as to impair the efficiency of the Federal courts. It 
must follow from that that a law which has no other pur- 
pose and would have no other effect than to impair the 


efficiency of the Federal courts is without any validity at all. 


IV. 


The law is void for the further special reason that it 
is an attempt to deprive citizens of other States of rights 
secured to them by the Constitution of the United States. 

The citizens of every state are entitled to all privileges 
and immunities of citizens in the State of Wisconsin. They 
have a right to demand of every branch of the State gov- 
ernment the same privileges and immunities which citizens 
of Wisconsin can demand of it. They have the same rights 
in the State courts as citiz-ns of the State have. That is to 
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say, no discrimination can be made against them in the 
State courts, or anywhere else in the State, on account of 
their citizenship. 

‘It was undoubtedly the object of the clause in question to 
place the citizens of each State upon the same footing with 
citizens of other States so far as the advantages resulting. 
from citizenship in those States are concerned. It relieves 
them from the disabilities of alienage in other States; it 
prohibits discriminating legislation against them by other 
States. It has been justly said that no provision in the 
constitution has tended so strongly to constitute the citizens 
of the United States one people as this. 

The privileges and immunities secured to citizens of each 
State in the several States by the provision in question, are 
those privileges and immunities which are common to the 
citizens in the latter States under their constitution and laws 
by virtue of their being citizens.” 

Paul vs. Virginia, S$ Wall. 168, 180. 


“The constitutional provision alluded to did not create 
those rights which it called privileges and immunities of 
citizens of the States. It threw around them in that clause 
no security for the citizen of the State in which they were 
claimed or exercised. Nor did it profess to control the 
power of the State governments over the rights of its own 
citizens. Its sole purpose was to declare to the several 
States that, whatever those rights as you grant or establish 
them to your own citizens, or as you limit, or qualify, or 
impose restrictions on their exercise, the same, neither 
more nor less, shall be the measure cf the rights of citizens 
of other States within your jurisdiction.” 

Slaughter House Cases, 16 Wall. 36, 77. 


Illustrations of the rule sufficient for our. present purpose 
may be found in those cases which declare that State laws, 
taxing in a particular way the products of other States, or 
putting burdens upon their sale, or discriminating in any 
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way against the commercial privileges of citizens of other 


States, are repugnant to this clause of the constitution, as 


well as to the one which gives Congress power to regulate 


commerce between the States. 7 
Ward vs. Maryland, 12 Wall. 418, 430; 
Howe Machine Co. vs. Gage, 100 U. S. 676, 679; 
See also dissenting opinion in W., St. L. & P. R’y Co. 


vs. Illinois, 118 id. 557, 589. 


It is possibie that a State limitation law might be directly 
obnoxious to the requirements of this constitutional pro- 


Vision. 


Chemung Nat. Bank, vs. Lowery, 93, U.S. 72. 


A law which should enact that citizens of other states, 


suing in its courts, must sue within half the time allowed to 
its own citizens, would be void. <A law enacting that citizens 
of other states must bring actions upon judgments which 
they have recovered within the State within half the time 


allowed to its own citizens to bring such actions, would also 


be clearly void. Such discriminations would be too glar- 


ingly opposed to the constitution as it has been interpreted 


by this court. 
But there are other and more indirect ways by which 
citizens of other States may be deprived of their constitution- 


al rights. 


That jealousy or prejudice which the legislature 


is forbidden to yield to, may exert its influence upon the 
courts created by the State, to such an extent that they may 
not be safe tribunals for the protection of the rights secured 
by this provision of the Constitution. lo guard against this 
danger, the judicial power of the United States was extended 


to controversies between citizens of different states, and 


jurisdiction in such cases conferred by Congress on the Cir- 
cuit Courts concurrent with that exercised by the State 


courts. 


The sole object of that provision and one of the 


principal objects in view in the creation of the Circuit 
Courts, was that there might be in each State tribunals in- 


dependent of and therefore unaffected by local and popular 
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prejudices, where citizens of other states might be sure 
to obtain the same rights which they ought to be able to 
assert as effectively in the State courts. 

Story on the Constitution (Cooley's edition), Secs. 1690, 

1692. 

Green vs. Lessee of Neal, 6 Pet. 291, 297; 

Burgess vs. Seligman, 107 U. 5. 20, 34; 

Gaines vs. Fuentes, 92 id. 10, 18, 19. 


The object of the Federal courts being then to secure 
to citizens of other states, not different, but the same rights 
which the State Courts ought to grant them, a State law 
which make it impossible for the former to grant all the 
rights which can be conferred by the latter, is not only a 
blow at the authority of the Federal courts, but is an invasion 
of the rights of citizens of other States intended to be secured 
to them by the Constitution and laws of the United States. 
One of the rights secured to them in the State courts is to 
obtain judgments of equal value and enforceable for the 
same length of time as the judgments obtained there by 
citizens of the State. But if they have that right in the 
State courts, then they have the right to obtain judgments 
of the same value and enforceable for the same length of time 
in the Federal courts The effect of the Wisconsin limit- 
ation law, therefore, is to prevent their obtaining in the 
Federal courts rights which they are entitled to demand in 
the State courts, and, that being so, the law is void as de- 
priving citizens of other States of rights which they enjoy 
under the Constitution. 

It is no answer to say that the law says nothing about 
citizens of other States and that it is therefore not in viola- 
tion of the rights of citizens of other States. For the effect 
of the law is as has been said. And the purpose of a law is 
ascertained by its ‘effect. 

Morgan’s R. R. & S. S. Co. vs. Louisiana, 118 U.§. 

455, 462; 
Henderson vs. Mayor of N. Y., 92 id. 259, 268; 
Chy Lung vs. Freeman, ib. 275, 279. 


Opposing arguments considered. 

But it is urged that the Wisconsin statute does not as- 
sume to govern actions in any but the State courts; that each 
State has the power to lay down rules for the government 
of its own agents; and, therefore, that the State has power 
to prescribe the time within which every action for what- 
ever cause, shall be brought in its own courts. Then it is 
further urged that the law, furnishing, as is claimed, a valid 
rule for the government of the State courts, becomes a rule 
for the government of the Federal courts by virtue of cer- 
tain provisions of the laws of the United States. We are 
also referred to certain decisions of this court which are 
said to establish the validity of the Wisconsin statute. 

We do not think it will be difficult to show that these 
positions cannot be maintained. 


I. 

It is no doubt true that in matters in which the State 
is supreme and independent of any other authority it has 
power to lay down the rules which shall govern its courts. 
But in its relations to the United States, and in matters 
affecting the prerogatives and interests of the United States, 
the State is not supreme nor independent, but subordinate. 
Being itself subordinate to this authority its power to 
prescribe rules for the government of its courts or other 
instruments is subject to important restrictions. Other- 
wise, under pretense of legislating for the government of its 
agents, it might successfully control the operations of the 
gveneral government. 

If it were true that the State, by virtue of its inherent 
authority over the instruments and agents which it creates, 
and by virtue of its reserved powers, had power to prescribe 


the time within which all actions, of whatever sort, should 


ee 
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be broughi, in its own tribunals, then its statutes of limita- 
tions could be made to run against the United States; a 
doctrine which has always been emphatically denied by 
this Court. 

Gibson vs. Chouteau, 13 Wall. 92; 

U.S. vs. Thompson, 98 U. S. 486; 

U.S. vs. N., C. & St. L. R’y Co., 118 id. 120. 


It would follow, too, from such a doctrine, that the State 
courts would not be bound by limitation laws coming from 
any other authority than the State. But it seems that in 
all cases over whicli the courts of the United States have 
concurrent jurisdiction Congress may prescribe the 
period for bringing actions in the State as well as in the 
Federal courts. 

Mitchell vs. Clark, 110 U.S. 633. 


Indeed in respect to all matters coming within this con- 
current jurisdiction the power of the states is so completely 
subordinate to that of the United States that it 
has been held that the jurisdiction conferred upon 
the State courts in such matters by State laws may be 
wholly taken away from them by Congress, and made ex- 
clusive in the Courts of the United States. 

The Moses Taylor vs. Hammons, 4 Wall. 411, 419. 


The doctrine contended for is equally contradicted by 
the decisions of this Court upholding acts of Congress which 
authorize the removal of actions begun in the State courts to 
the Federal courts even where the State laws have at- 
tempted to prevent such removal; 


C.& N. W. R’y Co. vs. Whitton, 13 Wall. 270. 


ven in cases where the State itself is the plaintiff; 
N. O., M. & T. R. R. Co. vs. Mississippi, 102 U. S. 


» - 
135. 
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And even in criminal prosecutions for offenses against 
the State; 
Tennessee vs. Davis, 100 U.S. 257; 


Strauder vs. West Virginia, ib. 303. 


In view of these decisions it is foolish to contend that the 
power of the State to prescribe rules for the government of 
its own courts can be exercised without limitation or re- 
striction in cases where rights of the United States or rights 
conferred by the United States are at stake. 

We deny then that the States have power by virtue of 
any reserved or sovereign authority of their own, to 
prescribe the period for bringing actions upon judgments 
rendered by the Federal tribunals. If they claim such 
power they must show some other authority for it; and the 
only source from which such authority can be derived must 
be a clear and unmistakable grant in the Constitution of the 
United States or the laws enacted by Congress. But if such 
authority has been conferred upon the States, we may be 
very sure that it has not been conferred without such re- 
strictions and limitations as to make it impossible that it 
should be exercised to the prejudice or injury of the Federal 
courts, or of private persons who have resorted to those 
courts for the enforcement of their rights. 

As an illustration ef the care with which Congress has 


._ + 


cuarded the instruments of the National Government from 
the possible effects of State hostility or jealousy, we refer 
the Court to the protections thrown around holders of 
shares of stock of the National Banks. These shares are 
not subject to taxation by the States without the consent of 
Congress. That consent has been given, but subject to the 
express restriction “that the taxation shall not be at a 
greater rate than is assessed upon other moneyed capital in 
the hands of individual citizens.” 
Revised Statutes, $5219; 
Merc. Nat. Bank of N. Y. vs. Mayor of N. Y., 121 U. 
S. 138. 
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II. 

The Act of Congress relied on by counsel for the 
defendant in error was section 34 of the Judiciary Act of 
1789, which has been incorporated into the Revised Statutes 
as section 721. It reads as follows: 

“The laws of the several States, except where the Con- 
stitution, treaties, or statutes of the United States otherwise 
require or provide, shall be regarded as rules of decision in 
trials at common law, in the Courts of the United States, in 


cases where they apply.” 


It is claimed that the effect of this act upon the State law 
now under consideration is “the same as if there were a 
separate act of Congress prescribing in so many words a 
ten year limitatien for this action.” 

But if we are right in urging that the State law is void 
even as a rule for the government of the State courts it 
cannot be contended that it is adopted as a rule for the 
government of the Federal courts by this act; unless counsel 
mean to take the position that this act enlarges the power 
of the State, and gives itthe right to legislate upon mat- 
ters, which, if it had never been passed, would be outside of 
the legitimate province of State legislation and solely within 
that of Congress. 

It is doubtful whether Congress can enlarge the powers 
of the State legislatures in this way, by delegating its own 
.authority to them. But whether this can be done, or not, 
it certainly has not been done by this act. If that were 
so, then no legislation by a State could ever be held void 
as a usurpation of powers conferred upon Congress by the 
Constitution of the United States. But there is nothing in 
the language of this act to indicate any such intention. It 
is ageneral rule that: 


“The State is not bound by general statutory provision 
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whereby any of its prerogatives, rights, titles, or interests 
would be impaired unless by express words. Statutes in 
derogation of a sovereign right are to be strictly construed. 
Bishop ou Statutory Crimes, $103; _ 
The Delaware Railroad Tax, 18 Wall. 206, 225. 


Section 721 of the Revised Statutes comes within this 
rule of strict construction. It is not to be taken as waiving 
sovereign prerogatives or rights. 


powers which properly belong only to Congress. It was 


not intended to put the courts or other instrumentalities of 


the National Government in a position of inferiority to those 
of the States. It was not intended to confer new powers on 
the States, nor to add new force to State laws. . Its main 
object was to aid in defining the jurisdiction of the Federal 
courts, in cases involving the rights of parties under State 
laws, and it isnot at all certain that it is anything more 
than the recognition by Congress of a principle of law, 
which would have been recognized by the courts if it had 
not been put in the form of a statute. Thus it has been 
said: 

“This section is the recognition of a principle of universal 
law; the principle that in every forum a contract is gov- 
erned by the law with a view to which it was made.” 

Wayman vs. Southard, 10 Wheat. 1, 48. 


And again: “So far as conceras rights of property it is 
the only rule that could be adopted by the Courts of the 
United States, and the only one that Congress has the 
power to establish; and the section above quoted was 
merely intended to confer on the Courts of the United 
States the jurisdiction necessary to enable them to admin- 
ster the laws of the United States.” 

United States vs. Reid, 12 How. 361, 363. 


Itis not a delegation of 
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But whatever weight is to be attached to this section, we 
must remember that the laws of the States are made rules 
of decision in the Federal courts only 7” cases where they 
apply. 

Now, if the provisions of the Wisconsin Revised Statutes 
of 1858 are properly interpreted by counsel for the defend- 
ant, and if they are valid, they will be found to contain two 
rules governing the commencement of actions upon judg- 
ments of courts of record. These rules are in effect as fol- 
lows: 

The periods prescribed for the commencement of actions 
in courts created by this state shall be as follows: 

|. Wethin twenty years: Actions upon their own judg- 
ments. 

2. Within ten years: Actions upon judgments of courts 
belonging to other jurisdictions, 

Conceding, for the moment, the validity of these provis- 
ions, the question arises: Which of these two rules applies 
in actions brought in the Federal courts upon their own 
judgments? The answer manifestly is: The first. For the 
reason of the law rather than its letter must determine 
what its effect ought to be, asa rule of decision in the 
Courts of the United States. And we may find that the 
reasons for a law which makes this discrimination between” 
the judgments of the State and Federal courts when sued 
on in the State courts do not apply, or apply to produce a 
different result, when actions are brought in the Federal 
courts upon their own judgments. The only reasons we 
can think of to justify the discrimination in the State courts 
are such as these: that the Federal courts belong to 
another, but equally sovereign judisdiction; that their re- 
cords and officers are beyond the control of the State; that 
they are abundantly able to take care of and enforce their own 
judgments without help from the State courts; that suitors 
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who have obtained judgments in the Federal courts really 
have no occasion ever to resort to the State courts for the 
protection of their rights; and that it is inconvenient to 
hold the State courts open for more than ten years to en- 
tertain actions upon judgments recorded in courts of an- 
other jurisdiction. But surely these reasons do not justify 
an application of the law which would render the Federal 
courts less able to take care of and enforce their own judg- 
ments than the State courts theirs, or which would put 
successful suitors in a worse position in the Federal courts 
than in the State courts. 

The only: question about which there should be any 
doubt is, whether in principle this Court ought not to goa 
step further than we have yet asked itto go. ‘The principle 
recognized by the Judiciary Act requires the Federal 
courts to be guided by State laws in all cases where they 
apply. There is another principle, not laid down in the 
books, perhaps, but of universal authority and applicability, 
that “‘2/’s a poor rule that doesn't work both ways.’ Under 
the joint operation of these two principles it is not at all 
certain that we should not arrive at the following result: 
Judgments of the Federal courts of Wisconsin, recorded in 
those courts and in the custody of Federal officers, may be 
enforced by action in those courts at any time within 
twenty years; but judgments of the State courts, whose re- 
cords and officers are not under Federal supervision, must 
be sued on in ten years, if sued on in the United States 
courts. Reduced to its simplest form the rule would then 
be as follows: Actions may be brought on their own 
judgments in either Class of courts within twenty years after 
their rendition; on judgments of courts of the other 
class only within ten years. 

The position we have taken is supported by the decisions 


of this Court. 
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The first case to recognize the applicability of State 
limitation laws to actions in the Federal courts upon their 
own judgments was that of Ross vs. Duval, 13 Pet. 45. 
A Virginia statute prescribed a limitation of ten years for 
actions upon “judgments in any court of record within the 
Commonwealth.” In reference to this statute the Court said 
on page 61: “Why does not this statute apply to the 
Federal courts? It limits actions and executions on judg- 
ments rendered in the State courts; and the same rule must 
be applicable to judgments obtained tn the courts of the United 
States.” This decision has been cited as supporting the 
position of the defendant in error. But to us it seems 
directly opposed to that ,position; for the main point 
decided was not that actions must be brought in the same 
time in the Federal courts as in the State courts, dut that 
the judgments of the Federal courts must be sued upon in the 
same time as the judgments of the State courts: 

We beg leave to refer to the convincing argument of 
Senator .Edmunds, which will be found in his opinion 
printed at the end of this brief, for a further discussion of 
the effect upon this case of the Act of Congress above 


referred to. 


ILI. 


The decisions which are cited by the defendant 


in error will be found to fall into two classes; the first’ 
recognizing the general rule that the validity of 
limitation laws depends upon their reasonableness under 


all the circumstances; the second recognizing the validity 


« 


of limitations prescribed by various State laws upon actions 
on foreign judgments. But these decisions do not apply 
here. 


1. It is no doubt the general rule that limitations will 


be held valid whjch allow a reasonable time for bringing 


42 


to be given tothem. But they are not thereby made 
domestic judgments outside of the State where they were 
rendered or put on an equality with domestic judgmeuats in 
other States in the matter of the limitation of actions upon 
them. lor these reasons such laws have been sustained. 
But the relation of the Federal government and that of the 
State of Wisconsin is a much closer one than that existing 
between two States, and its courts are upona very different 
footing in any State from the courts of the other States. 
They are domestic courts; their judgments are domestic 
judgments; and they derive all their powers from an 
authority which is supreme within every State. None ofthe 
cases referred to by the defendant support the position that 
limitation laws discriminating as this one does between the 
Federal and State courts are a valid exercise of State power. 

In the case of McElmoyle vs. Cohen, 13 Pet. 312, the 
statute under consideration read as follows: “Actions of 
debt on judgments obtained in courts other than courts of 
this State must be brought within five years after the judg- 
ment obtained.” All that was decided in that case was 
that judgments rendered in other States were foreign 
judgments and might be made the subject of special 
limitation laws. | 

It is noticeable that in the record of this case there is no 
hint that any one supposed that the Georgia statute made 
any discrimination between the Federal and the State courts 
of Georgia, though its language is as capable of such an 
interpretation as is that of the Wisconsin Revised Statutes 
of 1858. It seems never to have been seriously contended 
that the words contained or that the State could make such 
a discrimination until the learned attorneys for the city of 
Watertown became convinced that such a construction was 
needed to enable that city to escape from the duty of 


paying its debts. 
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But counsel quote from the case last cited the following 
language: “It certainly will not be contended that judg- 
ment creditors of other States shall be put upon a better 
footing in regard to a State's right to legislate in this partic- 
ular than the judgment creditors of the State in which the 
judgment was obtained;” and they say: “with equal force 
it may be urged, ‘it certainly will not be contended that 
judgment creditors of a court of the United States shall be 
placed upon a better footing in regard to a State's right to 
legislate in this particular than the judgment creditors of 
the State in which the judgment was obtained.’ ” 

It might be enough to say in reply to this that all we 
claim is that the State has no right to put judgment 
creditors of the Federal court on a worse footing than 
judgment creditors of a State court. All the State has to 
do to put all on the same footing is to confine its attention 
to the latter and leave the former alone. 

But it is not true that judgment creditors of the Federal 
and State courts are on an equal footing as regards the 
power of the State legislature. For certainly Congress 
may at any time deprive the States of any supposed power 
in the premises and itself prescribe for all courts the time 
within which actions may be brought upon Federal judg- 
ments. So that judgment creditors of the United Statess 
are on a better footing in regard toa State's right to legis- 
late in this particular than judgment creditors of the State 
courts. Therefore the decision in Mcklmoyle vs. Cohen 
is not applicable to this case. 

In Mitchell vs. Clark, 110 U. S. 633, a case already cited, 
his Honor Justice Field dissented :from the decision of the 
Court on the ground that it gave undue power to Congress. 
But in the course of his opinion he announced a rule which 
is as favorable to the cause of the defendant in error as any 


which has ever been laid down by this Court, and which, if 
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incorrect, is so only because it does not go as far as this 
Court has gone in subordinating the authority of the State 


to that of Congress. We quote this rule, and for the pur- 


poses of this case are willing to allow the defendant in 
error the full benefit of it. It is as follows:— 

“The true doctrine is: ‘The limitation of actions in the 
State courts for the enfercement of rights which are not 
dependent upon acts of Congress or upon the Constitution 
is a matter purely of State regulation.” 

We do not believe that there is to be found anywhere in 
the decisions of this Court any statement of the law more 


favorable to the contention of the defendant than the 


doctrine thus announced. 
avail to sustain the validity of the Wisconsin law as 
For the rights 


But even this doctrine cannot 


interpreted by counsel for the defendant. 
which we seek to enforce by this action, and which are said 
to have been extinguished under the laws of Wisconsin, are 
rights which have been conferred upon the plaintiff 
by the Constitution and laws of the United States; 
and their denial, under the circumstances of _ this 
case, is a denial of the supreme = and 
the United States Government = and 


paramount 
authority of 
of the instruments through which it acts, and an assertion 


of their subjection to the authority of the State. 


For these reasons we ask that the judgment of the 
Circuit Court be reversed, and that this cause be remanded 
with directions to render judgment in favor of the plaintiff 
in error for the amount of his claim. | 

Respectfully submitted, 
CHARLES E. MONROE, 
; Attorney for Plaintiff in Error. 
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Wasnutneton, D.C. 
E. W. METCALF, Esa., 
DEAR SIR: 

I have considered the matter of the Wisconsin Statute 
of limitations as applied to the judgments of the United States 
Courts in that State. The statute of Wisconsin of 1858 declares: 

“Section 14. The periods prescribed in section one of this 
chapter for the commencement of actions other than for the 
recovery of real property, shall be as follows:— 

“Secrion 15. Within twenty years:— 

“lI. An action upon a judgment or decree of any court 
of record of this state. 

‘“Secrion 16. Within ten years:-- 

“Il. An action upon a judgment or decree of any court 
of record of any state or territory within the 
United States, or of any vourt of the United States.”’ 


The Statutes of the United States provide (sec. 721, Rev. 
Stats.) that: “The laws of the several states, except where the 
constitution, treaties, or statutes of the United States otherwise 
require or provide, shall be regarded as rules of decision § in 
trials at common law, in the courts of the United States, in 
cases where they apply.” This was the vriginal provision of 
the Judicary Act of 1789. 

A judgment rendered in the circuit court of the United 
States in the district of Wisconsin on the Sth day of May, 1866, 
was sued in the same circuitcourt of the United States more than 
ten years and less thantwenty years after its rendition. A plea 
of the statute of limitations of Wisconsin was put in alleging that 
the suit was not commenced within ten years after the ren- 
dition of the jadgment and the question was thereon raised 
whether the limitation of ten vearsin respect of judgments in 
the courts of the United States of that state as related to or 
compared w'th the limitation of twenty years on judgments of 
her own courts was valid; or if valid, whether the Wisconsin 
statute applies to the case in the sense of the statute of the 
United States (R. 8S. Sec. 721) before cited. 


l. 

Does not the Constitution of the United States ‘“‘require’’ 
that no state shall make any discrimination against the judg- 
ments of the courts of the United States in that state either as 
to methods of execution or remedy by suit upon them? 
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It may be safely assumed that it is not within the con- 
stitutional competence of any state law to limit, regulate, or in 
any way to affect the proceedings or judgments of the courts 
of the United States when such judgments, ete., are brought 
into consideration in a court of the United States. The only 
effect, therefor, that a statute of Wisconsin can have in respect 
of a suit in a United States court in that state, on a judgment 
of its own, must be such as may have been given to it by a 
law of the United States making the state law the rule of de- 


cision in such a case. 


Il. 

The second and final question then is, has the statute of 
the United States in these words: ‘“‘The laws of the several 
states, except where the constitution, treaties, or statutes of the 
United States otherwise require or provide, shall be regarded 
as rules of decision in trials at common law, in the courts of 
the United States, in cases where they apply’—conferred on 
the state the right to make laws that in any respect whatever 
apply different and more onerous rules or limitations in respect 
of the judgments of the courts of the United States in that 
state, than those rules and limitations that by the statutes of 
Wisconsin are applied to the judgments of her own state courts. 

The mere statement of the question should be its sufficient 
answer. In such a case even the plainest and most positive 
language of a United States statute upon the subject should be 
construed—per force if need be—to preclude such a_ construc- 
tion; for such a construction would be an abdication of sov- 
substitution of servitude for it. But theact of 


— 


ereignty and ; 
1789 (R. 8S. Sec. 721) before cited, needs no forced construction 
or limitation to avoid the adversely discriminating statute of 
Wisconsin. It provides with consummate wisdom and skill, not 
an inflexible rule of obedience to state statutes, but a guide for 
the United States courts founded—consistently with the supreme 
law and power of the United States—upon the grounds upon 
which the jurisprudence and statutes of particular states may be 
in respect of their own institutions and courts and so (that if in 
one state the judgments of its own courts were to have certain 
effects and be pursue-l in certain ways ard within certain lim- 
itations of time, the United States courts should apply the same 
rules to their own proceedings and judgments—nothing more: 
The rule was and must have been intended to be that what- 
ever was the state law applied to the conduct and course of 
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the judgments of its own courts should be the guide, within 
constitutional limits, for the action of the courts of the United 
States—nothing more—in proceedings in respect of judgments 
of the courts of the United States in that state. The very struc- 
ture of the constitution and of the national government requires 
that the judgments of its courts in a state shall stand on as 
vood a footing in its own courts—to savy nothing of the state 
courts—as state court judgments do in the courts of that state. 

The statute of Wisconsin, therefore, which requires suits 
to. be brought on the judgments of the United States courts 
within ten vears, while suitson the judgments of the state courts 
may be brought within twenty vears, is not within the act of con- 
vress Sec. 721 R.S.); for the constitution: of the United States 
requires that the judgments of its: own courts, when sought to 
he enforced in its own courts, shall not be subject to a defense 
that in the same state would not be good in a state court ina 
suit upon a similar judgment of a court of the state. 


III. 

In such a case the statute of the state does not “‘apply.” 
The state laws namedin the act of Congress are evidently meant 
to be those that make the local law in respect of local autono- 
mv and as applied to state judgments and procedures, the rule 
of decision and is meant to savy that whatever is—subject to the 
constitution and laws of the United States—the law of the state 
in respect of its own institutions and procedures dealing with 
stute subjects and state judgments shall be the guide of pro- 
cedures and judgments in courts of the United States in that 
state; but not to allow discriminative and hostile state laws to 
operate adversely to anything that the courts of the United” 
States may have decided or to the remedies that are to be in- 
voked for enforcing them in United States courts. 

Upon these considerations I am of opinion that the plea 
in the case vou have submitted to me of the Wisconsin statute 
of limitations is not good. 

Very truly yours, 
GEO. F. EpMUNDs. 
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ELIAB W..METCALP, 
Plaintiff in Error, 
VS. 
THE CITY OF WATERTOWN 
Defendant in Error. 


BRIEF OF DEFENDANT IN ERROR. 


I. 


The action is barred by sub-division 1, Section 16, Chapter 
138, Revised Statutes of 1858 of the State of Wisconsin, 
which prescribes a limitation of ten years for commencing 
actions upon judgments or decrees of courts of the United 
States, and of certain other courts of record. 


The judgment sued on is a judgment of the Circuit Court 
of the United States, and was recovered May 8, 1866. The 
praecipe for a summons in the preseat action was filed, and 
the summons issued, June 2%, 1883, and copies of the sum- 
mons were delivered to certain city officers July 2, 1883 
(pages 2 to 5 of case). Thus, this action was not com- 
menced until more than seventeen years after the cause of 
action accrued. It is barred, therefore, if the above sub- 
division prescribes the limitation for commencing it, 
and is valid. The only questions presented, then, are (1) 
does that sub-division prescribe such limitation, and (2) is 
it a valid statute, 
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1. Sub-division 1, Section 16, Chapter 138, Revised 
Statutes of Wisconsin of 1858, prescribes the limitation for 
commencing this action. : 


(a.) The limitations prescribed by Chapter 138, Revised 
Statutes of 1858, are continued in force by the subsequent 
Revision of 1878, as to all actions accruing before November 
1, 1878. 

The Statutes of Wisconsin affecting the question as to 
what is the appropriate limitation for this action are Sec- 
tions 1, 14, 15, and 16 of chapter 138, Revised Statutes of 
1858, which are as follows: 

“Section |. Civil actions can only be commenced within 
the periods prescribed in this chapter, except when in 
special cases a different limitation is prescribed by statute. 
But the objection that the action was not commenced with- 
in the time limited, can only be taken by answer. 

Section 14. The periods prescribed in section one of this 
chapter for the commencement of actions other than for the 
recovery of real property, shall be as follows: 


Section 15. Within twenty years: 

1. An action upon a judgment or decree of any court of 
record of this state. 

2. An action upon a sealed instrument when the cause 
of action accrues within this state. 


Section 16. Within ten years: 

1. An action upon a judgment or decree of any court of 
record of any state or territory within the United States, or 
of any court of the United states. 

2. An action upon a sealed instrument when the cause of 
action accrued without this state.” 


Also sec. 1, chap. 282, Gen. Laws of 1861, which reads: 
‘“ Wherever in chapter one hundred and thirty-eight of the 
Revised Statutes, a time is prescribed within which actions 
must be commenced, such time shall be computed to com. 
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mence at or from the time the several causes of action 
named in said chapter shall have accrued.” 


Also sections 4219, 4220, 4221 and 4984 of the Revised 
Statutes of 1878, which are as follows: 

“Section 4219. The following actions must be com- 
menced within the periods respectively hereinafter pre- 
scribed, after the cause of action has accrued. 

Section 4220. Within twenty years: 

1. An action upon a judgment or decree of any court of 
record of this state or of the United States, sitting within 
this state. 

2. An action upon a sealed instrument when the cause 
of action accrues within this state, except those mentioned 
in section four thousand two hundred and twenty-two. 

Section 4221. Within ten years: 

1. Anaction upon a judgment or decree of any court of 
record of any other state or territory of the United States 
or of any court of the United States sitting without this 
state. 

2. An action upon a sealed instrument, when the cause 
of action accrued without this state, except those mentioned 
in the next section.” 

o 

We omit subdivision 3 and 4as they have no bearing 

upon the question. 


“Section 498+ In any case when a limitation or period 
of time prescribed in any act which is hereby repealed, for 
the acquiring of any right or the barring of any remedy, or 
for any other purpose, shall have begun to rnn, and a limita- 
tion or period of time for such purpose shall be prescribed in 
these revised statutes, the imitation or period prescribed by 
these statutes shall be held to apply only to such rights or 
remedies as shail accrue subsequently to the time when the 
same shall take effect; and the act repealed shall be held fo 
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continue in force and operative to determine all such limita- 
tions and periods of time, which shall have previously begun 
to run, unless in special cases in these revised statutes, a 
different rule shall be prescribed.” 

Sections 14, 15 and 16 of chapter 138, Revised Statutes of 
1858, were repealed by the revised statutes which took ef- 
fect November 1, 1878 (sec 4978, R. S.), so that those sec- 
tions continue in force and operative to determine the limi- 
tation for the commencement of all actions that accrued 
before November, 1878, while the Revised Statutes of 1878 
apply only to such actions as accrued after that date. 

Mead et al. v. Nelson, 52 Wis., 402. 
Kaehler v. Dobberpuhl, et al., 56 Wis., 480. 
Whitcomb v. Keater, 59 Wis., 609. 

Section 16 of chapter 138 of the Revised Statutes of 185s 

applies, therefore, to this action, as it accrued May 8, L866. 


(b.) As the ten years limited by sec. 16, ch. 138, R. S. 1858, 
expired while that statute was still in force, the right to 
bring the suit became thereby barred, and no subsequent 
statute could renew it. | 

Sprecher et al. v. Wakeley, et al., 11 Wis. 432. 

Hillv Kricke, 11 Wis., 442. 

Knox v Cleveland, 14 Wis., 245. 

Parish et al. v. Eager, 15 Wis., 532. 

Smith v. Cleveland, et al., 17 Wis., 556. 

Pleasants et al. v Rohrer, 17 Wis., 577. 
McKenney v. Springer, & Blackf., 506. 
Stipp et al. v. Brown, 2 Carter, 647. 
Weres & Peck v. Farr, 25 Vt., 41. 

Davis v. Minor Etux, | How (Miss.) 183. 


Many other cases are cited to this proposition tn note on 
page |7 of Angell on Limitations, Sixth Edition, under the 
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head, “ A statute extending the time of limitation will not 
revive causes of action already barred upon pre-existing 
statutes.” 


The action having become barred by the expiration of the 
ten years, while sec. 16,ch. 138, R. S. 1858, was still in force, 
the extension to twenty years by section 4220, R. S. of 1878, 
could not effect a renewal or revival of the right to sue. So 
this action would still be barred, even if the former section 
had not been continued by section 4984, R. S. 1878, as to all 
actions accruing before November 1, 1878. 


2. Plaintiff's proposition that subdivision 1, of section 15, 
of chapter 138, R. S. of 1858, and not subdivision 1 of sec- 
tion 16, prescribed the limitation for this action, is untena- 
ble. 


It necessitates construing the former subdivision, which 
reads: “ An action upon a judgment or decree of any court 
of record of this state,” to mean actions upon judgments 
or decrees not only of courts of record of “this state,” but 
of courts of the United States, sitting within “this state”; 
and the latter subdivision which reads: “ An action upon a 
judgment or decree of any court of record of any state or 
territory within the United States, or of any court of the 
United States,” to mean actions upon judgments or decrees 
of any such state or territorial courts, or of any court of the 
United States sitting without “this state.” This is a 
strained construction and is forbidden by well established 
rules. 


(a.) Statutes of limitations are now regarded favorably, 
and, like other statutes, are to be construed agreeably to the 
ordinary rules of statutory constrtction. 
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This doctrine has been frequently announced by. this 
court. In McCluny v. Silliman, 3 Pet., 270, the following lan- 
guage is used: “ Of late years the courts in England and in 
this country have considered statutes of limitations more 
favorably than formerly. They rest upon sound policy, 
and tend to the peace and welfare of society. The courts 
do not now, unless compelled by the force of former decisions, 
give a strained construction to evade the effect of those 
statutes. By requiring those who complain of injuries to 
seek redress by action at law within a reasonable time, a 
salutary vigilence is imposed, and an end is put to litiga- 
tion.” 


In Lewis et al. v. Marshall et al., 5 Pet., 470, the court 
say: “Statutes of limitations have been emphatically and 
justly denominated statutes of repose. The best interests 
of society require that causes of action should not be de- 
ferred an unreasonable time.” 


In Clementson v Williams, 8 Cranch,72, it is said: *‘ The 
statute of limitations is entitled to the same respect with 
other statutes, and ought not to be explained away.” 


In Leffingwell v. Warren, 2 Black, 599, the court says: 
“ Statutes of limitation are now regarded favorably in all 
courts of justice. They are statutes of repose. Usually 
they are founded in a wise and salutary policy, and pro- 
mote the ends of justice.” 


In United States v. Wilder, 13 Wal., »54, it is said: ‘** This 
court has not adopted the rule of decision made at one time 
in England (citing cases), and to some extent in this coun- 
try, under which, by a constructive equity, judicial refine- 
ments came near to abolish the statute altogether. On the 
contrary, following the decisions of the English courts 
(citing them)made more immediately after the passage of 
the statute of James I. we have sought to give it full effect. 
[In 1814, MARSHALL, Ch. J., delivering the judgment of this 
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court, declared that the statute of limitations was entitled 
to the same respect as other statutes, and should not be ex- 
plained away. The same doctrine has been asserted in sub- 
sequent decisions.” 


In Fisher v. Harnden, Paine, C. C., Rep. 61, Mr. Justice 
Livinesron, delivering the opinion of the court, said: “ The 
court disclaims all right or inclination to put on statutes of 
limitation, which are found to be among the most beneficial to 
be found in our books,any other construction than their words 
import. It is as much a duty to give effect to laws of this 
description, with which courts, however, sometimes take 
great liberties, as to any other which the legislature may be 
disposed to pass. When the will of the legislature is clearly 
expressed, it ought to be followed, without regard to con- 
sequences; and a construction derived from a consideration 
of its reason and spirit should never be resorted to, but 
where the expressions are so ambiguous as to render such 
mode of interpretation unavoidable.” 


See also Angell on Limitations, sec. 23, page 17, 6th edi- 
tion, as to the danger of having the salutary protection of 
the statute “frittered away by judicial refinements and 
subtile exceptions that never entered into the contemplation 
of its enlightened framers.” 


(b.) Such a forced construction is forbidden also by 
the very familiar rules of statutory construction, that words 
are to be interpreted according to their ordinary and usual 
meaning, and that the legislative intent is to control. 


There are two distinct and well defined classes of courts 
in this country. The one is, courts of the state, and the 
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other is courts of the United States. This classification is 
convenient, comprehensive, accurate and universally recog- 
nized. Not only do these courts constitute two separate and 
distinct classes, but their separate and distinct existence is 
always and everywhere acknowledged. The phrases, “ courts 
of the state,” and “courts of the United States,” have, in 
this connection, acquired a clear, fixed and well understood 
meaning. Unmistakably that meaning, everywhere re- 
ceived and acted upon, is, that the former embraces such 
courts only as have been established by the state, and the 
latter includes such courts only as have been established by 
the United States. This has been the uniformly received 
significance of these words, among all classes of people, ever 
since the foundation of the government. Two expressions, 
with a more firmly fixed, unvarying and universally under- 
stood meaning, could hardly be found in the English lan- 
guage. 


As said in Pennoyer v. Neff, 95 .U 5S. 714: “ Whilst the 
courts of the United States are not foreign tribunals in their 
relations to the state court, they are tribunals of a different 
sovereignty, exercising a distinct and independent jurisdic- 
tion.” 

Although both the Federal and State courts exist and 
exercise their powers within the same territorial limits, yet 
they are the courts of “separate and distinct sovereignties, 
acting separately and independently of each other,: within 
their respective spheres.” 

Abelmon v. Booth, 21 Howard, 506. 


Now when the phrases, * courts of the state,” and “ courts 
of the United States,” are used in a statute, and especially 


as distinguished from each other, how are they to be inter- 
preted? There can be no two opinions as to the answer. 
They must be interpreted according to their known, ordi. 
nary and usual significance 

Maillard et al. v. Lawrence, 16 How., 251. 

Levy's Lessee et al. v. McCartee, 6 Peters, 102. 
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Sturges v. Crownschield, 4 Wheat., 122. 
Ogden v. Sanders, 12 Wheat., 213. 
United States v. Fisher, 2, Cranch, 358. 


The same rule has been often asserted and applied by the 
Supreme Court of Wisconsin. 
Brightman v. Kirner, 22 Wis., 53. 
Battis et al. v. Hamlin, 22 Wis., 637. 
slunt v. Walker et al., 11 Wis., 334. 
Ogden v. Glidden et al., 9 Wis., 46. 


Reading the statute in the light of the foregoing rules, 
it is quite apparent, the construction contended for by plaint- 
iff in error cannot be maintained. The very language of 
the first subdivision, “an action upon a judgment or decree 
of any court of record of this state,” excludes by its very 
terms, judgments of all courts of the United States. It 
speaks, plainly and unambiguously, of judgments and de- 
crees of courts only of “this state.” A court of the United 
States is not a court of “ this state,” in the sense in which 
the words are there used. The former is just as separate 
and distinct from the latter as the court of any other 
state or territory. The courts of record of “this state,” 
Wisconsin, are the Supreme Court, and the several circuit, 
county and municipal courts established by the constifution 
and laws of that state; while the courts of the United 
Stater are the several courts established by the constitution 
and laws of the United States. And it is the former only 
that are included in the expression, “ any court of record of 
this state,” as it appears in said section 15. 

Equally forced and strained is it to say that the ex- 
pression — “any court of the United States,” in section 
i6, means such courts of the United States only as sit 
without this state. “Any court of the United States,” in- 
cludes all courts of the United States, those sitting within 
the state equally as well as those sitting without it. And it 
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is aclear and palpable perversion of the language of the 
statute, to say that the clause “any court of the United 
States, does not include courts of the United States within 
this state. 

The fallacy of the argument of plaintiff in error is best 
illustrated by the conclusion it forces him to. In order to 
applv the twenty years’ limitation to this action, he cortend- 
ed in his brief in the court below, that the clause “ any court 
of the United States,” as found in section 16, does not em- 
brace the Circuit Court of the United States for the District 
of Wisconsin, but only “coarts of the United States which 
are not courts of any state or territory, as the Supreme 
Court, the Court of Claims, and the Circuit Court of the 
District of Columbia.” 

Such is the conclusion reached by plaintiff in error and to 
which he invites this court. And it is practically the con- 
clusion the court must accept if it adopts his construction. 
It must hold that the Circuit Court of the United States for 
the District of Wisconsin, is not “any court of the United 
States.” That, we submit, would be “ giving a strained con- 
struction to evade the effect of those statutes,’ which the 
Supreme Court of the Unlted States, in McCluny v. Sillt- 
man, supra, said could not be done. 


The second subdivisions of these sections strengthen, 
rather than weaken, our construction. Here the legislature 
is industriously careful tu mark the distinction between 
actions accruing “without the state,” and those accruing 
“within the state,” and to express it by apt words. If, 
with this distinction thus before them, the legislators had 
intended to limit the meaning of “any court of the United 
States,” as used in section 16, to such courts only as are 
* without this state,” it is fair to presume they would have 
used those limiting words in that connection, as they did in 
the next subdivision where they wished such limitation to 
prevail. So, too, if they intended to embrace in “ any court 
of record of this state” as used in section 15, all courts, both 
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state and federal, “ within this state,” is it not reasonable to 
say that they would have used the latter qualifying phrase 
there, as well as in the second subdivision? What necessity 
or even propriety in the change of expression, if no change 
of meaning was intended? 


[In these sections 15 and 16, the distinction between 
courts of this state and courts of other states and territories 
and of the United States is expressly taken. The two 
classes of courts were in the mind of the legislator at the 
time, and he used appropriate language to mark this dis- 
tinction and to describe the two classes. Section 15 takes 
up one class, courts of this state, and disposes of them. 
Then section \6 takes up the other class, courts of the other 
states and territories, and of the United States, and disposes 
of them. Now, to say, that, after all this, any of the latter 
class are included in the description of the former, is doing 
violence to the language used, and actually thwarting the 
intent of the legislature plainlv expressed. 


The cases cited by plaintiff in error are therefore not au- 
thorities controlling the construction of this statute. In 
neither of them was a statute being construed that as- 
sumed to mark the distinction between state courts and 
United States courts, and with qualifying clauses as above 
in some of its subdivisions and not in others. There, either 
a statute confessedly making no such distinction was under 
review, or the question was whether the judgments of 
United States courts were to be considered foreign judg- 
ments in the state courts within the meaning of the rule 
that the merits of foreign judgments are inquirable into. 


In Chaflin v. Houseman, 92 U. S., 130, the question was 
whether an assignee in bankruptcy, appointed under the ° 
national bankrupt act, could sue in a state court; and it was 
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held he could, because the act of congress did not make 
the jurisdiction of the United States courts exclusive in 
such cases, as it might have done. 


In Turnbull v. Payson, 95 U.S., 418, and Mewster v. Spauld.- 
ing, 6 McLean, 24, the question was whether judgments of 
Unite | States courts must be authenticated as foreign judg- 
ments or as domestic. That it was not held or intended to 
be held that federal courts were courts of the state in the 
sense claimed by the plaintiff is made clear by the state- 
ment of the court on page 424,of the former case, “ That 
the district court of the United States, even out of the state 
composing the district, is to be regarded as a domestic and 
not a foreign court.” 


In Barney v. Patterson’s Lessees, 6 H. & J. (Md.), 182, the 
question was whether a judgment of the United States 
court was to be regarded in a state court as a foreign judg- 
ment within the meaning of the rule that foreign judg- 
ments are not conclusive upon the parties, but their merits 
may be inquired into; and the court held that ‘* under the 
peculiar structure of our political system it should not be 
treated as a foreign judgment,” but asadomestic judgment 
conclusive on the parties. | 


Exv-parte Shollenberger, 96 U. S, 369, went upon the 
ground that it was manifest from the statute itself that 
there was no intention to mark a distinction between fed- 
eral and state courts; and as the object of the legislature 
there, as this court says, was to relieve the citizens of the 
state from the necessity of going outside of the state to 
s2ek judicial redress upon contracts with foreign insurance 
companies, it left the party to commence his action in either 
the federal or state court having jurisdiction, as he might 
see fit. Had, however, the statute there under review 
drawn the distinction, as it does here, between the federal 
and state courts we apprehend a different decision would 
have resulted 
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The case of Simon et al. v. Mann et al., 33 Minn., 412, is 
clearly distinguishable from this. The question there was 
whether a garnishment issued by the Circuit Court of the 
United States for the district of Minnesota, was such a gar- 
nishment as authorized the debtor to make an assignment 
for the benefit of creditors, under the insolvent law of Min- 
nesota, the first section’of which is as follows: 

“ Whenever the property of any debtor is attached or 
levied upon by any officer, by virtue of any writ or process is- 
sued out of a court of record of this state in favor of any 
creditor, or garnishment made against any debtor, such 
debtor may make * * * an assignment of all his 
property * * * for the equal benefit of all his creditors, 
* * * which assignment shall be made in accordance 
with and be governed by the laws of the state of Minnesota, 
relating to assignments made by debtors, except as herein 
provided.” 

The court held: “ In view of the scope and practice of this 
insolvent law, we think the Circuit Court of the United 
States in and for the district of Minnesota is a court of this 
state within the meaning of the act referred to.” Thus it 
was because of the peculiar scope of that insolvent law, 
and the peculiar practice under it, that the court was 
induced to hold that the United States Court was a court of 
that state, but only within the meaning of that particular 
act. But it did not hold the United States Court to be a 
court of the state within the meaning of a statute, which 
itself declared the distinction between the two courts. 


[t is a settled principle, in the construction of statutes of 
limitation, that their language cannot be enlarged or re- 
strained by arbitrary addition or retrenchment — that the 
court cannot extend their plain words so as to include cases 
not within their evident meaning, nor restrict those words 
so as to exciude cases evidently intended to be included. 
“To do so.” as said Sy this court in Leffingwell v. Warren. 
supra, “would be to usurp the function of another and 
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distinct department of government. It would be legislation 
and not adjudication.” 
Angell on Limitations, Sec. 194, 476, 485, ef seq. 
Wood on Limitations, Sec. 252, p. 495. 
McIver et al. v. Raganet al., 2 Wheat., 29. a 
Bank of Alabama v. Dalton, 9 How., 522. 
Bowman et al. v. Walthen et al., 1 How., 189. 
Kendall v. United States, 107 U.5., 123. 
Leffingwell v. Warren, 2 Black., 599. 


To construe the statute as plaintiff in error contends it 


should be construed, would violate this principle. The 
court would thereby amend the first subdivision of section 


15, so as to read, “An action upon a judgment or decree of 
any court of record of this state.” or of the United © | 
States sitting within this state, thus adding a very ma- co 
terial provision to this subdivision which the legislature 
did not see fit to adopt. The court would also thereby a“ 
amend the first subdivision of section 16 so as to read, “An 
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action upon a judgment or decree of any court of record of 
any state or territory within the United States, or of any 
court of the United States,” sztting without this state. Here 
again a very important provision would be incorporated 
into the statute by the court, which the legislature did not 
see fit to adopt. Such a violent change of the statute can- 
not be made by the court. It would be usurping legisla- 
tive functions, and taking unwarrantable liberties with the 


language of the statute. 
Hanson et al v. Taylor, 23 Wis., 547. 
Harrington v. Smith, 28 Wis., 43. 
Lindsay et al. v. Fay, 28 Wis., 1 
Encking v. Simmons, 28 Wis., 272 

Fallass adnv’r..v Pierce et al., 30 Wis., 443. 
Landon v. Burke et al., 33 Wis., 452. 


In the revision of 1878, the above italicised clauses are 
added to these subdivisions, respectively. If they meant 
the same thing before the change, what necessity was there 
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for the change? The very fact that this change was made 
indicates that the legislature deemed it necessary in order 
to accomplish the objects of those subdivisions, as they now 
appear in the revision of 1878. 


Again, this statute is so unambiguous as to afford no oc- 
casion for judicial construction. It is only when the legis- 
lative language is fairly capable of two or more interpreta- 
tions that construcction has any office to perform. 


In Poor v. Considine, 6 Wall., 458, the court say, respect- 
ing a clause they were asked to construe: “The language 
of this clause is plain and unamoiguous. There is nothing 
in the context, rightly considered, which qualifies or affects 
it. There is, we think, no room for construction. * * 

Were we to adopt the construction claimed by the plain- 
tiff’s counsel, instead of adjudicating, we should legislate. 
This, we have no power to do. Our function is to execute 
the law, not to make it.” 


In United States v. Graham, 110 U.S., 219, it is said: — 
“ But with language clear and precise and with its meaning 
evident, there is no room for construction and, consequently, 
no need of anything to give it aid. The cases to this effect 
are numerous! ” 

In Thornley v. United States, 113 U.S., 310, the Court say: 
-—‘Where the meaning of a statute is plain, it is the duty 
of the court to enforce it, according to its obvious terms. 
In such a case there is no necessity for construction.” 

Edwards v. Darby, 12 Wheat., 206. 
United States v. Temple, 105 U. 3., 97. 
Swift Company v. United States, 105 U. S., 695. 


* 


Ruggles v. Illinois, 108 U. S., 526. 


The Supreme Court of Wisconsin holds the same doctrine. 
In Mundt v. Sheboygan & Fond du Lac R. R. Co.,31 Wis., 
451, the court say, on page 457: 
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“Courts cannot correct supposed errors. omissions or de- 


fects in legislation. The office of interpretation is to bring J 
out the sense where the words used are in some manner | 
doubtful, and where these are plain and unambiguous, the 
court cannot depart from the language of the statute. 


This court has too often of late had occassion to repeat and 
enforce these rules, to permit them now to be called in 
question or disregarded. It is only where the intentionof 
the legislature is ambiguously expressed, so as to be fairly 
capable of two or more meanings, that interpretation or 
any latitude of constructivn isallowable. It is only in such 
cases that the courts are at liberty to accept or act upon 
what is termed the doctrine of equitable construction.” 


In Pierce v. Atwood, 13 Mass., 344, the court says: 

“Courts may give a sensible and reasonable interpreta- 
tion to leyislative expressions which are obscure, but they 
have no right to distort those which are clear and intel- 
ligible.”’ 

The legislative expressions in the statute under inquiry 
are clear and unambiguous and incapable of more than one 
meaning. “Any court of record of this state,” cannot 
mean any court of the United States sitting within this 
state. There is, therefore, no occasion for judicial construc- 
tion in applying this statute. But,even if there was, the 
familiar rules before referred to, establish the construction 
we contend for. 


In chapter 138, the legislature classified all judgments 
into three classes as follows: 


Judgments of courts of record of this state. 


2. Judgments of courts of record of the other states and } 
territories within the United States, and of courts of the 
United Staces. 


Judgments of courts not of record. 


To actions on judgments of the first class was assigned a 
limitation of twenty years by Section 15: while to actions 


- 
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on judgments of the second class was assigned a limitation 
of ten years bv Section 16,and to those of the f’:ird class, a 
limitation of six years by Section 17. 


Subdivision 1. of Section 15, prescribes the limitation for 
judgments of all courts of record of this state. It disposes 
completely of the judgments of all such courts, and leaves 
undisposed of only the judgments of courts of record of 
other states and territories within the United States, and of 
the United States. Section 16 then takes up and disposes 
of the matter which Section 15 left undisposed of. No ex- 
ception, such as “other than courts sitting witnin this 
state,” was expressed, because none was intended, and be- 
cause, also, if it had been, no limitation would have been 
provided for the judgments of United states courts sitting 
within this state. 


A review of the Wisconsin legislation on this subject 
confirms this constructions. From 1839, down to the 
revision of L858, no discrimination was made between 
state and federal courts. The limitation for actions on judg: 
ments of all courts of record, whether of the United States 
or any state or territory of the United States, was the 
same, twenty vears; and it was expressed in apt and appro- 
priate language in section 41, chapter 127, R S. 1849, as fol- 
los: - 

Section #1. Every judgment and decree in any court of 
record of the Unitel States, or any state or territory of the 
United States, shall be presumed to be paid and satisfied at 
the expiration of twenty years after the judgment or decree 


was rendered ” 


There can be no two opinions respecting this section. The 
legislature had its attention directed to judgments of courts 
both of the United States and of the state, and it purposely 
prescribed a like limitation for them all. It used plain and 
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appropriate language as to which there cculd be no mistake. 
This legislation remained for nearly twenty years. Then 
came the radical change in the revision of 1858. Why this 
remarkable change of language, if no change of meaning 
was intended? It can be explained only on the theory that 
a discrimination was to be made between judgments ren- 
dered by courts of record of this state, and those rendered 
by courts of other states and tercitories and of the United 
States. And here again the legislature used apt and appro- 
priate language to express that intent. A limitation of 
twenty years was prescribed for judgments of courts of rec- 
ord of that state, while a limitation of only ten years was 
enacted for judgments of like courts of other states and 
territories and of the United States. Thus stood the statute 
for another twenty vears. Then came the modification 
contained in sections 4220 and 4221, revised statutes of 1878, 
whereby the twenty years’ limitation was extended to judg: 
ments of courts of record “ of the United States sitting with- 
in this state,” and the ten years’ limitation was confined to 
judgments of courts of record of any other state or terri- 
tory “or of the United States sitting without this state.” 


Thus from 1839 to 1858, a limitation of twenty vears was 
prescribed for the judgments of all courts of record, whether | 
of that state or of any other state or territory, or of the 
United States. Then, in 1858, the twenty years’ limitation 
was confined solely to jadgments of courts of record of that 
state, and a ten years’ limitation was enacted for the judg- 
ments of the courts of record of the other states and terri 
tories and of the United States Then, after twenty years, 
by the revision of 1878, there was a partial return to the 
law as it was before 1*58. The twenty years’ limitation 
was extended to the judgments of courts of record of the 
United States sitting within that state, and the ten years’ 
limitation restricted as above. And the revisors giving their 
reason for this change, say: “Judgments of United States 
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courts in this state, are put on the same fooling, as domes- 
tic judgments, as manifestly proper.” Revisor’s note, p. 
289 $4220. 


3. In the revision of 1858, actions upon judgments of 
courts of records are classified as respects the courts by 
which the judgments are rendered. Actions upon judg- 
ments of all such courts of Wisconsin are placed in one 
class, and those upon judgments of like courts of the other 
states and territories, and of the United States, are placed 
in another. That is, the basis of classification here is the 
courts rendering the judgments, not the locality or terri- 
torv within which they are rendered. But actions upon 
sealed instruments are classified as respects the territory 
within which the cause of action accrued. All such actions 
accruing within that state comprise one class, while all such 
as accrue without that state comprise another. And the 
fact that there is this marked difference in the basis of 
classification, expressed in unmistakable language within 
the limits of a few lines of this statute, gives emphasis to 
the construction we contend should be adopted. In the 
revision of 1878, the territory within which the cause of ac- 
tion accrued is made the basis of the classification of actions 
upon judgments as well as of actions upon sealed instru- 
ments. All actions upon judgments rendered within tlfis 
state, whether by a state or United States court, are as- 
signed to one class, while those rendered without the state 
are assigned to another. , 

It is clear, therefore, that the controlling consideration 
actuating the legislature in adopting sections 15 and 16, so 
far as actions upon judgments are concerned, was not the 
locality where the cause of action might arise, but the 
court by which the judgment was rendered, and if any- 
thing can be made plain by appropriate language, that 
used in these two sections makes this proposition exceed. 
ingly plain. 


“0 

So that a consideration of the legislation on the subject 
gives additional force to the construction we contend for. 
[t shows not merely an alteration in phraseology, or the 
omission or addition of words, but such a radical change, 
not only in the language, but the structure of the statute. 
as to evidence a clear intent on the part of the legislature 
to change the statute and its construction within the rule 
as to the revision of statutes referred to by plaintiff in error. 

For the same reason no aid is gained by resort to the 
statutes of other states making no discrimination between 
‘judgments of its own courts and of the courts of’ other 
states and territories and of the United States. Here the 
discrimination is plainly made and intended, and it is there. 
fore useles to consuit the legislation of other states collected 
in the different works on limitations. 


The history of sections 15 and 16,and the manner of their 
preparation, presentation and adoption, is conclusive of 
their construction, and that the interpretation adopted by 
the circuit court is the correct one and should prevail. To 
this important consideration we now invite attention 

The revised statutes of 1858 are something more than a 
mere revision of the former statutes. The law authorizing 
their preparation, chapter 126, general laws 1856, of Wis- 
consin, required the revisors not only to“ collect, compile and 
and digest thegenerallaws of the state” and “report such 
compilation to the legislature,” but also to “ accompany their 
report with such proposed amendments as they may think 
proper to suggest.” Under this authority the revisors pre- 
pared not only a revision or compilation of the former statutes 
but also several amendments to those statutes as thus re- 
vised and compiled. See revisors’ report, page 256, volume 
1, Senate Journal, 1858, of Wisconsin. In this repori thev 
state.first, that they have made a compilation of the former 
statutes making such verbal changes only as would express 
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' more clearly their meaning. Then. after thus disposing of 


the compilation or revision, proper, they say: 

“The undersigned also herewith submit several amend- 
ments which they have prepared, some of which change the 
present statutes; ohers are intended tu explain and perfect 
the laws already in existence, and others are intended to 
provide for cases not now provided for; none, however, of 
the amendments or new enactments submitted herewith, 


are intended to make any radical change in the — of 


laws contained in the revised statutes, and the su uent 
enactments of our differen legislatures.” 

The manner of doing this work, as appears by the origi- 
nal files in the office of the secretary of state, was as follows: 
They first compiled all the existing statutes under proper 
titles, divided into appropriate chapters, making no changes 
except verbal ones to express the meaning more clearly. 
These chapters thus: compiled were prepared so as to be 
adopted as reported by the revisors if the legislature desired 
to make no change in the meaning of the existing statutes. 
Then, with such of these compiled chapters as the revisors 
thought ought to be changed in meaning and substance, 
they reported new chapters covering the same subjects and 
embracing the changes recommended by them. These new 
chapters were styled amendments of, or substitutes for, the 
compiled chapters. So that if the legisluture desired to 
make the changes suggested by the revisors, they could 
adopt the new chapters as amendments to, or substitutes 
for, the compiled chapters. - 

We are now prepared ‘to consider just what was done re- 
specting the limitation of actions. First, the revisors com: 
piled all the existing statutes on that subject into one chapter 
known as chapter 135, of the compiled statutes. It em- 
braced simplv the provisions of the revision of 1849, on that 
subject, with such amendments as had since been made by 
the legislature, with a few verbal changes to express the 
meaning more accurately. With this compiled chapter. 
they reported, a new chapter on the same subject embrac- 
ing such substantial changes as they thought ought to be 
made. It was entitled “Substitute for chapter 135, of com- 
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piled statutes— Of the Limitation of Actions;” and was 
indorsed, “ Amendment No. 20.” This amendment No. 20, 
was adopted by the legislature as a “ substitute for chapter 
135, of the Compiled Statutes,” as recommended by the re- 
visors, and now appears as chapter 13S, R. S. 1858. See 
original files of Title 23, of the revised statutes of 1858, in 
the office of the secretary of state. 

Now, one of the principal changes of the old statutes oc- 
casioned by this amendment or substitute, is the very dis- 
crimination between judgments of courts of record of this 
state, and judgmenis of courts of record of the other states 
and territories and of the United States, effected by sections 
15 and 16, of chapter 138, R. S. 1858. Can there be any 
doubt, then, from the history of these sections, that the 
legislature intended to make the change effecting this dis- 
crimination and that it actually did it by the use of apt 
and appropriate language? 


If. 


Subdivision one, section 16, revised statutes 1858, of Wis- 
consin, is a valid statute. 


1. This statute prescribes limitations for actions in the 
state courts only. It does not assume nor undertake to pre- 
scribe limitations for actions in the United States courts. 
That it could not do, alone and by itself, had it attempted. 
It does not, therefore, in any manner, interfere with or im- 
pede actions or proceedings in United States courts. It 
does not, proprio vigore, even apply to the latter courts. 
Were there not an act of congress applying this statute to 
those courts, we should not contend fora moment that it did 
apply to them. That there is such an act will presently be 
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seen. The question here is, is this a valid statute as pre- 
scribing limitations for actions in the state courts? That 
the state has lawful authority to prescribe limitations for 
all actions that may be brought in its courts, is too well set- 
tled to need argument or citation of authority in this 
court. 


2. The fact that this statute prescribes a shorter period 
of limitation for actions upon judgments of courts of other 
states and territories, and of courts of the United States, 
than is prescribed by section 15 for judgments of courts of 
record of this state, does not affect its validity. That fact 
might be urged, possibly with great force, against the policy 
of the statute; but as against the power of the legislature to 
pass it, it can have no force whatever. And it is the power 
of the legislature, not the policy of its action, that is here 
under review. 


8. Such shorter limitation has already been held valid as 
regards judgments of courts of other states. And the 
same arguments are equally potent to sustain such limita- 
tion respecting judgments of courts of the United States. 
The power of the state to prescribe a shorter period of limi- 
tation for judgments of courts of other states than for 
judgments of its own courts, is one of its reserved soverezgn 
powers. It is thus stated by’ Mr. Angell in his work on 
Limitations, section 65. ° 

“The respective states under our government may, tn vir- 
tue of their reserved sovereignty, limit the time for reme- 
dies even upon the judgments of courts of other states, and 
altogether bar, by statute,! suits upon such judgments, if 
not instituted within the time prescribed by the statute.” 

This Court in McElmoyle v. Cohen, 13 Peters, 312, speak- 
ing of the power of the states to enact such statutes, say, 
at page 327: 

“Tt would be strange, if in the now well understood 


rights of nations to organize their judicial tribunals accord. 
ing to their notions of policy, it should be conceded to them 
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in every other respect than that of prescribing the time 
within which suits shall be litigated in their courts. Pre 
scription is a thing of policy, growing out of the experi- 
ence of its necessity and the time after which suits or ac- 
tions shall be barred, has been from a remote antiquity, 
fixed by every nation, in virtue of that sovereignty by which 
wt exercises its legislation for all persons and property with- 
in its jurisdiction. This being the foundation of the right 
to pass statutes of prescription or limitation, may not our 
states, under our system, exercise this right in virtue of 
their sovereignty / or is it to be conceded to them in every 
other particular, than that of barring the remedy upon 
judgments of other states by the lapse of time? The states 
use this right upon judgments rendered in their own 
courts; and the common law raises the presumption of the 
payment of a judgment after the lapse of twenty years. May 
they not, then, limit the time for remedies upon the judg- 
ments of other states, and alter the common law by statute, 
fixing a less or larger time for such presumption, and 
altogether bdrring suits upon such judgments, if they shall 
nut be brought within the time stated in the statute? It 
certainly will not be contended that judgment crediturs of 
other states shall be put upon a bette: footing, in regard to 
a state’s right to legislate in this particular than the judg. 
ment creditors of the state in which the judgment was ob- 
tained. And if this right so exists, may it not be exercised 
by a state, restraining the remedy upon the judgment of an- 
other state, leaving those of its own courts unaffected by a 
statute of limitations, but subject to the common law pre- 
sumption of payment after the lapse of twenty years. In 
other words, may not the law of a state fix different times 
for barring the remedy in a suit upon a judgment of 
another state and for those of its own tribunals. We use 
this mode of argument to show the unreasonableness of a 
_coatrary doctrine. But the point might have been shortly 
dismissed with this sage declaration, that there is no direct 
constitutional inhibition upon the states, nor any clause in 
the constitution from which it can be even plausibly in. 
ferred that the states may not legislate upon the remedy in 
suits upon the judgments of other states, exclusive of all in- 
terference with their merits.” 

Bank of Alabama v. Dalton, 9 How., 522. 

Randolph v. King, 2 Bond (C. C.), 104. 

In re Nassau, 2 Central, L. J.. 570. 


McClintock v. Rogers, 12 5. & M., 702. 
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The same arguments apply with equal force to the right 
of the states to limit the time for remedies upon judgments 
of courts of the United States. With equal force it may be 
urged, “it certainly will not be contended that judgment 
creditors of a court of the United States shall be placed upon 
a better footing in regard to a state’s right to legislate in 
this particular, than the judgment creditors of the state 
court in which the judgment was obtained. And if this right 
so exists may it not be exercised by a state’s restraining the 
remedy upon a judgment of a court of the United States, 
leaving those of its own courts unaffected by a statute lim- 
itation, but subject to the common law presumption of 
payment after the lapse of twenty years.” If the state 
prescribe no limitation of action upon its own judgment, 
then, the common law prescription of twenty years would 
apply to such actions. But would its failure to pass such 
act, deprive it of the power to prescribe a shorter period of 
limitation of actions upon judgments of courts of the United 
States’ It certainly would not. 


4. It is, then, established law, that the state may pre- 
scribe limitations for actions upon judgments without re- 
gard to the court pronouncing them, whether it be a court 
of itsown or another state. The only inquiry remaining 
is, does the fact that the court pronouncing the judgment 
is a United States court, prevent the state from exercising 
that power? A brief consideration of the nature of a judg- 
ment will be sufficient to show that it does not. A judg- 
ment is simply the evidence of a debt or liability between 
the parties to the action. It transforms into an indisputa- 
bie debt or liability of record, what before was a disputable 
debt or liability, existing only in parol or simple contract. 
It changes only the evidence of the debt or liability and the 
manner of enforcing and securing its avaiis. It still re- 
mains, simply and only an evidence of debt or liability be- 
tween the parties to the action. Between the parties to 
the action, we say, and no one else. Neither the court. 
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pronouncing it, nor its officers, nor the state or govern ment 
establishing the court, is, in any way, a party to such debt 
or liability. No rights. privileges or liabilities of either are 
granted, secured, preserved or affected thereby. The fact 
that the court pronouncing it is a United States court, does 
not, at all, change its character. It still remains simply an 
evidence of debt or liability between the parties — and noth- 
ing more. It may besued over in the state courts always — 
in the United States courts, only when the parties are rest- 
dents of different states, or otherwise, such as to give those 
courts jurisdiction. There is, therefore, nothing in the fact 
that the court which pronounces it, is a United States court, 
that prevents the state from limiting the action on it when 
brought in its own courts. 

The fact that the evidence of the debt or liability is de- 
clared, signed and preserved by the United States officials, 
makes no difference in this respect. A patent of land is- 
sued by the United States, is likewise so signed. And yet 
it would not be claimed for a moment that an action by the 
patentee to recover the land would not be barred by ten 
years adverse possession under the state law. 


5. This statute is obnoxious to no constitutional in- 
hibition or ‘limitation. Before the formation of the 
Union, the states, or colonies, possessed all legislative 
power within their respective limits. By adopting the 
constitution of the United States, they simply granted 
certain of their powers to the general government; but 
by a special provision reserved to themselves all “the 
powers not delegated to the United States by the con- 
stitution nor prohibited to it by the state.” (Art. 10, 

Amendments.) On the other hand, the state constitution 
is to be regarded, not as a grant of power, but as a limita- 
tion upon powers already possessed. So that to ascertain 
whether a state possesses a particular power, we are first to 
ascertain whether the constitution of the United States con- 
tains a grant of that power to the United States, or a pro 
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hibition of it to the state; and second, whether the state 
constitution contains any prohibition or limitation of that 
power. If the former contains no such grant or prohibition, 
and te laiter is also free from any such limitation or pro- 
hibition, then the state possesses the power in question. 


In Bushnell v. Beloit, 10 Wis, 195, the court announces 
this doctrine in the following language: 

“We suppose it to be a well settled political principle 
that the constitution of the state is to be regarded 
not as a grant of power, but rather as a_ limitation 
upon the powers of the legislature,and that it is com- 
petent for the legislature to exercise all legislative power 
not forbidden by the constitution or delegated to the 
veneral government or prohibited by the constitution of the 
United States. The legislature subject to a qualified veto 
of the executive, possesses all the legislative power of the 
state,” and it may enact any statute it is not expressly pro- 
hibited from passing either by the constitution of the state 
or of the United States. 

In Bank of Alabama v. Dalton, 9 How., 522, the court 
speaking of a statute of one state limiting actions upon 
judgments of other states, say at page 527: 

“In administering justice to enforce contracts and judg- 
ments, the states of this Union act independently of each 
other, and their courts are governed by the laws and munig- 
ipal regulations of that state, where a remedy is sought, un- 
less they are controlled by the constitution of the United 
States, or by laws enacted under its authority. And one 
question standing in advance of others is, whether the courts 
of Mississippi stood thus controlled, and were bound to re- 
ject the defense set up under the state laws, because, by the 
supreme laws of the Union it could not be allowed.” 


The constitution of the United States contains no grant 
by the state of this power to the United States and no pro- 
hibition of it to the states; and there is io limitation or 
prohibition contained in the state constitution The state 
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legislature, therefore, has the power to enact this statute, 
and the statute is valid. 


6. The principle is well settled that no statute will be de- 
clared in conflict with the constitution unless it clearly and 
unmistakably violates that instrument. The court must be 
able to put its finger upon the particular clause of the con- 
stitution violated before it will declare the statute unconstitu- 
tional. 

Fletcher v. Peck, 6 Cranch, 87. 

Dickson v. The State, 1 Wis., 122. 

State ex rel. Chandler v. Main, 16 Wis., 398. 
Mills v. Charleton, 39 Wis., 400. 

State ex rel. Grundt v. Albert, 32 Wis., 403. 


The plaintiff will look in vain for any provision of the 
constitution that the statute under review violates. Hence 
as this Court sav in Bank of Alabama v. Dalton, 9 How., 
522 (p 529,) speaking also of astatute of limitation, “as the 
state law is pot opposed to the coustitution of the United 
States or to the act of congress of 1790, it is our duty to af- 
firm the judgment,” so. this statute is valid. 


7. The legislative authority is clearly apparent when we 
consider the character of statutes of limitation and the 
power involved in their enactment. They relate solely to 
the remedy, and establish what circumstances shall be taken 
as eVidence that a contract has bven performed. Hence, 
the power involved is simply a power to establish a rule of 
evidence, and that power has never been denied to the 
states. 


In Angell on Limitations, section 22, it is said: 

“They rather establish that a certain lapse of time 
shall amount to the evidence of the transfer of property 
or of the performance of a contract, than to take away 
the one, or dispense with the other. In prescribing the 
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evidence which shall be received in its courts, and in giv- 
ing effect to that evidence, a state is clearly within 
the limits designated by the consitution of the United 
States.” 


In Sturges v. Crowninshield, 4 Wheaton, 122, this Court, 
at page 207, say: 

“Statutes of limitations relate to the remedies which 
are furnished in the courts. They rather establish, that 
certain circumstances shall amount to evidence that a 
contract has been performed, than dispense with its per- 
formance.” 


In Ogden v. Sanders, 12 Wheaton, 213, Chief Justice 
MARSHALL says, at page 349: 


“In the case of Sturges v. Crowninshield, it was observed 
by the court that these statutes relate only to the reme- 
dies which are furnished in the courts; and their language 
is generally confined to the remedy. They do not purport 
to dispense with the performance of a contract, but pro- 
ceed on the presumption that a certain length of time, 
unexplained by circumstances, is reasonable evidence of a 
performance. It is on this idea alone that it is possible 
to sustain the decision, that a bare acknowledgment of the 
debt, unaccompanied with any new promise, shall remove 
the bar created by the act. It would be a mischief not 
to be tclerated, if contracts might be set up at any dis- 
tance of time, when the evidence of payment might be 
lost, and the estates of the dead, or even of the living, be 
subjected to these state obligations. The principle is, with- 
out the aid of a statute, adopted by the courts as a rufe 
of justice. The legislature has enacted no statute of 
limitations as a bar to suits on sealed instruments. Yet 
twenty years of unexplained silence on the part of the 
creditor is evidence of payment. On parol contracts, or 
on written contracts not under seal, which are considered 
in a less solemn point of view than sealed instruments, 
the legislature has supposed that a shorter time might 
amount to evidence of performance, and has so enacted. 
All have acquiesced in these enactments, but have never 
considered them as being of that class of laws which impair 
the obligation of contracts. In prescribing the evidence 
which shall be received in its courts, and the effect of that 
evidence. the state is exercising its acknowledged powers. 
It is likewise in the exercise of its legitimate powers, when 
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it is regulating the remedy and mode of proceeding in its 
courts.” 


In Jackson v. Lamphire, 3 Peters, 250, the court say, at 
page 290: 

“It is within the undoubted power of state legislatures to 
pass recording acts; * * * * * such, too, is the power 
to pass acts of limitation, and their effect. Reasons 0° 
sound policy have led to the general adoption of laws of 
both descriptions, and their validity cannot be questioned.” 


8. This Court recited these statutes and expressed no dis- 
sent from the construction and validity of the sections we 
contend for here. In Koshkonong v. Burton, 1+ Otto, 66s, 
the court, reciting and construing the statutes of limita- 
tions of this state, say at page 670: 

“The revision of 1849 was superseded by one made 
1858, which went into operation on the first day of Janu 
ary, 1859. By the latter, as modified by an act passed in 
1861, civil actions, other than for the recovery of real prop- 
erty were required to be commenced within the following 
periods: “ Actions upon judgments or decrees of courts of 
record of the state and actions upon sealed instruments 
when the cause of action accrued in the state, within twenty 
years. (Rev. Stat. Wis., 1858, C. 138, sec. 15): Actions upon 
the judgments or decrees of courts of record of any state or 
territory of the United States or of the Courts of the United 
States, and actions upon sealed instruments, when the cause 
of action accrued out of this state, within ten years (sec. 
16); and actions upon contracts, obligations or liabilities, ex- 
press or implied, excepting those mentioned in sections 15 
and 16 within six years, the time to be computed, in each 
case, trom the date when the cause of action accrued 
ge tie * Thus stood the law of the state until the 9th 
day of Masih 1872, etc.” 


Thus this court has practically construed these sections 
and held them valid. If they were to be construed as 
claimed by the plaintiff in error, or to be held invalid 
any respect, this court would hardly have used the above 
language. | 

The cases cited by the learned counsel for ‘the plaintiff 
li error are not in conflict with the views here expressed. 
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United States v. Thompson, 98 U.5., 486, went upon the 
very familiar theory that exemptions are a prerogative of the 
sovereign which can be surrendered only by the act of the 
sovereign and one soverign canaot surrender it for another. 
Farmers & Mechanics National Bank v. Dearing, 91 U. S., 
29. McCullough v. Maryland, 4 Wheaton, 316. Bank of Com- 
merce v. Commissioners of New York City and County, 2, 
Black, 620, went, the two former upon the ground that the 
bank was an instrumentality of the government, used by it to 
carry on the affairs of the government and the state could 
not tax it or apply its usury laws to its contract; and the 
latter case on the ground that the stocks and bonds of the 
government were like instrumentalities and could not be 
taxed by the state. 


The Chicago & Northwestern Railway Co. v. Whitton, 
13 Wallace, 279, Home Insurance Company v. Morse, 20 
Wallace, 445, and Ableman v. Booth, 21 Howard, 506, were 
all cases where it was sought by state laws to circumscribe 
the jurisdiction of Federal Courts as established by the Con- 
stitution and acts of Congress, or, as in Ableman v. Booth, 
where the state court assumed to revise and annul the 
judgments and proceedings of the Federal Courts. 


III. 


The Supreme Court of Wisconsin has construed the stat- 
utes under inquiry, and held that subdivision |, of sec. 16, 
chapter 148, R. 5. of 1858, prescribes the limitation for com- 
mencing actions upon judgments of courts of the United 
States recovered before the adoption of the Revised Statutes 
of Ls78, and that it is valid: 

Waterman, adm’r, etc., v. Town of Waterloo, 69 Wis.., 


60. 
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It is intimated in plaintiff’s brief that that case was car- 
ried through the courts with undue expedition. But the 
volume in which it is reported shows that many of the cases 
therein consumed no more time, and some less than this one. 
The fact is, that the Wisconsin practice is such that cases 
usually reach decision in the Supreme Court within a year 
or year and a half after their commencement. 


The construction given to the statutes of a state by the 
highest judicial tribunal of that state will be adopted and 
followed by this court. Speaking of the construction given 
to the Wisconsin statute of limitations by the Supreme 
Court of Wisconsin, this court lay down the rule as follows 
in Leffingwell v. Warren, 2 Black, 599: 

“The construction given to a statute of a state by the 
highest judicial tribunal of such state is regarded as a part 
of the statute and is as binding upon the courts of the 
United States as the text.” 

And in support of this the many previous cases of this 
court are there cited. 


The Waterman case was commenced and determined while 
the present action was pending. We do not claim for it, 
therefore, that conclusive effect here that an earlier deter- 
mination of it might have had under the decisions of this 
court. But we do claim that in the language of this court, 
“even in such cases, for the sake of harmony and to avoid 
confusion, the Federal Courts will lean towards an agree- 
ment of views with the State Courts if the question seems 
to them balanced with doubt.” 

Burgess v. Seligman, et al., 17 Otto, 20. 


We claim for that case also the respectful consideration 
due to t14 decision of the highest court of a state, respect- 
ing the validity or meaning of the constitution of that state- 
or its statutes, which, as repeatedly said by this court, is 
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“always entitled to the highest respect of the Federal 
Courts.” 
Bucher v. Cheshire R. R. Co. et al., 125 U.S., 555. 


In Walerman, adm’r, etc., v. The Town of Waterloo, supra, 
the question under inquiry was raised in precisely the same 
manner that 1s here. 

The first cause of action there was upon a judgment of 
the circuit court of the United States, fur the district of 
Wisconsin, rendered September 14, i866 The action was 
commenced August 26, L586, and to this cause of action, the 
defendant pleaded the ten years limitation prescribed by 
subdivision 1, of section 1°, chapter 138% RS. of 1858, and 
the court held it applied to and barred the action. After 
stating the above facts and that the only question was 
whether said ten years statute applied to and ruled the case, 
the court say. 

“This is a new question in this court, but we do not 
think that there is the least possible doubt about the 
construction of this statute; indeed, the language is too 
plain and explicit to admit of construction. It has but one 
meaning. ‘Section 16, c. 138, Rev. St. 1858. Within ten 
years. (1.) An action upon a judgment or decree of any 
court of record of any state or territory, within the United 
States, orof any court of the United States.’ This cause 
of action is a judgment of a court of the United States and, 
therefore, within the very language of this statute and 
barred by it. Previous to this statute, the judgments of all 
courts of record were barred in twenty years. In 185&the 
legislature saw ritto bar all judgments or decrees of state 
courts other than those of this state, and ail territorial courts, 
and of any court of the United States, in ten years, and 
leave the twenty years limitation upon a judgment or de- 
cree of any court of record of this state as in section 35. 
In the revision of LS7S8, in section 4220, the judgments or 
decrees of United States courts, sitting within this state, 
were placed, with judgments and decrees of the courts of 
record of this state, under a bar of twenty years, and the 
revisors say in their note to said section: ‘Judgments of 
United States courts in this state are put on the same footing 
as domestic judgments, as manifestly proper. Who put 
them on the same footing and when were they put 
on the same footing as domestic judgments’ Why 
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the revisors, and by the revision, as a matter of 
eourse. Most certainly the history of this legislation, and 
the changes manifestly made, do not cast any doubt upon 
the plain and obvious meaning of this language. Any argu- 
ment of construction based upon this language might imply 
a doubt where none can exist. Similar language in the 
state insolvent law of Minnesota, in Simon wv. Mann, 33 
Miun., 413, 23 N. W. Rep., 856, was held to include the cir. 
cuit court of the United States for the District of Minnesota, 
bat only ‘in view of the scope and practice of the insolvent 
law.” That the circuit courts of the United States are 
properly called domestic courts of the states wherein they 
are held, could not possibly change the meaning of this lan- 
guage, “or of any Court of the United States.” without de- 
stroying it entirely. What other United States Courts, ex. 
cept the district and circuit courts of the United States 
render judgments upon which the statute of limitations can 
run? The revisors seemed to think that they had put the 
judgments of these courts upon the footing of domestic 
judgments vy an amendment in the revision; not to make 
them domestic, but “to put them ou the same footing” 
under the limitation law. The authorities cited by the 
learned counsel of the appellant have no possible applica 
tion or effect to cast a doubt on the plain language of the 
statute. It has been very properly changed in the revision 
of 1878, but we must administer the law applicable to this 
case as we find it.” f 


The manuscript case of Cole v. Weil decided by Judge 
Miller in the District Court of the United States for the 
District of Wisconsin in LS7v, is not entitled to any weight 
here. The decision of that case was reviewed and held un- 
svund by Judges Gresham and Bunn in the present case, and 
was not followed by the Supreme Court of Wisconsin in 
the Waterman case. though urged on its attention. 


IV. 

The statute being valid as applicable to the state courts, 
the judiciary act applies to and makes it valid in the United 
States courts also. 

Angell on Limitation, Sec. 24. 


ee SF 8 ee. SS ae 
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Tie judiciary act of 1789, Sec. 34, R. S., Sec. 721, pro- 
vides, “that the laws of the several states, except where 
the constitution, treaties or statutes of the United States 
shall otherwise require or provide, shall be regarded as 
rules of decision in trials at common law, in courts of the 
United States in cases where they apply.” 

In McCluny v. Silliman, 3 Peters, 270, the Supreme Court 
of the United States say at page 277: 

“ Under this statute, the acts of limitations of the several 
states, where no special provision has been make by Con- 
gress, form a rule of decision in the courts of the United 
States, and the same effect is given to them as is given in 


the state courts.” 


In Bank of Alabama v. Dalton, 9 How., 521, the court 
say: | 
“ That acts of limitation furnish rules of dicision, and are 
equally binding on the federal courts as they are on state 
courts, is not open to controversy; the question presented is 
one of legislative power, and not practice.” 


In Leffingwell v. Warren, 2 Black, 599, the court say: 

“The courts of the United States, in the absence of legisla- 
tion upon the subject by congress, recognize the statute of lim- 
itations of the several states, and give them the same cen- 
struction and effect which are given by the local tribunals. 
Thev are a rule of decision under the 54th section of the 
judiciary act of September 24, 1789, ch. 20. 

The construction given to a statute of a state by the high- 
est judicial tribunal of such state, is regarded as part of the 
statute, and is as binding upon the courts of the United 
States as the text.” 

lu Ross et al. v. Duval et al., 13 Peters, 45, the court say 
ah page 60; 

“Tf this, then, be a limitation law, it is a rule of property; 
and ander the 34th section of the Judiciary Act, itisarule of 
decision for the courts of the United States.” 


—— 
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In Wayman et al. v. Southardt et al., 10 Wheaton, 1, the 
court say on page 48: 

“This section is unquestionable prospective, as well as 
retrospective. It regards future as well as existing laws.” 


In United States v. Mundell, 6 Call., 245, it is said: 

“ Under section 34 of the Judiciary Act, the existing stat 
utes of a state, when applicable, must be considered in the 
same manner as if the words of the state law had been 
adopted and specially re-enacted by act of congress.” 


In Tioga R. R. Co. v. B. & C. R R. Co.. 20 Wallace, 137. 
the court say: 


“In Angell on Limitation of Actions of Law, at p. 14, sec. 
24, the author says: ‘Under the 34th section of the Judiciary 
Act of 1789, | Stat. at L., 73, the Acts of Limitations of 
the several states, where no special provision has bees 
made by congress, form a rule of decision in the courts of the 
United States, and the same effect is given to them as is 
given in the state courts. In accordance besides to a steady 
course Of decision for many years, the federal judiciary feel 
it an incumbent duty carefully to examine and ascertain if 
there be a settled Construction by the state courts of the 
statutes of the respective states where they are exclusively 
in force, and to abide by and follow such construction when 
found to be settled. There is no unwritten or common law 
of the union. The rule of action is found in the different 
states as if may have been adopted and modified by legis- 
lation and a course of judicial decision. The rule of de- 
cision must be found in the local law, writtea or unwritten.” 


lt has already been observed this statute does not under- 
take to limit actions on judgments when brought in courts 
of the United States. It assumes to limit them only when 
brought in the state courts. Then the act of congress pro- 
vides, in effect, that the limitations thus prescribed by the 
state for actions in the state courts, shall be the limitations 
for the same actions when brought in the courts of the 
United States. Thus the limitation of the action in the iat 
ter courts, is prescribed by the act of congress, and not by 
the state law; the act of congress providing only that the 
periods of limitation prescribed by the state for the actions 
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in its courts shall be the periods of limitation in the United 
States courts. The limitation prescribed by the state law 
prevails in the United States courts, not because of the state 
by any means, but because of the act of congress pro- 
viding it shall prevail there. So that applying here the 
principles announced in the foregoing cases, and the case 
stands the same as if there were a separate act of congress 
prescribing, in so many words, a ten years limitation for 
this action. | 

GEO. W. BIRD, 

DANIEL HALL, 

Attorneys for Def’t in Ervor. 
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1 Unitep STATES OF AMERICA, 
Southern District-of Mississippi: 


Pleas and proceedings had and done at a regular term of the circuit 
court of the United States for the fifth circuit and southern dis- 
trict of Mississippi, begun and held, pursuant to law, in the court- 
room of said court, in the city of Jackson, in said district, on the 
first Monday of November, A. D. 1554. 


_ Present and presiding, the Honorable R. A. Hill, U. S. district 
judge for Mississippi. 


W. P. Ware v. ALLEN, West & Busu. 


Be it remembered that heretofore, to wit, on the 29th day of Jan- 
uary, A. D. 1884, a transcript of the record from the chancery court 
of Copiah county in the above-styled cause was filed in the office of 
the clerk of said circuit court, and is in the words and figures follow- 
ing, to wit: 


2 THe Srate or Mississippi, Copiah County : 


Proceedings before the chancery court of Copiah county, in said 
State, at the Jan’y term thereof, A. D. 1884. 


The Honorable.E. G. Peyton, chancellor, pres’d’g. 
Tue Strate or Mississippi, Copiah County: 
Chancery Court. July Term, 1883. 


W. P. Wark, a Citizen of said State & County, Complainant, 
v. 

James H. ALLEN, a Citizen of and Having His Post Office at New 
Orleans, in the State of Louisiana; T. H. West, a Citizen of and 
Having His Post Office at St. Louis, in the State of Missousi, and 
J.C. Bush, a Citizen of and Having His Post Office at Mobile, in 
the State of Alabama, Whoare Partners as Cotton Factors in New 
Orleans, Louisiana, under the Firm Name of Allen, West & Bush, 

and L. B. Harris, George 8. Dodds, and Mrs. C. A. Ware, 

3 all of Hazlehurst, in said County of Copiah, Partners There 

as Merchants under the Firm Name of Harris, Dodds & Co., 
and Mrs. R. B. Mims; a Citizen of the County of Copiah and State 
of Mississippi, Defendants. 


To the chancery court of said county: , 

The complainant shows to the court that said firm of Allen, 
West & Bush, on November 7th, 1851, signed and delivered to 
him their written promise, a copy of which is herewith filed as “ Ex- 
hibit A,” whereby they promised ninety days thereafter to pay him 
or order $10,000 for two notes of 'T. P. Ware for $5,000 each, provided 
they were not “defeated” in the suit against T. P. Ware, in which 
case (of such defeat) said promise to be void; that thereupon com- 
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plainant handed them the said two notes of T. P. Ware, duly en- 
dorsed, and that they were not defeated in their suit against said 
T. P. Ware, but realized from it a large sum of money; whereupon 
said promise became a valid obligation to complainant, and that it 
remains due and unpaid ‘and they refuse to pay any of it; 
f that they are non-residents of the State of Mississippi and 
reside and have their post office as hereinbefore set forth, 
but have debts due them from the said Harris, Dodds & Co. 
and Mrs. R. B. Mimms, who are residents of said State of Mississippi, 
residing as aforesaid. Now, to the end that the debts due from said 
resident defendants to said non-residents may be subjected to satis- 
faction of complainant’s demand by proceedings in attachment— 
Complainant prays that said non-resident defendants be made 
parties by publication and said resident defendants by proper process, 
and that all be made to answer this bill on oath, fully, and in detail, 
the said residents to say what they owe said Allen, West & Bush, 
and, at the fina! hearing, that they be decreed to pay the same to 
complainant, and that said Allen, West & Bush be decreed to pay 
any balance due on said promise to complainants, or, if mistaken in 
the relief prayed, then that the court will decree such other or fur- 


ther relief as may be equitable and just, and &c. 
CALHOON & GREEN, P. Q. 


5 THe STATE OF MIssIssIPPt, \ ss 
Copiah County, 
Before the undersigned, chancery clerk of said county, came W. 
P. Ware, who, being duly sworn, made oath that the statements of 


the foregoing bill are true. 
W. P. WARE. 


Sworn to and subscribed before me this Feb’y 21st, 1883. 
| J. M. NORMAN, Clerk. 


Exuipit “A” to BILL. 


Copy. 
New OrzeEaAns, Nov. 7th, 1881. 


Ninety days after date we promise to pay W. P. Ware or order 
ten thousand dollars for two notes of T. P. Ware for five thousand 
dollars each, dated August 21, ’81, one on demand & one at 30 d’ys, 
provided we are not defeated in the suit against T. P. Ware; if so, 
this note is void. 


Yours truly, 
(Signed) ALLEN, WEST & BUSH. 


Bill and Exhibit “A” filed and sum’s issued, and notice to non- 
residents handed to O. H. Johnson, editor of “ The Signal,” 
6 for publication, and copy inailed to each to their respective 
P. O. named in the bill. 
Feb’y 21st, 1883. 


J. M. NORMAN, Clerk. 
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Citation. 


The State of Mississippi to James H. Allen, of New Orleans, Louis- 
iana; T. H. West, of St. Louis, Missouri, and J. C. Bush, of Mobile, 
Alabama, partners under the firm name of Allen, West & Bush: 


You are commanded to appear before the chancery court of Copiah 
county, in said State, on the first Monday of April, 1883, at rules, 
to defend the suit in said court of W. P. Ware, wherein you are de- 
fendants. 


Feb’y 21st, 1885. 


J. M. NORMAN, Clerk. 


Tue Strate or Mississippi, Copiah County: 


Personally appeared before the undersigned, circuit clerk in and 
for said county, Oscar H. Johnsgn, publisher of the Copiah Signal, 
a newspaper printed and published in the town of Hazlehurst, 

Copiah county, Mississippi, who, being duly sworn, deposes 
7 and says that the advertisement of which the annexed is a 

copy was published in said newspaper on the dates specified 
below, to wit: 


* No. Vol, Day of week. | Day of month. | Year. 
ee siccaahecasnsidlaaicastiinpmaiesiueds 2 Friday. | Feb’y 23d | 1883 
En aE eRe res SNe . . | March 2nd | “ © 
Os scentsehinmanaeibhaiels Helical ap ee, ‘6 | ‘sé Oth c 
6 ease Ce a OL Ae sé ‘é | “é 16th ““ 
Seen nN apsenaneeRRAeRRERNENNRNENRENEN ———— — —_—— i 

Sworn to and subscribed before me this 26 day of June, 1883. 
E. W BRAWN, Clerk. 
Filed June 26th, 1883. 
J. M. NORMAN, Clerk. 
THe STATE OF MIsSISSIPPT, 
8s. 
Copiah County, 
To the sheriff of Copiah county, Greeting: 
We command youto summon Mrs. R. B. Mimms & L. B. Harris, 


Geo. S. Dodds, & Cynthia C. Ware, of the firm of Harris, Dodds & Co., 
if to be found in your county, to be and appear before the chancery 
court of said county, at rules thereof, to be holden at the court-house, 
in the town of Hazlehurst, on the first Monday of April, 1883, there 

and there to answer the bill of complaint of W. P. Ware this 
8 day filed in said court against them and Allen, West & Bush, 

and further to do and receive whatever our said chancery 
court may consider or decree in this behalf. Herein fail not under 
the penalty of one hundred dollars, and have you then and there 
this writ. 
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Witness my hand and seal of said court this 21st day of February, 
A. D. 1883. 

[ SEAL. | J. M. NORMAN, 
Chancery Clerk. 


The nature and object of this writ are: It is an attachment in 
| chancery to subject any debt you may owe Allen, West & Bush to 
| the demand of W. P. Ware, who sues for $10,000. 

| J. M. NORMAN, Clerk. 


Executed on L. B. Harris, Geo. S. Dodds, & Mrs. Cynthia A. Ware 
by delivering to each of them a true copy with the endorsement 
thereon this Feb’y 24th, 1885. 


T. J. HARGRAVE, She’ff 


Executed on Mrs. R. B. Mimms by copy delivered Feb’y 23d, 1883. 
T. J. HARGRAVE, She’ff, 
Per JORDAN, D.S. 


9 THE STATE OF Mississippi, Copiah County: 
Chancery Court. 


W. P. Ware, Complainant, - 
V8. 
ALLEN, West & Busu et al., Defendant-. 


James H. Allen, Thomas H. West, & J. C. Bush, as partners doing 
business under the firm name and style of Allen, West & Bush, who 
answer separate and apart from their codefendants, come, and for 
| their answer to the bill of complaint of W. P. Ware, or so much 
thereof as they are advised it is necessary as material for them to 
answer, answering; most respectfully say: They admit their resi- 
| dence, their partnership, and business to - as stated in said bill of 
| complaint. They admit the signing and delivery to complainant of 
the writing a copy of which is appended to complainant’s bill of 
complaint, marked Exhibit “A,” but deny that it imposed any 
moral or legal obligation on their respondents to pay to complain- 
antthe sum of ten thousand — or any othersum, for the follow- 
10 ing reasons: Complain: int was, about the time of the execu- 
tion of said writing, Exhibit “A” to complainant’s bill, to wit, ‘ 
the 7th of November, 1881, and for some time previous thereto, | 
doing business in Hazlehurst. Mississippi, under the name of T. P. 
Ware, and your respondents are informed and believe and so ¢ harge 
the fact to be that complainant had, a few years previous, been en- 
gaged 1 in a large merchantile business in said town of Hazlehurst 
in his own name, but had failed, owing a large amount of money 
and had commenced this business ip the name of his brother, T. P. 
g Ware, and was doing the business in the name of T. P. Ware, using ~ 
| said name simply as a shield or screen to deceive and defraud the 


~ 
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creditors of the said complainant, W. P. , and while this business 
was being so conducted and carried on by -complainant in the 
name of T. P. Ware it became largely indebted to these re- 
spondents for money advanced and paid out to and for said 
merchantile house of T. P. Ware, at Hazlehurst, being run 


ii as aforesaid,in the sum of about sixteen thousand and two 


hundred and forty-seven & ;'; dollars, after appropriating 
the cotton then on hand as credits on the said 7th day of November; 
1881; and respondents now state that the original of Exhibit “A” to 
complainant’s bill was executed under the following circumstances : 
Complainant came to New Orleans and represented to respondents 
that the house of T. P. Ware, that was so largely indebted to them, 
was about to fail, and that he, complainant, held T. P. Ware’s notes 
for $10,000.00 (two notes for $5,000.00 each), the two notes described 
in the bill of complaint and in Exhibit A to said bill, and that if 
these respondents would pay off his notes or agree to do so he would 
have said T. P. Ware to make an assignment of all the stock of 
goods at Hazlehurst & also one at Crystal Springs, where T. P. Ware 

was running a store, and prefer your respondents for the 
12 amount of their claim and include enough to cover the claim 

or pretended claim of said complainant, or that he would 
have T. P. Ware to sell to these respondents or any one they might 
name the said stock of goods for the purpose of securing respondents’ 
claim with the ten-thousand-dollar claim of him, complainant, and 
would have T. P. Ware abseond and leave the county; and that his 
(W. P. Ware’s) attorney assured him that either the sale or the as- 
sigument would unquestionably hold good in law, and he insisted 
that respondents should include these notes in the sale or assign- 
ment which T. P. Ware was to make, and that he, W. P. Ware, pro- 
posed to guarantee. 

These propositions were accompanied with intimations, if not 
threats, that unless complainant’s demands were complied with these 
respondents would probably lose their debt. Respondents™ being 
largely fnterested, and feeling assured the control of complainant 

over the goods, which constituted about the only assets out of 
13 which they could collect their debts, and believing that T. P 

Ware was altogether under the control of W. P. Ware, they 
were anxious to come to some agreement with him by which they 
could prevent him from making some fraudulent disposition of the 
goods before they could have an opportunity to secure themselves. 
They telegraphed for their general attorney, Mr. J. M. Allen, & asked 
complainant to wait until he arrived before executing any papers 
about it, and promised complainant if their said attorney advised 
them that they could without risk make an assignment by which 
he could be secured in his money, or what he claimed was due him, 
respondents would do it, but that they were unwilling to take such 
a step without the advice of their attorney. Complainant assuring 
them that his attorneys had assured him they could assume his 

claim and charge it to T. P. Ware, and inelude itin their 
14 (respondents’) claim without any risk, but being in a great 
hurry about it complainant insisted that respondents should 
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take the note of T. P. Ware described in the bill, and gave him the 
paper of which Exhibit A is a copy,and that he, complainant, would 
go back to Hazlehurst and keep everything straight until J. M. 
Allen, the attorney for respondents, arrived, and that if he thought 
respondents would not be safein trying tocollect their amount from 
T. P. Ware by assignment or sale, or that respondents would be en- 
dangering their own by it, he, complainant, would then abandon it, 
and it was with this distinct understanding and agreement that this 
paper was given to complainant, and the suit referred to in the paper 
(Exhibit A) against T. P. Ware was because we were confident if a 
sale or assignment was made to us, including these notes or pretended 
notes of T. P. Ware tou W. P. Ware, it would be attacked and attached 
by other creditors, and respondents would have to defend by suit 

15 for the maintainance and recovery of the money claimed to be 
due on these notes from T. P. Ware to W. P. in a suit 

in which this amount was to be included; and respondents further 
represent and show that on the arrival of Mr. J. M. Allen, he, after 
be- was made fully acquainted with all the facts, advised them to 
have nothing to do with this claim of W. P. vs. T. P. Ware, and J. 
M. Allen then went to Hazlehurst to see him, the said complainant, 
and inform him of his determination about the matter; and on 
talking to complainant about it and informing him that he did not 
believe the claim could be sustained,and that he was unwilling for 
respondent to endeavor to do anything of the kind, complainant re- 
plied that W. P. Harris, of Jackson, Miss., was as his, complain- 
ant’s, attorney, and that if Mr. J. M. Allen would go to see him and 
talk with him he, complainant, would release respondents 

16 from the agreement contained in Exhibit A; and Mr. Allen, 
having great confidence in the legal ability and integrity of 

Hon. W. P. Harris, said he would abide by what he said, and went 
to see Judge Harris, and he said under the circumstances he could 
not advise these respondents to take an attempt to collect the claim 
of complainant; that they would be jeopardizing their own claim, 
and would be in great danger of losing it, and advised against it; of 
all of which complainant was duly informed, and the fact that. the 
notes were not given back to complainant was not known for some 
time after by these respondents, the notes having been given to their 
said attorney, who had the management and control of the claim 
of respondents against T. P. Ware, who said they were by mis- 
take mislaid and not known by him to be in his _ possession 
and which are herewith — this answer, with the en- 

17 dorsement thereon, tendered back to complainant, and are 
filed herewith, to be returned, by order of the court, to com- 
plainant. Now, these are the circumstances under which the note 
or contract sued on was given, and respondents say that the notes 
given by T. P. Ware to W. P., if ever given at all, were were with- 
out consideration and represented a simulated debt; that that and 
the agreement of —, under which the writing sued on was exe- 
cuted — was obtained, was buta common scheme of fraud, in which 
the creditors of the business done in the name of T. P. Ware were 
to be the sufferers, and is therefore all void and fraudulent and of 
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no effect. Respondents deny that they ever sued for or collected 

one dollar or one cent from T. P. Ware in any suit in which these 

notes cut any figure or formed any part of the matter in dispute, 

and that the suit referred to in this paper was never 

18 brought, but was abandoned under a subsequent agreement 
between complainant and these respondents. 

And, having fully answered, respondents pray to be discharged, 

with their reasonable costs; and as in duty bound will ever pray, 


Xe. 
JAMES H. ALLEN. 
JOHN M. ALLEN, 
Solic’t’r for Def’ts-Allen, West & Bush. 


Sworn to & subscribed by James H. Allen before me this 8th May, 
1883. 
[SEAL. | THOMAS GUYOL, 
Not. Rep. 
Filed May 9th, 1883. 
J. M. NORMAN, Clerk. 


$5,000.00. HazvLenurst, Miss., August 21st, 1881. 
On demand I promise to pay W. P. Ware or order the sum of five 
thousand dollars, for value received of him, same drawing 10% per 
aonum from this date until paid. 
T. P. WARE. 


Pay to the order of Allen, West & Bush, of New Orleans. 
W. P. WARE. 
19 Filed May 14th, 1883. 
J. M. NORMAN, Clerk. 


$5,000. Haz_Lenurst, Miss., August 21st, 1881. 
Thirty days after date I promise to pay W. P. Ware or order the 
sum of five thousand dollars, for value received of him, dgawing 
10% per annum after maturity until paid. 
T. P. WARE. 
Pay to the order of Allen, West & Bush. 
W. P. WARE. 
Filed May 14th, 1883. 
J. M. NORMAN, Clerk. 


In the Chancery Court of Copiah County, Miss. July Term, 1883. 
W. P. WARE 


vs. 1195. 
ALLEN, West & Busn et al. 


To the chancery court of Copiah county : 


This, the answer of L. B. Harris, Geo. S. Dodds, and Mrs. C. A. 
Ware, defendants, to the bill of complaint in this cause filed, & part- 
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ners, &c., under the firm name and style of Harris, Dodds & Co., 
answering thereunto, admits that said firm are indebted to 
20 said Allen, West & Bush in the following manner: By two 
promissory notes, each for the sum of fifteen hundred dollars, 
executed and bearing date December 4th, 1582, and each bearing 
eight per cent. interest per annum from the date thereof, one of said 
notes payable October first, 1883, and the other payable January 
first, 1554. ~ 
L. B. HARRIS, 
GEO. 8. DODDS, 
CYNTHIA A. WARE, 
In Proper Person. 


THE Strate or Mississippi, Copiah County : 


Personally appeared before me, J. M. Norman, clerk of the chan- 
cery — within and for the county and State aforesaid, L. B. Harris, 
Geo. S. Dodds, and Mrs. C. A. Ware, and, being by me duly sworn, 
on oath severally say that the above and foregoing answer is true. 

L. b. HARRIS. 
GEO. 8. DODDS. 
CYNTHIA A. WARE. 


Sworn to and subscribed before me this 23d day March, 1883. 
J. M. NORMAN, Clerk. < 


21 Filed March 23rd, 1888. | 
J. M. NORMAN, Clerk. 


THE STATE OF Mississippi, Copiah County : 
W. P. Ware vs. ALLEN, West & Busa. 


To the chancery court of Copiah county, July term, 1883: 
Personally appeared before the undersigned, justice — peace in and 
for the county of Copiah, State aforesaid, Mrs. C. F. Mims, who, 
being duly sworn, on oath says, in answer to the writ of garnish- 
ment served on her in the above-stated cause, that she was indebted 
to the said defendants, Allen, West & Bush, at the date of the serv- 
ice of said writ of garnishment on her in the sum of about nine 
hundred dollars, and has not been indebted to them since, and is 
now indebted to them in the said sum of about nine hundred dol- - 
lars; that she has had no effects of said defendants in her hands or 
possession when said writ of garnishment was served on her, has 
had no effects of said defendants in her hands or possession 
22 since, and has none now in her hands or possession, and she 
knows of no other person indebted to said defendants or who 
has any effects of theirs in their hands or possession. Having fully 
answered, prays to be dismissed with costs. 


C. F. MIMS. 
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Sworn to and subscribed to before me this 2nd day of April, A. 
D. 1883. 
JOHN TERRY, J. P. 


Filed April 4th, 1883. 


J. M. NORMAN, Clerk. 


Copiah Ch. C’t, to July Term, 1883. 


W. P. Ware v. ALLEN, West & Busnu et als. 


Comes the complainant and moves the court to strike from the 
files the papers purporting to be the answer of James H. Allen, 
Thomas H. West, and J. C. Bush, and for pro confesso against each 
of them, because it does not appear as to the said West and Bush 
that there was any attempt made to verify its statement by their 

oaths, and as to the said Allen it does not appear that it was 
23 verified by oath as the law requires. 
CALHOON & GREEN, 
For the Motion. 


Filed June 26th, 1883. 
J. M. NORMAN, Clerk. 


% | W. L. WaRE ) 
vs 1195. 
, ALLEN, West & Busu et al. f 


The motion of the complainant to strike from the files the paper 
purporting to be the answer of James H. Allen, Thomas H. West, 
and James C. Bush and for pro confesso against each of them, because 
it does not appear, as to said West & Bush, that there was any at- 
tempt made to verify its statement by their oath, and, as to the said 
Allen, it does not appear that it was verified by oath, as the law re- ' 
quires, is by the court overruled as to said James H. Allen and.sus- 
tained as to the said Thomas H. West and James C. Bush. Ft is 
thereupon ordered by the court that complainant’s said bill of com- 

plaint and the allegations and charges therein written by, and 
24 the same are hereby, taken as confessed by the said Thomas 
H. West and James C. Bush. 


Unirep STATES OF AMERICA, 
Southern District of Mississippi : 


Personally appeared before me, James M. McKee, clerk of the cir- 
cuit court of the United States for the southern district of Mississippi, 
John M. Allen, agent and attorney for Allen, West & Bush, mer- 
chants, of the city of New Orleans and State of Louisiana, citizens of 
the State of Louisiana, who, being duly sworn, says that T. P. Ware, 
citizen of the State of Mississippi, resident in said southern district 
of Mississippi, is justly indebted to the said Allen, West & Bush in 
the sum of about ($18,000) eighteen thousand dollar- ; that T. P. Ware 
has property or rights in action which he conceals and unjustly re- 

2—369 
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fuses to apply to the payment of his debts, and that he has assigned 
or disposed of or is about to assign or dispose of his property 
25 or rights in action or some part thereof, with intent to de- 
fraud his creditors ; that he hath converted or is about to con- 
vert his property into money or evidences of debt, with intent to 
_ place it beyond the reach of his creditors. 
JOHN M. ALLEN, 
Agent & Attorney for Allen, West & Bush. 


Subscribed and sworn to before me this 12 day of November, A. D. 
1881. : 
J. M. McK EE, Clerk. 


I, Jas. M. McKee, clerk of the circuit court of the United States 
for the southern district of Mississippi, do hereby certify that the 
within is a true and perfect transcript of the affidavit for attachment 
in the cause therein stated, filed in my office on the 12th day of 
November, A. D. 1881, as the same now remains of record in my 
office. 

Given under my hand and seal of said court this 29th December, 


A. D. 1883. 
[SEAL. | JAS. M. McKEE, Clerk. 


26 Filed as evidence this 3lst day of Dec’r, A. D. 1883. 
| J. M. NORMAN, Clerk. 


THE State oF Mississippi, Copiah County: 
In the Chancery Court of said County. 


To the Hon. E. G. Peyton, chancellor of the district chancery court 
of the State of Mississippi : 

This the petition of L. B. Harris, Geo. 8. Dodd, and Mrs. Cynthia 
Ware, partners and merchants in trade, doing business under the 
firm name and style of Harris, Dodds & Co., all residents of the 
county of Copiah, in the State of Mississippi, shows that W. L. Ware, 
on the 21st day Feb’y, 1883, filed his bill in the chancery court of 
said county against Allen, West & Bush, merchants, &c., to collect 
of them a certain sum of money therein specified ; that petitioners 
are made parties to said bill and garnisheed as to their indebted- 

ness to said Allen, West & Bush; that petitioners answered 
27 said bill, admitting an indebtedness to said Allen, West & 

Bush, evidenced by two promissory notes, each executed Dec. 
4th, 1882, & each for $1,500—one payuble Oct. 4th, 1888, and one 
payable January Ist, 1884—each bearing 8 % interest per annum 
from the date thereof; that the note first due as aforesaid petitioners 
desire to pay into the hands of the clerk of said court the amount 
thereof, together with the interest thereon, which amount, principal 
and interest, amounts to the sum of $1,613.37, the said sum to re- 
main in the hands of said clerk to await the result of said suit or 
until the further order of this court. Petitioners pray for an order 


ea ll 
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authorizing them to pay said sum to said clerk, and that said clerk 
be required to give petitioners a receipt therefor; and, as in duty 


bound, &e. 
HARRIS, DODD & CO. 


Filed October 15th, 1883. 


J. M. NORMAN, Clerk. 


28 W. P. WARE 


v8. 


A.LeN, West & Busn; Harris, Dopps & Co, Garnishees. 


On the petition of Harris, Dodds & Co., this day presented, to pay 
into court the amount due by them as garnishees, it is ordered, ad- 
judged, & decreed that they do pay the said sum of $1,613.37, due 
by them as aforesaid, to the clerk of this court, and that the clerk 
| be, and is hereby, directed to give his receipt for the amount so paid 
| to the said Harris, Dodds & Co. Ordered and adjudged this the 


15th day Oct., 1883. 
E. G. PEYTON, Chancellor. 


U. States or AMERICA, Southern District of Mississippi : 
U.S. Circuit Court. May Term, 1882. 
ALLEN, West & Busn, PI’ffs, vs. T. P. Ware, Def’ts. 


29 James H. Allen, Thomas H. West & J. C. Bush, partners in 
trade under the firm name and style of Allen, West & Bush, 
doing a commission & cotton factorage business in the city of New 
Orleans, in the State of Louisiana, plaintiffs, by their attorney, com- 
plains of T. P. Ware, a citizen of Copiah county, in the State of 
Mississippi, who has been summoned to answer by attachment in an 
action of assumpsit, for that whereas heretofore, to wit, on the 18 
day of April, 1882, the said defendant was indebted to said plain- 
tiffs in the sum of sixteen thousand five hundred & sixty-two & 55; 
dollars for money paid out and expended for the said defendant by 
the said plaintiffs at the special instance and request of said defend- =| 
ant, and the sum of $16,562.85 for money paid out and expended for 
» the said defendant by plaintiffs at the special instance and request of 
| said defendant; and in the sum of $16,562.86 for money before that 
time paid out and expended by the said plaintiffs for the use 
30 of defendant at his special instance and request, and the sum 
of $16,562.86 for money paid out to other parties by said plain- 
tiffs at the special instance and request of the said defendant; and, 
being so indebted, the said defendant afterwards, to wit, on the day 
and year aforesaid, in consideration of the premises, did then and 
there undertake and promise to pay said several sums of money unto 
said plaintiffs on request; yet, although often requested, said de- 
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fendant — not paid said several sums of money or any part thereof, to 
plaintiffs’ damage $18,000; wherefore they sue. 
JOHN M. ALLEN, 
Attorney for PU ffs. 


Endorsed: Filed May 2, 1882. J. M. KcKee, clerk. 


And afterwards, to wit,on the 3rd day of June, A. D. 1882, the 
same being a day of a regular term of the circuit court of the United 
States for the southern district of Mississippi, the following 

31 proceedings were had and entered of record upon the min- 
utes of said court in the words and figures following, to wit: 


ALLEN, West & Busa v. T. P. WARE. 


This day came the plaintiffs, by attorney, and the defendant hav- 
ing failed to file a plea traversing the allegations set out in the affi- 
davit for attachment, it is therefore ordered by the court that the 
default of the defendant be entered herein,and it is therefore consid- 
ered by the court that said attachment was rightfully sued out. 


ALLEN, West & Busa vs. T. P. WARE. 


This day came the plaintiffs, by attorney, and the defendant, 
though duly served with process, came not, but wholly made.default 
herein ; it is therefore considered by the court that the plaintiffs do 

have and recover of the defendant the sum of $16,562.86, being 
32 the amount claimed in plaintiffs’ declaration, with interest 

from this date until paid, and also the costs of this cause until 
paid, for which let execution issue; and it appearing to the court 
that the above judgment in the attachment issue, as well as on the 
debt, was taken in this court on the 29th day of May, 1882, but not 
entered by the clerk, it is therefore ordered that the same be now 
taken and held as if entered on said day. 


I, James M. McKee, clerk of the circuit court of the United States 
for the southern district of Mississippi, do hereby certify that the 
foregoing four pages contains a true and full transcript of the decla- 
ration filed in said court on the 2nd day of May, A. D. 1882, by the 
plaintiffs in the cause then pending in said court, wherein Allen, 
West & Bush — plaintiffs, and T. P. Ware — defendant, as well as 

the judgments rendered by said court and entered of record 

33 ou the minutes of said court in said cause, on the day therein 

= mentioned, as fully as the same now remaius of record in my 
office. 

Given under my hand and seal of said court this Dec. 22, 1883. 

[SEAL. | JAS. M. McKEE, Clerk. 


Filed as evidence this 3lst day of December, A. D. 1883. 
J. M. NORMAN, Clerk. 


/ 
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Petition. 


Petition for removal on the ground of citizenship, under the act 
of March 3rd, 1875, where the adversary parties are all citizens of 
different States, and all the plaintiffs or all the defendants unite — 
the petition for removal. 


Petition for Removal to the Circuit Court of the United States, District 
of 


In the Chancery Court of Copiah County, State of Mississippi. 


W. P. Ware, Complainant, 
Us. 


ALLEN, West & Busn, Defendant-. 


34 To the honorable the chancery court of Copiah county, State 
of Mississippi : ? 

Your petition- respectfully show to this honorable court that the 
matter and the amount in dispute in the above-entitled suit exceeds, 
exclusive of costs, the sum or value of five hundred dollars; that 
the controversy in said suit is between citizens of different States, 

_ and that the petitioners — at the time of the commencement of this 
: suit and still are citizens of the State- of the States of Louisiana, Ala- 
bama, and Missouri—that is, James H. Allen is a citizen of Louis- 
iana, J. C. Bush 1s a citizen of the State of Alabama, and T. H. 
West is a citizen of the State of Missouri, & W. P. Ware, the com- 
plainant, is a citizen of Copiah county, Mississippi; and your peti- 
tioners offer herewith a good & sufficient surety for entering in said 
circuit court of the United States, on the first day of its next session, 
a copy of the record in this suit and for paying all costs that 
30 may be awarded by said circuit court if said court shall hold 
that this suit was wrongfully or improperly removed thereto; 
and they pray this honorable court to proceed no further herein, ex- 
cept to make the order of removal required by law and to accept the 
said surety and bond and to cause the record herein to be removed 
into said circuit court of the United States in and for the southern 
district of Mississippi, and will ever pray. 
JOHN M. ALLEN, 
- Attorney for Petitioner. 
STATE OF MISSISSIPPI, 
ry >. ae 88° 
County of Chickasaw, | 


I, John M. Allen, being duly sworn, do say that I am the attor- 
ney for the petitioner in the above-entitled cause; that I have read 
the foregoing petition and know the contents thereof, and that the 
statements and allegations therein contained are true as I verily be- 
lieve. 
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Subscribed by the said John M. Allen in my presence by 
36 and by him sworn to this 5 day of Jan’y, A. D. 1884. 

H. B. LACEY, Clerk, 
By J. C. BRADY, D.C. 


Filed the 10th day of Jan’y, 1884. 
G. F. WOLFE, Clerk. 


STATE OF Mississippi, Copiah County : 


I, G. F. Wolfe, clerk of the chancery court in and for the county 
and State aforesaid, hereby certify that the foregoing twenty-four 
(24) pages and the fractional part of the twenty-fifth (25th) page 
contains a true copy and transcript of the proceedings had and the 
papers and records read in evidence on the trial in the cause first in 
this record written, together with the original appeal bond, hereto 
attached, a copy of which is now on file in my office. 

Given under my hand and seal of said court this the 28th day of 
January, A. D, 1884. 


[Seal of Chancery Court, Copiah County, Miss. ] 
G. F. WOLFE, Clerk. 


37 Know all men by these presents that Allen, West & Bush, 

as principal, and John M. Allen, es sureties, are held and firmly 
bound unto W. P. Ware in the penal sum of one thousand dollars, the 
payment whereof, well and truly to be made unto thesaid W. P. Ware, 
his heirs and assigns, we bind ourselves, our heirs, representatives, 
and assigns, jointly and severally, firmly by these presents— 

Yet upon these conditions: The said Allen, West & Bush having 
petitioned the chancery court of Copiah county, State of Mississippi, 
for the removal of a certain cause therein pending, wherein W. P. 
Ware is complainant and Allen, West & Bush Tetendonte, to the 
circuit cvurt of the United States for the southern district of Mis- 
sissippi : 

a if the said Allen, West & Bush, petitioners as aforesaid, 
shall enter in the said circuit court of the United States, on the first 

day of its next session,a copy of the record in said suit, and 
38 ‘shall well and truly pay all costs that may be awarded by 

said circuit court of the United States if said court shall hold 
that said suit was wrongfully or improperly removed thereto, then 
this obligation to be void; otherwise to remain in full force and 
virtue, 

Witness our hands and seals this 5th day of January, 1884. 

ALLEN, WEST & BUSH, [skat.| 
By JOHN M. ALLEN, Alt’y. | SEAL. 
JOHN M. ALLEN. SEAL. | 


THE State oF Mississippi, Chickasaw County : 


This day personally appeared before the undersigned official John 
M. Allen, who says on oath that he is worth ten thousand dollars 
over and above his exemptions & legal liabilities. 

[ SEAL. ] H. B. LACEY, 
Oircuit Clerk. 


a! 


a 
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Endorsed : Filed Jan’y 29, 1884. Jas. M. McKee, c’lk. 


And afterwards, to wit, on the 9th day of Feb’y, 1884, the petition 
of Harris, Dodds & Co., garnishees, was filed in said circuit court, in 
the words and figures following, to wit: 


39 To the Hon. R. A. Hill, judge of the United States court for 
the southern district of the State of Miss. : 


This the petition of L. B. Harris, Geo. S. Dodds, & Mrs. C, A. 
Ware, partners and merchants in trade doing business under the 
firm name and style of Harris, Dodd & Co., all residents of the county 
of Copiah, in the State of Mississippi, shows that W. P. Ware, on the 
21st day Feb’y, 1883, filed his bill in the chancery court of Copiah 
county against Allen, West & Bush, merchants, &c., to collect of 
them a certain sum of money therein specified; that petitioners are 
made parties to suit bill and garnished as to their indebtedness to 
said Allen, West & Bush; that petitioners answered said bill, ad- 
mitting an indebtedness to said Allen, West & Bush, evidenced by 
two promissory notes, each executed . Dec. 4th, 1882, & each for the 

sum of $1,500.00, one payable Oct. 4th, 1883, & one payable 
40 Jan. Ist, 1884, each bearing 8% interest per annum from the 
date thereof. 

Petitioners state that the note first due as aforesaid, together with 
the interest thereon, amounting to the sum of $1,613.37, was by pe- 
titioner-, on the 15th day of Oct., 1883, paid to the clerk of the chan- 
cery court of Copiah county, Miss., pursuant to an order by said 
chancery court on that day entered upon the minutes of said court, 
for which payment petitioners have the receipt of the clerk of said 
chancery court. 

Petitioners state that the note due last as aforesaid they desire to 
pay—the principal and interest thereof—into the hands of the clerk 
of your said court, the said sum, when so paid, to remain in the 

hands of said clerk to await the result of said suit between 
41 suid Ware & said Allen, West & Bush or until the further 
order of this court. 

Petitioners pray for an order authorizing and directing them to 
pay the sum of said note to the clerk of this court, and that said 
clerk be required to give petitioners a receipt therefor, & for a rule 
upon said Allen, West & Bush to deliver up to petitioners the two 
said promissory notes, & that the said Harris, Dodds & Co. be dis- 
charged with their costs, including a reasonable attorney’s fee; & as 


in duty bound, &c. 
HARRIS, DODD & CO. 
Endorsed: Filed Feb’y 9th, 1884. J. M. McKee, cl’k. 
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And on said 9th day of Feb’y, 1884, an order was made by said 
court in said cause and entered of record in the words and figures 
following, to wit: 


42 W. P. WARE 
Us. O72. 
ALLEN EN, West & Bu SH ; Harris, Dopps & Co., Garnishees. 


The petition of Harris, Dodds & Co., garnishees in the above-en- 
titled cause, coming on to be heard and praying for an order & leave 
to pay into court the principal and interest of their promissory note, 
payable to said Allen, West & Bush, for the sum of $1,500.00, & pay- 
able Jan. Ist, 1884, it is ordered that they have leave & do pay the 
principal & interest of said note now due to the clerk of this court, 
and that said clerk be, & he is hereby, directed, upon such payment, 
to give his receipt for the amount so paid to said Harris, Dodds & 
Co. 

It is further ordered that the said Allen, West & Bush deliver up 
to the said Harris, Dodds & Co. the two promissory notes described 
in their petition upon their compliance with this order, and upon 
which the said Harris, Dodds & Co. are hereby discharged as gar- 
nishees in the above cause. 

Ordered & adjudged this 9th day of Feb’y, 1884. 

R. A. HILL, Judge. 


43 And afterwards, to wit, on the 22nd day of April, A. D. 

1884, the defendants filed in the office of the clerk of said 
court the deposition of Tim. E. Cooper, which is in the words and 
figures following, to wit: 


4} THE StaTE OF MIssIssIpPt, Copiah County : 
Chancery Court. 
W. P. Ware vs. ALLEN, West & Busn. 


Interrogatories to be - to Hon. T. E. Cooper, the answers 
to which, when given, to be read in evidence on the part of the 
defendant- in the trial of the above-styled cause. 


Int. Ist. Are you acquainted with any of the parties to this suit; 
if so, which of them ? 
Int. 2. Where did you reside in 1879, 1880, and 1881? 
Int. 3. How long have you known W. P. Ware? 
Int. 4. Give an account, as near as you can remember, of the 
business or different businesses that W. P. Ware has been 
45 engaged in in that time; whether or not he has failed in bus- 
iness, and, if so, what he did after such failure ; give a history 
of his mercantile transactions, as far as you can, since you have 
known him, the sort of business he did, in whose name he did it, 


&e. 
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Int. 5th. If, in answer to the last interrogatory, you state that W. 
P. Ware has failed in business at Hazlehurst, Mississippi, state when, 
as near as you can, and state whether or not, after his said failure, 
you had any claim agaiust him for collection, and in what capacity. 

Int. 6th. If you ever heard W. P. Ware or T.P.W are, in the pres- 
ence of W. P. or both of them, say anything about whether or not 
T. P. Ware owed W. P. Ware any money or had received any 

money from said W. P. or was indebted to him in any way, 
46 or had any of his, W. P.’s, money or effects in his hands, state 

when this was, what was said, and under what circumstances 
it was said, and how often, and whether or not the said parties were 
under oath when it was said, and if it was in any judicial investiga- 
tion state the case or cases and the circumstances fully. 

Int. 7th. If you know of anything else about this matter that 
could benefit either of the parties to this suit please state it. 

JOHN M. ALLEN, 
Att’y for Def’ts. 


Complainant, W. P. Ware, objects and excepts to the 4th, 5th, 6th 
of the foregoing interrogations-in-chief as clearly and manifestly jlle- 
gal, incompetent. irrelevant, and impertinent to the issue, and sub- 
inits the following cross-interrogatories : 


47 X Int. Ist. Specify what parts of your answer to the 4th in- 

terrogatory-in-chief are absolutely of your own personal knowl- 
edge, and what not, if any are not, and if your answer to that inter- 
rogatory fails to give dates give them now. 

X Int. 2. If your answer to the 6th interrogatory-in-chief fails to 
give dates accurately give them now. 

X Int. 3. State whether or not you can say, either from your own 
knowledge or from any statement of W. P. Ware or T. P. Ware, that 
T. P. Ware did not owe W. P. Ware on August 21st, 1881; refresh as 
to dates and be as accurate as possible. 

X Int. 4. After refreshing your memory.as well as you can say 
how long it was before August 21st, 1881, you ever heard T,P. Ware 
or W. P. Ware say or swear anything as to debts from either to the 

other or freedom from debt. Take time, consult records or 
48 memoranda, & be accurate. 

X Int. 5. State any thing or circumstance you may know, 
if you know any, throwing any light upon the presence or absence 
of collusion between Allen, West & Bush or either of them or their 
agents or attorneys or either of them and T. P. Ware or W. P. Ware 
in the attachment suit of November, 1881, in the United States cir- 
cuit court for the southern district of Mississippi, of Allen, West & 
Bush vs. T. P. Ware. 

CALHOON & GREEN, P. @. 


Ans. Ist. I am acquainted with Mr. Ware and with Mr. Allen, of 
the firm of Allen, West & Bush. I may have met in the office of 
the firm Mr. West or Mr. Bush; ifso, [ do not remember him. 

Ans. 2. In Hazlehurst, Mississippi, until Oct’r, 1881, at which 
time I removed to Jackson. 

v—369 
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49 Ans. 3. I think since the year 1871 or 1872; I cannot be 
definite as to the time of my first acquaintance with him. 

Ans. 4. Mr. Ware was engaged in the merchantile business at 
Pine Bluff,in Copiah county, Mississippi, when I first knew him. A 
few years after this he was engaged in the same business at Gallatin. 
After that he moved to Hazlehurst. I think in 1876, where he was 
engaged in the same business. In Hazlehurst he was the sole pro- 
prietor of one store and was also a member of the firm of se. 
Ware and Company, the firm being composed of W. P. & T. P. 
Ware. I think it was in December, 1878, that uaa were 
sued out by the creditors of W. P. Ware and levied on the stock of 
goods, &c., contained in the store conducted by him individually. 

These attachments were also, some of them, executed by being 
50 levied on his interest in the firm of W. P. Ware & Co.. Judg- 
ments were rendered in these cases to an amount far greater 
than the value of the goods attached. T. P. Ware filed his bill in 
the chancery court of Copiah county for a liquidation of the busi- 
ness of the firm of W.P. Ware & Co. He was appointed receiver and 
closed up the business, reporting that the assets of the firm has been 
exhausted in the payment of the firm debts, expenses of suit, Xe. 
After this Mr. T. P. Ware commenced business in his own name in 
Hazlehurst, and W. P. Ware was engaged in this business. I donot 
know of my own knowledge what the character of his connection 
with the business was. In the testimony delivered by T. P. and W. 
P. Ware in the suit referred to hereinafter in answer to int. 6 they 
each stated that W. P. Ware was employed as a clerk by T. P. Ware 
and had no interest in the business. I believe the foregoing 
l answers detail all the merchantile transactions in which W. 
P. Ware has been engaged so far as I have personal knowl- 
edge on the subject. I do not know in what name the business car- 
ried on at Pine Bluff was conducted. Those atGallatin and at Hazle- 
hurst, of which I have spoken, were conducted either in the name 
of W. P. Ware or W. P. Ware & Co. 

Ans. 5. The date of the attachments against W. P. Ware is given 
in answer to preceding interrogatory, according to the best of my 
recollection. A short time before these attachments were sued out 
I received quite a number of claims against him for collection, and 
probably received some after that time. 1 received them as an at- 
torney-at-law and caused attachments to be sued out on a number 
of them, on which I recovered judgments. 

Ans. 6. In one,or more of the cases in which I had recov- 

D2 ered judgments against W. P. Ware I caused T. P. Ware to 
be summoned as garnishee. He answered that he was not in- 
debted to W. P. Ware in any amount; that he had none of his effects 
in his hands or possession. I do not remember the style of any of 
the causes in which he was so summoned except that of Wheeler & 
Pierson vs. W. P. Ware. This wasa judgment in the circuit court 
of Copiah county. T. P. Ware had been summoned as garnishee 
therein and had answered, as I have stated, that he owed  & A 
Ware nothing. As attorney for Wheeler & Pierson I traversed this 
answer and introduced W. P. Ware and T. P. Ware as witnesses for 


ov 
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the plaintiff. I do not remember at what term of the court the issue 
so made up was tried. I saw vesterday in the hands of Mr. Allen, at- 
torney for the defendants in this case, the original papers, from 
which it appears that the writ of garnishment was returnable 
D3 to the Oct’r term, A. D. 1879, of the circuit court of Copiah 
county, and the answer of T. P. Ware was filed at that term. 
I do not remember whether the issue was tried at that term or at 
the April term following. I believe it was at the latter term when 
the trial was had. W. P. Ware and T. P. Ware, testifying as wit- 
nesses for the plaintiff, stated that T. P. Ware was not indebted in 
any sum to W.P. Ware; that he had none of his effects in his hands; 
that he(W. P.) had no interest in the business conducted by T. P. Ware, 
but was employed as a clerk by T. P. Ware, and received wages as 
such. [do not remember all that was testified by these parties. I 
remember the foregoing as the material testimony on the issue in- 
volved. 
Ans. to int. 7. I know of nothing 


Answers to X Interragatories. 


54 I know, of my own knowledge, that W. P. Ware was en- 
gaged in business at the various places stated in answer to 


int 4. I know that he was a member of the firm of W. P. Ware & 
Co. and that T. P. Ware was the other member from statements 
made by both parties. By their statements in the testimony given 
by them on the issue tried tried in the cause referred to in direct in- 
terrogatory 6 I know that the attachments were issued in the cases 
controlled by me from having them issued. I know that the others 
were issued from having seen the writ and the judgments entered in 
the cases. I know that some of these attachments were levied on 
the interest of W. P. Ware, in the firm of W. P. Ware & Co., in the 
same way. I know that T. P. Ware filed the bill in chancery and 
made the report as receiver from having examined the papers. [ 
know that the aggregate amount of the judgments exteeded 
55 the value of the goods levied on from an examination of va- 
rious judgments and a compariscn with the valuation of the 
stock as made by the officers, and from a general knowledge I my- 
self had of the goods. The remainder of the answer explains itself. 
I do not know when Mr. Ware removed from Pine Bluff; I think 
in 1874 or 1875. I am not certain when he went to Hazlehurst, nor 
an I give dates. ‘T. P. Ware began business with the stock of goods 
which had been attached as the property of W. P. Ware, he having 
bought them at the sheriff’s sale or from the purchaser at such sale. 
I do not know at what time this business began ; it was before Sep- 
tember, 1879. 
Ans. to X Int. 2. I have done so as far as it is possible. I cannot 
say that they are accurate. 
Ans. to X Int. 3. I know nothing of the matter inquired 
56 of. I have not heard either of the parties make such a state- 
ment. 
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Ans. to X Int. 4. I think it was at the April term, 1880, of the 
circuit court of Copiah county that the trial was had of the issue on 
the answer of the garnishee in"the judgment of Wheeler & Pierson 
vs. W. P. Ware. The records are not accessible to me at this time 
and I therefore cannot answer tliis ‘cross-interrogatory more defi- 
nitely. I have no recollection of either of the parties having made 
any statement to me or having testified in regard to the same since 
the date of the trial ; — of court of Copiah county will, I presume, fur- 
nish the desired information. 

Ans. to X Int. 5. I know nothing of the matter inquired of in 


this cross-interrogatory. 
TIM. E. COOPER. 
Endorsed: Filed April 22, 1884. J. M. McKee, cl’k. 


57 And on said 22nd day of April, 1884, the defendants filed 

in the office of the clerk of said court the deposition of 
James Reynolds, which is in the words and figures following, to 
wit: 


58 Copy. 
New Orveans, Nov. 9, ’81. 
W. P. Ware. 

D’r Str: We have received of you this day two (2) notes of T. 
P. Ware, both dated August 21, 81, one on demand for five thou- 
sand dollars and one at 30 dd. for five thousand dollars, both pay- 
able to order W. P. Ware. 

Yours truly, 


(Signed) ALLEN, WEST & BUSH. 


Endorsed: Exhibit A A to deposition of J. R. Reynolds. (Seal.) 
Geo. A. Hero, commissioner. 


STATE OF LouIsIANa, City of New Orleans: 


In accordance with the annexed agreement of counsel in 

59 the cause depending and undetermined inthe chancery court of 
‘Copiah county, Mississippi, between W. P. Ware, as complain- 

ant, and Allen, West & Bush, as defendants, to take the deposition 
of James C. Rey nolds, a resident of New Orleans, Louisiana, as a 
witness on behalf of defendants on the annexed interrogatories and 
cross-interrogatories therein propounded to him I, George A. Hero, 
a commissioner for the State of Mississippi, at New Orleans, Louis- 
iana, duly commissioned and qualified and authorized to adminis- 
ter oaths and to take and certify depositions, did, on the fourteenth 
day of April, A. D. eighteen hundred «& eighty- four, call and cause 
to be and appear at my office, in the city of New Orleans, State of 
Louisiana, the above-named James C. Reynolds, and, having first 
duly and solemnly sworn him according to law to testify to the 
truth, the whole truth, and nothing but the truth as regard 

60 to the matters in controversy in the aforesaid — and to make 
true answers to the annexed interrogatories & cross-interroga- 
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tories, the said James C. Reynolds did thereupon testify and depose 
as follows: 


To the first interrogatory said Reynolds answered: I reside in 
New Orleans, La. I am a clerk in the cotton factorage house of 
Allen, West & Bush; have been so engaged for seven years. 

To the second interrogatory said Reynolds answered: I am. 

To the third interrogatory said Rey nolds answered: I was not 
present except at the last part of the interview. 

To the fourth interrogatory said Reynolds answered: The inter- 
view occurred at the office of Allen, West & Bush, in New Orleans, 
La. James H. Allen & W. P. Ware alone Were present during most 
of the interview, and I did not hear their conversation together until 

the last of the interview. 
61 To the fifth interrogatory said Reynolds answered: As 
stated before, 1 was not party to the interview which took 
place between J. H. ‘Allen & W. P. Ware except the last part of it. 

To the sixth interrogatory said Reynolds answered: James H. 
Allen & W. P. Ware had been conversing together off and on during 
the day; laté in tha evening they both came to my desk. James 
H. Allen said to me that he had made an arrangement with W. P. 
Ware to receipt. to him for two notes of T. P. Ware’s of five thou- 
sand dollars each and handed me the notes & directed me to write 
a receipt for them. I did so, and annex a copy of the receipt I then 
wrote, marked ExhibitA A. The original receipt is annexed to J. H. 
Allen’s answers to direct interrogatory to him number four in the suit. 
After writing the receipt I handed it to W. P. Ware, and he made 

objections to same to J. H. Allen. W. P. Ware & J. H. Allen 
62 then had further private conversation together, & just before 

the time for W. P. Ware to go tothe train J. H. Allen di- 
rected me, in place of the receipt which had been given to W. P. 
Ware & which he returned me, to write the document which is the 
basis of this suit, & then Mr. Ware left. 

To the seventh interrogatory said Reynolds answered: I did not 
know. : 

To the eighth interrogatory said Reynolds answered: I do not. 


To the first cross-interrogatory said Reynolds answered: My 
recollection is that it was principally held on the front gallery of 
Allen, West & Bush’s office and in their cotton-room ; do not know 
where they stood on distances. All the conversation I heard was 
what took placeover my desk about the receipt and this paper. 

To the second cross-interrogatory said Reynolds answered: I 

wrote it & J. H. Allen signed it. 
6: To the third cross-interrogatory said’ Reynolds answered : 
I know nothing, as I recollect nothing about seeing the docu- 
ment or the letter, as diligent search has been made for them, but 
they cannot be found, & none of the employers in the office have 
any recollection of seeing any such document. 

To the fourth cross-interrogatory said Reynolds answered: I was 

never informed by T. P. Ware as to who was his commission mer- 
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chant for his Crystal Springs business. Allen, West and Bush were 
his factors for his Hazlehurst business. 

To the fifth cross-interrogatory said Reynolds answered : I do not 
know. 

To the sixth cross-interrogatory said Reynolds answered: I do not 
know. 

To the seventh cross-interrogatory said Reynolds answered: I do 

not know, as I never had the least intimation of such a trans- 
64 action being spoken of until I read it in these interrogatories. 
I never knew such a proposition was thought of. 

To the eighth cross-interrogatory said Reynolds answered: I do 
not know. 

To the ninth cross-interrogatory said Reynolds answered: I do 
not know. 

To the tenth cross-interrogatory said Reynolds answered: The 
$10,000.00 paper was given according to an arrangement made be- 
tween J. H. Allen & W. P. Ware, the particulars of which were 
entirely unknown to me at the time it was given, but I wrote it ac- 
cording to directions of J. H. Allen. 

To the eleventh cross-interrogatory said Reynolds answered: That 
same day Jas. H. Allen directed me to write John M. Allen to come 
to New Orleans, but [ cannot say whether it was before or after the 
$10,000.00 paper was written. I supposed it was in reference to the 
Ware business. 

JAMES C. REYNOLDS. 


65 STATE OF LouIsIANaA, City of New Orleans: 


I, George A. Hero, a duly appointed and qualified commissioner 
of the State of Mississippi, at New Orleans aforesaid, do certify that 
the above and foregoing deposition of James C. Reynolds was taken 
down under oath as aforesaid and reduced to writing by me; that 
said answers were by me read over to and approved by him, and 
that thereupon the above answers or depositions were sworn to and 
subscribed by said James C. Reynolds before me, at New Orleans, 
this April 14, 1884. 

As witness my hand & seal. 

[ SEAL. | GEO. A. HERO, 
Commissioner. 
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JANUARY 77H, 1884. 
Notice and commission waived, and following may all be mailed 
to George A. Hero, commissioner, &c., New Orleans, La., who may 
take and certify deposition of James Reynolds and mail same to 
James M. Mckee, clerk cir. e’t of the U.S. for southern district of 
Mississippi, and the same to be evidence in said cause, subject only 
to objections and exceptions as to relevancy and pertinency and for 


not being begun in time. 
CALHOON & GREEN, P. Q. 
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Tue Strate or Mississtpp1, Copiah County: 
Chancery Court. 
W. P. Ware vs. ALLEN, West & Busnu. 


Interrogatories to be propounded to James C. Reynolds, the 
67 answers to which, when when given, to be read in evidence 
by the defendant- on the trial of the above-stated cause. 

Int. Ist. State where you reside, and what is your business, and 
how long you have been so engaged. 

Int. 2. Are you acquainted with the parties to this suit? 

Int. 3. State whether or not you were present at an interview 
about the 7th day of November, 1881, between W. P. Ware, the 
complainant in the above-styled cause, and J. H. Allen, a member 
of the firm of Allen, West & Bush and one of the defendants. 

Int. 4. If you, in answer to the last interrogatory, you say you 
were present at such an interview state when it occurred, who was 

present, and what the conversation or interview was about. 
68 Int. 5. If, in answer to the two last interrogatories, you 
answer that you were present at such an interview, and that 
it was In reference to the indebtedness of 'T. P. Ware to Allen, West & 
Bush and aclaim of W. P. Ware that TT. P. Ware was indebted to him, 
just state fully what was said by W. P. Ware at the time about his 
claim, when he said T. P. Ware became indebted to him, and how, 
and what propos-tion, if any, he made to Allen, West & Bush at the 
time. State fully all that was said by said W. P. Ware and James 
H. Allen at the time and on what condition, if any, the instrument 
sued on in this case, which reads in words and figures as follows, to 
wit: 
New Orveans, Nov. 7th, 1881. 
Ninety days after date we promise to pay to W. P. Ware or order 
ten thousand dollars for two notes of 'T. P. Ware for five 
69 thousand dollars each, dated August 2Ist, 1SS1, one on de- 
mand & one at 3d. s’t, provided we are not defeated in the 
suit against T. P.. Ware; if so, this note is void. 
Yours truly, 
(Signed) ALLEN, WEST & BUSH. 


Was given. 

Int. 6th. State fully all you know about this matter and what 
was said between the parties at the time. 7 

Int. 7th. If you know what was intended to be meant by the 
words in said instrument, “provided we are not defeated in the suit 
against T. P. Ware; if so, this note to be void,” state what it was. 

Int. 8th. If you know of anything else that would be of any in- 
terest or benefit to either of the parties to this suit just state it. 

JOHN M. ALLEN, 
Att’y for Def’ts. 
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70 Complainant, W. P. Ware, objects and excepts to the 4th, 

Sth, 6th, and 7th of the foregoing interrogatories-in-chief as 
manifestly illegal, irrelevant, immaterial, and impertinent to the 
issue, and submits the followi ing cross-interrogatories: 


X Int. 1. If you testify to any interview between W. P. Ware and 
J. H. Allen about Nov. 7th, 1881, or at any other time, say where it 
was, in what room, where they stood ors sat, where you stood or sat, 
giving distances, what you were doing, how you come to hear, who 

called your attention to the conversation, who commenced it, and 
state all you heard which you can remember with exactness. 

X Int. 2. Who wrote the $10,000 note? 

X Int. 3. What can you distinctly remember in that interview 

about Ware showing Allen a bill of sale from T. P. Ware to 
71 Allen, West & Bush, to both the Crystal Springs and Hazle- 

hurst stocks, prepared by Judge Harris, of Jackson? State 
all that was said about this by Ware and Allen, and tell anything 
you remember about a letter from Judge Harris to Allen, West & 
Bush, shown Allen by Ware, and what was said about it. 

X Int. 4. Who was T. P. Ware’s commission merchant for his 
Crystal Springs business? Was it not Ben. Gurson, & who — his 
factors for the Hazlehurst business? Were they not Allen, West & 
Bush ? 

X Int. 5. What was said at that interview about Ware suing Ger- 
son, and what did he tell Allen he wanted to see Gerson for,and did 
he not leave to see Gerson, and did not Allen soon follow him out 

and did they not soon return together ? 
72 X Int. 6. What was said at that interview about Allen, 
West & Bush giving a 90 days’ draft on their house in Mobile 
for $10,000 to W. P. “WwW ure? 

X Int. 7. In that interview was it not at one time agreed to or pro- 
posed by Allen to give the $10,000 90 days’ draft of his New Orleans 
house on his Mobile house, and that his Mobile house was to charge 
this to ‘'T. P. Ware on the books of that, the Mobile, house as money 
by that house advanced to T. P. Ware? ‘Tell all you know about 
this and how it came to be abandoned and a note substituted. 

X Int. 8. What was said in that interview about Allen, West & 
Bush attaching T. P. Ware and about being furnished grounds for 
attachment by W. P. Ware? 

X Jnt. 9. Can you say it was or was not agreed in that in- 
73 terview that T. P. Ware was not to defend the attachment of 
A., W. & B. & was to consent to sale in bulk ? 

X Int. 10. What was the $10,000 note given for? 

X Int. 11. After the $10,000 note was written did not James H. 
Allen direct you to wire John M. Allen to go to Hazlehurst at once ; 
and what was that for? 


CALHOON & GREEN, P. Q. 
Endorsed: Filed April 22, 1884. J. M. McKee, clerk. 
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And on the said 22nd day of April, 1884, the deposition of James 
H. Allen, a witness for the defendant- in said cause, was filed in the 
office of the clerk of said court, and is in the words and figures fol- 
lowing, to wit: 


74 W. P. WarRE vs. ALLEN, West & Busu. 


JANUARY 9TH, 1884. 


It is agreed to waive notice and commission and that these ‘ques- 
tions be mailed or expressed to Geo. A. Hero, commissioner, New 
Orleans, La., and that he shall take and certify in form and ac- 
cording to strict rule the deposition of James H. Allen and mail 
it or express it sealed to James M. McKee, clerk .cir. c’t U. S., so. 
dist. of Miss.. at Jackson, Miss., and that the same be evidence 
in said cause, subject only to objections or exceptions for relevancy 
and pertenency and because of delay in taking and commencing 
proceedings to take. 


CALHOON & GREEN, P. Q. 
Tue Srate or Mississippi, Copiah County : 
Chancery Court. 
W. P. Ware vs. ALLEN, West & Busn. 
Interrogatories to be propounded to James H. Allen, one of 
the defendants in the above-stated cause, the answers to 


which, were given, to be read as evidence for the defendants in the 
above-styled case. 


or 


Int. lst. Where do you reside and what is your business and 
where did you reside and what was your business about the 7th day 
of Nov ember, 1881 ? 

Int. 2. Are you acquainted with W. P. Ware? 

Int. 3d. Who is the business manager of the business of Allen, 
West, & “Bush in the city of New Orleans? 

Int. 4th. State whether or not you had any business transaction 
with W. P. Ware about the 7th day of November, 1881, which re- 
sulted in your giving him the instrument of writing which is the 

foundation of this suit; and, if so, state fully all the repre- 
76 sentations made to you by said Ware to induce you to give 

said writing, under what circumstances it was given and what 
the consideration for giving it was, and in what condition, if any 
was given. State fully all about it. 

Int. 5. If W. P. Ware made any representations to you about who 
his attorneys were and what they had advised as to what you could 
safely do in the matter, first state fully what he said about this. 

Int. 6. State what was the condition of the account of 'T. P. Ware 
with the house of Allen, West & Bush at that time, and what was 
due Allen, West & Bush after the sale of all the cotton they had on 
hand belonging to T. P. Ware at the time. 
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Int. 7. If you know, explain what is meant in » the writing 

77 sued on in this case by the words “ provided we are not de- 

feated in the suit against T. P. Ware; if so, this note to be 
void.” 

Int. 8th. What is the suit against T. P. Ware there referred to ? 

Int. 9th. Was there or not ever any suit between Allen, West & 
Bush and T. P. Ware in which the notes of P. T. Ware to W. P. 
Ware ever figured in any way ‘ 

Int. 10th. State fully why Aa West & Bush never attempted to 
collect the notes of T. P. Ware, transferred to them by W. P. Ware 
on the 7th day of November, if you know. 

Int. Jith. State when W. P. Ware Ist claimed that you owed him 
anything in the obligation on which he has now sued you and what 

he said on that subject, if anything. 
78 Int. 12th. If you know of anything more that you have not 
already told that would be of benefit to either of the parties 
to this suit just state it. 
JOHN M. ALLEN, 
Att’y for Def’t-. 


Complainant, W. P. Ware, objects and excepts to the 4th, oth, 
6th, 7th, Sth, 9th, 10th, and 11th of the foregoing interrogatories-in- 
chief as manifestly illegal, incompetent, irrelevant, and immaterial 
to the issue, and submits the following cross-interrogatories : 


X Int. 1. Produce and file as an exhibit to your answer to this 
question a letter of Judge W. P. Harris to your firm handed you by 
W. P. Ware on the day you signed the $10,000 note, which is the 
basis of this suit. 

X Int. 2. Produce and file as an exhibit to your answer to this 

question a bill of sale from T. P. Ware to Allen, West & 
79 Bush of his Chrystal Springs and Hazlehurst stock or either 

prepared by W. P. Harris and handed you by W. P. Ware 
on the | you signed the $10,000 note, the basis of this suit. 

X Int. 5. If you cannot produce the letter or bill of sale state why 
you sande make diligent search for them before answering this. 

X Int. 4. Where is that letter & where that bill of sale? If 
they were not preserved,why not? What is the custom of your 
house about preserving letters and important papers ? 

X Int. 5. Was there ever any other James H. Allen who was or 
is a member of the firm of Allen, West & Bush except yourself ? 

X Int. 6. Are not you, then, the same James H. Allen who de- 

livered your deposition before Alfred Ingraham, commis- 
80 sioner, on April 20th, 1882, for use in a case in the circuit 
court of Copiah county of H. T. Coltom & Co. vs. T. P. Ware ? 

X Int. 7. Was not your recollection of events as clear then as 
now ? 

X Int. 8. Who wrote the $10,000 note, the basis of this suit, and 
who signed it? 

X Int. 9. Who was present at the interview between you and W. 
P. Ware on Nov. 7th, 1881; who heard the conference, and how do 
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you know that such person heard it, and who invited him to hear 
it, and how do you know he heard it? 

X Int. 10. Were your firm not the factors or commission mer- 
chants for T. P. Ware as to his Hazlehurst business ? 


(Hiatus here in numbering by mistake.) 


X Int. 17. Was not Ben. Gerson the commission merchants 
81 of T. P. Ware as to his Chrystal Springs business? 

X Int. 18. In the interview of Nov. 7th, 1881, did not W. 
P. Ware leave to go to the office of Ben. Gerson ? Did you not fol- 
low him and overtake him near Gerson’s office door and take him 
back to your office; and what did you do this for, and what did 
Ware tell you he was going to see Gerson about? 

X Int. 19. In that interview of Nov. 7th, 1881, what was said about 
a 9) days’ draft of your house on your Mobile house in favor of W. 
P. Ware, and how was your Mobile house to charge the payment of 
it, and what was the object of such draft, and what its consideration, 
and what was said about it? 

X Int. 20. What was agreed on in that interview about T. 
82 P. Ware’s not defending your attachment suit and then agree- 

ing to a sale in bulk? 

X Int. 21. Did you not in that interview or soon after wire John 
M. Allen or cause him to be telegraphed to to go to Hazlehurst? If 
yea, produce a copy of that telegram as an exhibit hereto, and, if 
you cannot find such copy, state its contents, and state what instruc- 
tions you gave John M. Allen to do in Hazlehurst. What did you 
send him there for or todo? File as exhibits hereto copies of all 
letters and telegrams from you or your firm to John M. Allen in re- 
lation to T. P. Ware or W. P. Ware or the business of the former 
between November 6th, 1881, and May Ist, 1881, and all letters or 
telegrams from him to youor your firm in that relation between said 

dates. 
83 X Int. 22. Did you see John M. Allen personally or was 
he in New Orleans between Nov. 7th, 1881, and Noy. 12th, 
1881; and, if yea, when, and what did you talk about? ~* 

X Int. 23. What did you send Alfred Goldthwaite to Hazlehurst 
to do, what instructions did you give him, and why did you give 
him letters of introduction to W. P. Ware and to Judge Mays? Was 
Judge Mays your lawyer? Did you not understand him to be the 
father-in-law of W. P. Ware and the legal adviser of T. P. Ware and 
W. P. Ware? 

X Int. 24. What instructions did you give Goldthwaite in refer- 
ence to a certain bill of sale executed to your firm by T. P. Ware in 
the spring of 1881, drawn and held possession of by Judge Mays 

Did you not tell him to take under that bill of sale withot 
54 attaching if Judge Mays thought it safe to do so? 

X Int. 25. Explain why Ware wanted you to have all the 
goods, to the exclusion of all other creditors, and what was the 
basis or reason for the perfect understanding between your firm 
and its attorneys and the Wares as to your attachment ? 
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X Int. 26. Was not your conversation of Nov. 7th, 1881, with W. 
P. Ware private, and private at your own special instance, and did 
you not tell him you did not want any one to hear it? 

X Int. 27. On overtaking Ware on his way to Gerson’s did you 
not tell him to return with you to your office and you thought you 
could arrange the matter satisfactorily ? 

X Int. 28. What was the real consideration of the $10,000 

85 note? Was Ware todo anything? Was there any under- 

standing that he should furnish any grounds for attaching 

T. P. Ware or induce T. P. Ware not to defend your attachment and 

afterwards consent to a sale in bulk? Did you not, in fact, give the 

$10,000 note for the two notes of T. P. Ware with the view to in- 
clude them in your attachment debt? 

X Int. 29. Was it not agreed between you and W. P. Ware that 
as soon as John M. Allen, to whom vou telegraphed, came to Hazle- 
hurst the attachment was to be sued out? | 

X Int. 30. On Nov. 7th, 1881, was not vour estimate to W. P. Ware 
of T. P. Ware’s debt to your firm $11,000, and how was the cotton 

on hand estimated per bale, & at what average per bale was 
86 it sold, and was not the increase of your estimate from $11,000 

to $18,000, the amount you attached for, due solely to the fact 
that you estimated in the first instance the cotton on hand at $47 
per bale, when it realized only $37 per bale as an average? 

X Int. 31. How many bales of cotton of T. P. Ware did you sell 
between Noy. 7th and Nov. 12th, 1881, and at what average price 
per bale, and how many bales did you sell of his in any one day be- 
tween those dates, selecting the day of the largest sales and append 
as an exhibit to your answer hereto a transcript of T. P. Ware’s en- 
tire account with your firm? You need not trouble to produce this 
account if you shall say it is the same as that filed in your attach- 
ment suit begun against T. P. Ware Nov. 12th, 1881, or the same as 

that attached to your deposition in the case of H. T. Cottam & 
87 Co. vs. T. P. Ware, referred to in a former interrogatory 
herein. 

X Int. 32. Is it not true that on November 12th, 1881, your firm 
attached T. P. Ware for a debt on open account of about $18,000, 
and that he did not contest the grounds of this attachment, and 
that afterwards he agreed to a sale of the Hazlehurst stock of goods, 
the only stock levied on under that attachment, and that your firm 
bought that stock at that agreed sale ? 

X Int. 33. After buying that Hazlehurst stock at that agreed sale 
whom did your firm put in charge of it? What clerks or managers 
did your firm employ? Under what contract of wages? How 
long did your firm continue to own it, and did your firm not, about 

March 29th, 1882, sell it to G. L. Ware, a brother-in-law of 
88 T. P. Ware, and W. P. Ware, and did you not give your 

deposition, referred to in cross-interrogatories 6 hereinbefore, 
in the trial of the claim of property in that stock set up by G. L. 
Ware in the case of H. T. Cottam & Co. vs. T. P. Ware? 

X Int. 34. Is it not true that, subsequently to the levy of the at- 
tachment of your firm on T. P. Ware’s Hazlehurst stock of goods, 
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your attorney, John M. Allen, Esq., through W. P. Ware, procured 
T. P. Ware to assign to your firm divers notes payable to him, ag- 
gregating over $1,500? 

X Int. 35. Examine the paper below, marked Exhibit to X Int’y 
30; say who made it out, when it was made out, and for what pur- 
pose and at whose request. 


Exurpit to X Int. 35. 


List of Notes with Allen, West & Bush. 


89 Note T. E. Groome, due 14 Dec., 80 ............ 66 94 
ye I, 88  , Slo hinen ceo 178 95 

Se a Ee ee ener 20) 
ae A ee 36 67 

~ Bele SOONER, E56 CE, Oe ened cewe cocceneuns 50 
“ John Hodges, 1-4 TT 7 ieee iniaenne: meniiieniiniinbils 27 50 
Oe a us'amerusereenienin 9) 60 
A I, Oe ii irnccaumnne 44 00 
“« M. L. Ellis, 20 gah SO EE 278 62 
ee USS 550 16 
“« J. L. Meade, 12 iia, oe OTe 169 95 


$1,513 39 


90 X Int. 36. Were any of the notes set forth in this exhibit 
passed to the credit of T. P. Ware on his account; and, if not, 
why not; and why do they not appear as credits on the account 
attached on if they do not so appear; and to whose eredit do they 
appear on the books of your firm? And produce any showing the 
books of your firm—make of them as an exhibit to this answer. 

X Int. 37. What amount did your firm realize from the notes just 
referred to? 

X Int. 38. Did vour firm ever address business envelopes to W. P. 
Ware, enclosing letters addressed to T. P. Ware? Has this been done 
more than once; has it been done more than twice? If done at all 
why was it done? 

X Int. 39. Produce and file as an exhibit to this question the let- 

ter, or a copy of it, written by your firm to Judge W. P. 

9] Harris, of Jackson, Miss., on the 14th day of November, 1881. 

X Int. 40. Examine the letter below, marked “ Exhibit to 

X Int. 40,” and say who wrote it and where it was’ written, and 
whether it was authorized by your firm. 
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Exuipsit To X Int. 40. 
J. H. Allen. T. H. West. J. C. Bush. 


Allen, West & Bush, cotton factors and commission merchants, 34 
Perdido street. 


New Orveans, Nov. 15, 1881. 


T. P. Ware, Esq., Hazlehurst, Miss. 
D’r Str: In view of the fact that the various parties who have 
attached you will be after the notes & accounts which are due you, 
would it not be well for our agent, J. Brooks Allen, to come 
92 at once to Hazlehurst & have you furnish him with a list of 
the accounts, &c., & have him at once garnishee every one of 
them, & keep other parties from molesting them, & thus greatly facili- 
tate matters? We wrote to Judge Harris vesterday as we promised 
you, & have seen Yale & Bolings’ man to-day. 
Yours truly, ALLEN, WEST & BUSH. 


(Here follows postscript as above.) 


Bob Miller, of Hazlehurst, was here to-day ; he professes to be a 
friend of yours & willing to help; says the other parties can gar- 
nishee the acc’ts, &c., & give much trouble. — 


X Int. 41. State all that was said at any time between you and 
W.P. Ware about his father, W. J. Ware, opening a business in 
Hazlehurst. 

X Int. 42. Was it not at one time agreed between you and 
93 W. P. Ware that W. J. Ware should pay you $8,000 and W. 
P. Ware deliver you back your $10,000 note for the stock of 

goods of ‘T. P. Ware bought by you at marshall’s sale ? 

X Int. 43. Examine the subjoined account and power of attorney 
pasted together and marked “ Exhibit to X Int. 43” and say how the 
account came to be contracted, and if you ever saw the power of at- 
torney before, and on whose suggestion the power of attorney was 
obtained. 


Exnurpit To X Inv. 48. 


W. J. Ware in account with Allen, West & Bush. 


1881. 
oe. 2 ee Oren 0 A Te etn [? 
" BE Beg ae Ck ali el 640 50 “ 
? ‘“< Ve 1236 _ , — 
Feb’y 13. “ loss,300,March 1164 } 8 Feb’y____- 703 32 20 
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04 CREDITS. 
By cash, per W. P. Ware........ 700 72 «61,120 
1881. 
<4 
Dec. 13. “ 400, M’ch 4 1244 3 50 69 = 
ae profit, 400, M’ch 4 4599 7 --- 168 50 6 250 
1230 
id. © DW. Be Wee eee BO. acne. 152 32 75 253 
© IIE cee eeetneeessco- 285 
1882. 
Feb’y 13. Transferto W.J.andG. L.Ware,ac. 9826 39 
1345 02 ~ 1623 


(Norr.—The above account is mutilated and partly destroyed.— 
J. M. McKee, clerk.) 
EK. E 


7 


New Orleans, 23d February, 1882. 
STATE OF Mississippi, Copiah County : 


Know all men by these presents that I, W. J. Ware, do hereby 
nominate, substitute, and appoint my son, W. P. Ware, of the county 
aforesaid, my agent and attorney-in-fact for me,and in my name to 
purchase, on credit or for cash, such goods, wares, and merchandise, 

without stint or limit, as my said agent and attorney in his 
9d judgment may deem necessary, advisable, or proper; to estab- 

lish for me and in my name in the town of Hazlehurst, county 
aforesaid, a first-class country merchantile house, with full power and 
authority for this purpose and to this end to sign my name to any 
bond, obligation, or promissory note for the payment of money con- 
tracted by him to be pa.d for such stock as he may purchase, which 
shall be binding and obligatory on me as’if the same had been ex- 
ecuted or made by me with my own proper hands, and to do all 
other acts for me and in my name as he may deem necessary, 
proper, or advisable to accomplish the purpose for which this au- 
thority is given, hereby ratifying and confirming all acts of my 
said agent and attorney done in pursuance of this authority. 

In testimony whereunto set my hand & seal this 16 day of Decem- 
ber, 1881. 

Or to buy any real or personal estate that he may may see fit, or 


to sell same. 
W. J. WARE. [seat.] 
Witness: 
T. P. WARE. 


96 X Int. 44. Examine the annexed pencil memorandum, 

marked “ Exhibit to 44th X Int;” say if you ever saw it be- 
fore; who wrote it, and when it was written, and who wrote the 
words on it, “ You owe at this time about $11,500, not including 
drafts.” Explain all about this. 
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“Exuipit To 447TH X Inv.” 
J. H. Allen. T. H. West. J.C. Bush. 


Allen, West & Bush, cotton factors and commission ‘merchants, 34 
Perdido street. 


New ORLEANS, , 188-. 

I hereby promise & guarantee that with $10,000.00, receipt of 
which I hereby acknowledge, I can pay and satisfy my creditors so 
I can go on in business. Should I fail to do so I will sell you my 

entire interest in my houses at Hazlehurst & Crystal Springs 
97 atany time. You owe at this time about $10,500.00, not in- 
cluding drafts advised. 


X Int. 45. Examine annexed letter, marked “ Exhibit to Cross-int. 
45,” and say whether it is a letter from your firm and why it was 
written. 

“ EXHIBIT TO X Int. 45.” 


J. H. Allen. T. H. West. J. C. Bush. 
Allen, West & Bush, cotton factors and commission merchants, 34 
Perdido street. 

New Or.EAns, Nov. 18, 1881. 
Mess. W. A. Collins & Co., Hazlehurst, Miss. 


D’r Sir: Please take notice that we hold & own your note for 
$90.60, dated Nov. 4, 81, & payable i day after date, to F. P. 


95 Ware. You will at once remit us to pay this note & pay 
same to us & no one else. | 
Yours truly, ALLEN, WEST & BUSH. 


X Int 46. Examine annexed letter, marked “ Exhibit to X Int. 
46,” and say whether it is from your firm. 


Exuipit To X Inv. 46. 
J. H. Allen. T. H. West. J. C. Bush. 


Allen, West & Bush, cotton factors and commission merchants, 34 
Perdido street. 


New Or.EANS, Dec. 5th, 1881. 
F. P. Ware, Esq., Hazlehurst, Miss. 
D’r Str: Yours 3d & 4th to hand & noted. You were mistaken 
about the February costing 1202; they cost 1203, as we told you at 
the time in the cotton exchange, and when we were telling 
99 you the the purchase they were 1205. We will give you a 
sworn statement if you wish it & also one from the broker. 
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It was after 2 o’clock, so it was too late to wire you the 1 o’clock 
market. We will send you list of notes by anotier mail. 


Yours truly, ALLEN, WEST & BUSH. 


X Int. 47. What notes are referred to in the last foregoing letter 
as to be sent by “ another mail?” 
X Int. 48. Examine annexed letter and say whether it is from 
' your firm. We mark it “ Exhibit to X Int. 48.” Was not the 
“ Wednesday next” therein mentioned the day for the sale of the 
Hazlehurst stock of T. P. Ware by the U.S. marshal? 


Exuibsit To X Int. 4S. 
100 J.H. Allen. T. H. West. J. C. Bush. 


Allen, West & Bush, cotton factors and commission merchants, 34 
‘ Perdido street. 


New Orteans, Dec. 10, 1881. 
Mr. T. P. Ware, Hazlehurst, Miss. 
D’k Str: We received a letter to-day from Mr. John M. Allen, at 
Nashville. We trust he will be at Tupelo in time to get our letter 
and telegram, which await him there, so as to be with you by 


- Wednesday next. 
Marchs were up to 31 to-day, but close at 19. 
Yours truly, ALLEN, WEST & BUSH. 


X Int. 49. Examine annexed letter, marked “ Exhibit to X 
101 Int. 49,” and say whether it is a letter from your house, and 
why it was Written. 


Exuipit To X Int. 49. 
J. H. Allen. T. H. West. J.C. Bash. 


Allen, West & Bush, cotton factors and commission merchants, 34 
Perdido street. 


New ORLEANS, Dec. 20, 1881. 
T. P. Ware, Esq., Hazlehurst, Miss. 

—_ D’r Str: Please write down at once & authorize us to confess, 
independent, in your behalf in the matter of the attachment suit 
against Meyer, Weiss & Co. We spoke to your brother about it 
when he was here. : The only object is to save considerable costs, 

4 which will be saved by this course. 


Yours truly, ALLEN, WEST & BUSH. 


102 X Int. 50. Examined annexed letter, marked “ Exhibit to 
X Int. 50,” and say if it is from your house, and why were 

you concerned about W. P. Ware’s indebtedness? 
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Exuipit to X Inv. 50. 
J. H. Allen. T. H. West. J. C. Bush. 


Allen, West & Bush, cotton factors and commission merchants, 34 
Perdido street. 


New Or EANs, Jan’y 19, 1882. 
W. P. Ware, Esq., Hazlehurst, Miss. 
D’k Str: Your favor 16th to hand & noted; will try & send you 
daily market reports at 12 m. 
We have not had as yet any replies from the parties to whom 
we write concerning your indebtedness to them. We will 
103. = duly inform you when we hear from them. 
Yours truly, ALLEN, WEST & BUSH. 


X Int. 51. Examine annexed letter, marked “ Exhibit. to X Int. 
51,” and say if it is from your firm. 


“ ExuisBit To X Inv. 51.” 
J. H. Allen. T. H. West. J.C. Bush. 


Allen, West & Bush, cotton factors and commission merchants, 34 
Perdido street. 


New ORLEANS, Jan’y 20, 1882 
W. P. Ware, Esq., Hazlehurst, Miss. 
D’r Sir: Since writing you on yesterday we have heard from 
Messrs. M. D. Wells & Co. In reply to our letter they say: 
“ Weare not inclined to sell out very cheap, but you may 
104 make a proposition if you choose and we will reply.” 
As we do not know what you owe them & what you would 
propose to pay we would refer the matter to you. 
Yours truly, ALLEN, WEST & BUSH. 


P. S.—Later in the day we have gotten a letter from Skinner «& 
Co., and they say, viz: 
“ We should like to have an offer from you for the claim of W. P. 
Ware. We shall not accept an offer on anything like the terms he 

settled with other creditors, 25c.’ 
We give above for your information. 


a, W.& & 


X Int. 52. How came your firm to be writing to the old creditors 
of W. P. Ware? 


X Int. 53. Examine annexed letter, marked “ Exhibit to X Int. 


_ 


and say if it is from your firm. 


2 
1 
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Exurpit To X Inv. 53. 
105 J. H. Allen. T. H. West. J. C. Bush. 


Allen, West & Bush, cotton factors and commission merchants, 34 
Perdido street. 


New ORLEANS, Jan’y 28, 1882. 
W. P. Ware, Esq., Hazlehurst, Miss. 

D’k Str: We have just gotten a letter from Mess. McClung, Day 
& Riely & also one from Nugent & MeWillie, their attorneys at Jack- 
son, to whom they refer our letter. Nugent & McWillie write: “We 
will take 50 ects. on the dollar, principal & interest, and they also 
say that their clients (McC., D. & R.) must approve this offer.” 


Yours truly, ; ALLEN, WEST & BUSH. 


X Int. 54. Examine annexed letter, marked “ Exhibit to X Int. 
54,” and say if it is a copy — one received by your firm. 


106 Exuipit to X Inv. 54. 
(Copy.) 
J. H. Allen. T. H. West. J.C. Bush. 


Allen, West & Bush, cotton factors and commission merchants, 34 
Perdido street, New Orleans. 


SALTIMORE, Feb. 2, ’82. 
Messrs. Allen, West & Bush. , 

GENTLEMEN: Yours 23d Jan’y to hand. In reply we have to say 
that if the interest at the rate of 6% is added on the am’t of the note 
since maturity & protest fees included we will then take (50) fifty 
cents on the dollar. This is the lowest & best we will do. 


Resp'ly, 
(Signed) SKINNER & CO. 


X Int. 55. Produce a copy of the letter from your firm to which 
the above is in answer as an exhibit to your answer hereto. 
107 X Int. 56. Examine annexed letter, marked “ Exhibit to 
X Int. 56,” and say if it is from your firm. 2 
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Exuipit to X Inv. 56. 
J. H. Allen. T. H. West. J. C. Bush. 


Allen, West & Bush, cotton factors and commission merchants, 34 
Perdido street. 
New Orveans, Feb’y 11, 1882. 
W. P. Ware, Esq., Hazlehurst, Miss. 

D’r Str: We have received a letter from W. D. Wells & Co. in 
reference to our enquiring of them whether your claim was an open 
ac. or note, & they simply say, “Our claim is $990.90 & interest.” 

Yours truly, ALLEN, WEST & BUSH. 


X Int. 57. Examine annexed letter, marked “ Exhibit to X Int. 
57,” and say if it is from your firm. 


108 7 Exurpit To X Inv. 57. 
J. H. Allen. T. H. West. J.C. Bush. 


Allen, West & Bush, cotton factors and commission merchants, 34 
Perdido street. 


NEW ORLEANS, Jay 10, 1882. : 
W. P. Ware, Esq., Hazlehurst, Miss. 

D’r Str: Your favor 9th to hand & contents noted. In reply 
to your inquiry we beg to say that Mr. John M. Allen & Mr. J. B. 
Allen both expect to be in Jackson, Miss., about the 19th inst. 

It is our opinion that the Wares would do well to secure Mr. J. 
M. Alien’s legal services in the cases of theirs soon to come off. We 
have been called on for copies of every letter received by us from 
yourself & T. P. Ware & every letter mailed by us since we first 

commenced doing business with ‘T. P. Ware. In some few 
109 letters written by you for your brother, T. P. Ware, & in con- 

nection with his business, you speak of “me.” As you were 
in your brother’s employ as his clerk, we always understood such 
expressions to refer to T. P. Ware only. 
_ It will be well for the Wares to be thoroughly prepared & well de- 
fended in every possible particular, for their enemies seem deter- 
mined to give them all the trouble they can. 


Yours truly, ALLEN, WEST & BUSH. 


X Int. 58. Does not this letter refer to the litigation of G. L. Ware’s 
claim to the Hazlehurst stock of T. P. Ware under his purchase 
from your firm ? 

X Int. 59. Produce and file as an exhibit to your answer hereto 
copies of all letters written by your firm in relation to the business 

of T. P. Ware or W. P. Ware during the year 1881 addressed 
110 to Judge H. B. Mayes. 
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X Int. 60. Produce particularly and file as an exhibit to your 
answer hereto copies of any letters written to Judge H. B. Mayes 
during the month of November, 1881, by your firm. 

X Int. 61. Examine the copy of a letter on next page, purporting 
to be from your firm to Judge H. B. Mayes, of date November, 7th, 
1881, and marked “ Exhibit to X Int. 61,” and say whether it is or 
is not a true copy of a letter from your firm to said Mayes. 


Exuisit To X Inv. 61. 
Copy. 
Harris, Dodds & Co., dealers in general merchandise. 


New Orzeans, Nov. 7, 1881. 

Judge H. B. Mayes, Hazlehurst, Miss. 
111 D’r Str: Mr. Ware has been down to-day to see us and 

has talked over his matters with us, & says lhe will at once 
confer fully with you. This is a very important matter, & our Mr. 
Allen telegraphed for his brother, John M. Allen, to come here at 
once, & he expects him here to-morrow, so that he can go up to-mor- 
row night to consult with you as to what had best be done in the 
matter. For fear, however, that Mr. J. M. Allen may not reach 
here in time to go up to-morrow night we have engaged Mr. Alfred 
Goldthwaite, a lawyer of this city, to go to Hazlehurst on the morn- 
ing train to consult with you and to be ready should any action 
become necessary prior to Mr. John M. Alien’s arrival. Whatever 
is done we want to do it strictly correct, legal, and binding in every 

particular, so that it cannot be upset by any possibility at 
112.‘ law or in any contingency. We also wire you to-night as an 

additional precaution: “If immediate action become necessary 
in the matter for which you have the papers you are authorized to 
act for us.” This letter will be handed to you by Mr. Goldthwaite 
in person, to whom the letter introduces you. 

Yours truly, 


(Signed) ALLEN, WEST & BUSH. 


P. S.—If bonds have to be given we presume they will be large, 
and Mr. Ware said he would assist our lawyer in arranging them 
Mr. Ware & ourselves understand each other entirely in this matter. 
Mr. Goldthwaite will take statements with him 


(Signed) A, 4. & B 


X Int. 62. Was there not an agreement between you and W. P. 
Ware that your firm should pay his old debts and credit your 

113 $10,000 note to him with the payments; and pursuant to 
this did you not write his creditors to learn how they would 


compromise ? 
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STaTE OF LovistANna, City of New Orleans: 


In accordance with the annexed agreement of counsel in the cause 
depending and undetermined in the chancery court of eo 
county, Mississippi, between W. P. Ware, as complainant, and Allen, 
West & Bush, as defendant-, to take the depositions of Jas. H. Allen, 
a resident of New Orleans, Louisiana, as a witness on behalf of de- 
fendants on the annexed interrogatories and cross-interrogatories 
therein propounded to him, I, George A. Hero, a commissioner for 

the State of Mississippi at New Orleans, Louisiana, duly com- 
114 + missioned and qualified and authorized to administer oaths 

and to take and certify depositions, did, on this fourteenth day 
of April, A. D. (1884) eighteen hundred & eighty-four, call and cause 
to be and appear at my office, in the city of New Orleans, State of 
Louisiana, the above-named James H. Allen, and, having first duly 
and solemnly sworn him according to law to testify to the truth, the 
whole truth, and nothing but the truth in regard to the matters in 
controversy in the cause aforesaid and to make true answers to the 
annexed interrogatories and cross-interrogatories, the said James H. 
Allen did thereupon testify and depose as follows: 


To the first interrogatory said Allen answered: I reside in New 

Orleans, Louisiana. My business is that of a cotton factor. Iam a 

member of the firm of Allen, West & Bush. I resided in New 

115 Orleans. I was engaged in the same business on November 
seventh, eighteen hundred & eighty-one. 

To the second interrogatory said Allen answered: I am. 

To the third interrogatory said Allen answered: I am. 

To the fourth interrogatory said Allen answered: I had a busi- 
ness conversation with W. P. Ware on the seventh November, 
eighteen hundred and eighty-one, and he told me that it was im- 
possible for T. P. Ware to go on in business; that he had a large 
amount of paper falling due which he was unable to meet, and that 
there were a large number of drummers at Hazlehurst representing 
T. P. Ware’s creditors & liable to attach him at any time,and if they 
did so we were likely to lose our whole debt. He told me he had 

two notes of T. P. Ware of five thousand dollars each for 
116 money he had loaned him when he had first gone into busi- 

ness; that if we would buy these notes from him he would 
have T. P. Ware tosell us both his stores at Hazlehurst and Crystal 
Springs and everything he had or make an assignment or do any- 
thing whereby we could save our debt and those two notes which he 
held of T. P. Ware. He said that T. P. Ware owed Ben. Gerson 
some money, and Ben. Gerson had offered him a large amount of 
money—lI think five thousand dollars—to sell the Crystal Springs 
stock to him, and if we did not take these notes that he would 
have to sell to Ben. Gerson. I was very much afraid we were going 
to lose our whole debt and told W. P. Ware. We had both his 
and his brother’s verbal & also the solemn written obligation, which 

was in the hands of Judge Mayes, at Hazlehurst, whereby 
117 they promised to protect us in case of immergency, as we had 
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let them have a large amount of money and been their friends, 
and that I was afraid I could not legally take those notes, and 
it would jeopardize our whole debt to make them part of our debt 
against T. P. Ware. He showed me a pro forma bill of sale or assign- 
ment purporting to be from Judge W. P. Harris, & he also had a 
letter purporting to be from Judge Harris, to whom addressed. I 
do not now remember saying that this sale or assignment drawn or 
suggested by this document, with these two notes of 'T. P. Ware of five 
thousand dollars each included, would be binding. I insisted that 
we could not possibly take these two notes unless our attorney, John 
M. Allen, would say that we could legally do so without 
118 jeopardizing our claim. After talking about the matter off 
& on for several hours (as W. P. Ware left the office several 
times), and he telling me he had seen Ben. Gerson and that Gerson 
was anxious for him to sell him the Crystal Springs stock, but he said 
he did not want us to jeopardize our claim if these notes he held 
would do so, 1 then told him I would telegraph for our attorney, 
John M. Allen, and would send him to Hazlehurst, and if his attor- 
ney and ours would say that we could legaily include these two 
notes in our claim against T. P. Ware we could do so, but not oth- 
erwise. He agreed to this, & just before the time for him to go to 
the train for Hazlehurst W. P. Ware said that he wanted some doc- 
ument to show our agreement in case our attorneys so agreed, as the 
whole matter was to be void unless they so agreed. We first 
119 gave him a receipt for the two notes, which original receipt 
we annex, marked Exhibit A, but he said that was not satis- 
factory, as we made no promise in that in case our attorney and his 
agreed to include his claim in our account against T. P. Ware. We 
then hurriedly wrote the other paper, as it was near train time, which 
is the basis of this suit, but it was written on the same terms and 
understanding on w hich the above receipt was written—that the said 
paper was to be null and void and worthless unless we could include 
the two notes in the T. P. Ware debt and collect them—but as both 
his attorney and ours advised against including them they were 
never included in our account against T. P. Ware, and we have never 
tried to collect or collected one cent on them, and have always re- 
garded them as W. P. Ware’s paper & not ours, and soon 
120 after our attachment we instructed our attorney, John M. 
Allen, to turn them over to W. P. Ware and take up the paper 
which is the basis of this suit. 

To the fifth interrogatory said Allen answered: W. P. Ware stated 
that Judge Wiley P. Harris was his attorney, & he bad an instru- 
ment of writing, which he said was drawn up by Judge Harris. I 
think it was a pro forma sale or assignment. My impression also is 
that W. P. Ware had a letter, purporting to be from Judge Harris, 
saying that a sale or an assignment drawn as this document sug- 
gested would be legal & stand the test of the courts. 

To the sixth interrogatory said Allen answered: At that time T. 
P. Ware owed us thirty-one thousand seven hundred & seventy-three 

.61 dollars, with three hundred & thirty-two bales cotton on 
121 hand to go to the credit of the account, and after the cotton 
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had been sold and credited T. P. Ware owed us seventeen thou- 
sand one hundred & twenty-two .72 dollars. 

To the seventh interrogatory said Allen answered: W. P. Ware 
had two notes of ‘TIT’. P. Ware of five thousand dollars each, which 
he said was for money loaned to T. P. Ware by him when T. P. 
Ware first went into business at Hazlehurst, and that he wanted us 
to include them in our debt against T. P. Ware, and if we could 
legally hold them and collect them by sale or assignment or any 
other way, then we were to pay him, but W. P. Ware told us that 
unless his attorney and ours agreed that the notes were legal, and 
we could in law hold and collect them as part of our just debt 

against ‘I’. P. Ware, and if they were included in our debt, and 
122. were thrown out by the court as illegal, then the paper we 

gave him was to be null & void just as if it had never been 
given. 

To the eight- interrogatory said Allen answered: W. P. Ware told 
me that Judge Wiley P. Harris said that a sale or assignment with 
these notes included would be legal & would be sustained by the 
courts, but I knew with these notes included that there would be 
a hotly contested suit against their being allowed in any event, 
whether by sale or assignment or otherwise. My idea, and W. P. 
Ware said it was his idea also, based on the document «& letter pur- 
porting to be from Judge Harris, in whose legal opinion I had great 
confidence, was that a sale or assignment including these two notes 
would be legal. W.P. Ware told me whatever was done the other 

creditors would be sure to attach as fraudulent, and he, W. 
123. +P. Ware, would have T. P. Ware to leave the State, and could 

also make the bond for us in Hazlehurst, which would be a 
very large one, to bond the goods, so that — the event of a sale or as- 
signment being made to us and attached by the other creditors we 
could at once reopen the store & goon selling the goods and have 
the sale of said goods to go on uninterrupted duri ing ‘the attachment 
suit of the other creditors, and this was my idea of ‘the suit referred 
to in the document in question. 

To the ninth interrogatory said Allen answered: There was not. 

To the tenth interrogatory said Allen answered: Our attorney, 
John, M. Allen, told me that Le and W. P. Ware’s attorney, Judge 
Wiley P. Harris, both agreed that there was no possibility whatever 
of our sustaining a suit in law with these notes of T. P. Ware in- 

cluded, and that to include them in our claim would seri- 
124 ously jeopardize the collection of our just debt against T. P. 
Ware. 

To the eleventh interrogatory said Allen answered: I think it 
was somewhere near the 10th or 15th November, 1882, about a year 
after the failure of T. P. Ware and after we had sold out the stock 
of goods bought at Hazlehurst to Harris, Dodd & Co, W. P. Ware 
came to New Orleans and asked me if I recollected that paper | had 
given him when he was here before the failure of T. P. Ware. I 
told him I remembered the paper, and that he also remembered 
that there was no claim to be made on us whatever unless his law- 
yers and ours agreed that these two notes be included and collected 
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in our debt against T. P. Ware; otherwise that paper was null & 
void. That, as his attorney and ours had both advised against in- 
cluding them, they were not included in our debt against T. P. Ware, 
and,as he had never once mentioned the matter to us, that he 
125 knew very well that he had no possible shadow of a claim 
against us inthe matter. Hesaid we ought to pay him some- 
thing, for if it had not been for him we would have lost our whole 
debt. I told him that as we did not owe him one cent on his claim, 
and he knew it, that I would not give him the one-thousandth part 
of a cent for them, as I had fully carried out my part of the agree- 
ment for him, as I had promised to try and collect them for him if 
his attorney and ours had agreed that they could be collected, but, 
as they had both advised against it, he should at once have given 
up the paper to our attorney as he had agreed to do; and I told W. 
P. Ware we would never pay him a cent. He asked me to write to 
our attorney, John M. Allen, & ask him about it. We did so, and 
wrote him, and John M. Allen wrote us he had no claim on 
126 us whatever, and we wrote W. P. Ware in reference to the 
matter January twenty-sixth, eighteen hundred and eighty- 
three, a copy of which letter we wrote we attached hereto, marked 
Exhibit B. We also wrote Calhoon & Green in reference to the 
same matter on February thirteenth, eighteen hundred «& eighty- 
three, a copy of which letter we attach, marked Exhibit C. 

To the twelfth interrogatory said Allen answered: On Dec. 19th, 
1881, we were attached by the Mississippi Mills of Wesson, Missis- 
sippi, for funds in our hands of W. P. Ware’s and an old judgment 
held by them against W. P. Ware. W.P. Ware had deposited a 
few hundred dollars with us in connection with some cotton futures 
he had gotten us to have bought and sold for him, but just before 

this attachment he had drawn out part of it & had had the 
127 __ balance credited to his father’s, W. P. Ware’s, account, so at the 
time of this attachment he had no money and nothing what- 
ever in our hands, which I swore to and annex hereto, the. at- 
tachment and my answer to it, marked, respectively, Exhibits D, E. 
I also attach a letter from T. P. Ware, marked Exhibit F, stating 
that we had no effects of his in our hands whatever; I also took an 
oath in the Cotham case, which is filed in Jackson, Miss., in that 
suit, that we had no effects or credits anywhere of any shape at either 
of our houses belonging to any of the Wares, and I again swear that 
those answers were true. W. P. Ware knew I had answered under 
oath in both these cases, and in frequent conversation with me, when 
he was in this city, afterwards, he never once said or intimated that 
he had any claim against us whatever and we knew he had none, 
and the matter was never mentioned until about a year after the 
paper was given. 
128 To the first cross-interrogatory said Allen answered: I do 
not know that Judge W. P. Harris wrote usa letter. If Judge 
Harris wrote us a letter and sent it by W. P. Ware it must have 
been retained by W. P. Ware, as we have never seen it since W. P. 
Ware was here, on November seventh, 1881. We remember seeing 
a letter purporting to have been written by Judge Harris, but do not 
6—369 
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know whether it was addressed to us or to W. P. Ware orto T. P. 
Ware. 

To the second cross-interrogatory said Allen answered: We have 
no such document and never had such document in our possession. 

To the third cross-interrogatory said Allen answered: Have made 
made diligent search, but can find no such document. I have in- 
quired, and neither the correspondent or any other clerk in the office 
has any recollection of seeing or knowing of any such documents 

having ever been in the office. W. P. Ware showed mea 
129 = pro forma dill of sale or assignment that he said was drawn 

by Judge W. P. Harris, & which he said that Judge Harris 
said would be legal; also a letter which he said was from Judge 
Harris, but as we have never seen them since they must have been 
retained by W. P. Ware. We are confident those documents would 
be decidedly to our advantage if they could be produced, and we 
trust W. P. Ware will produce them. Mr. Alfred Goldthwaite, the 
lawyer we sent to Hazlehurst the day after W. P. Ware was here, 
said he never saw the document or letter purporting to be from 
Judge Harris, & we are confident we would have shown them to him 
if they had been in our possession, as they bore directly upon the 
matters he went to Hazlehurst to look after. 

To the fourth cross-interrogatory said Allen answered: I have no 

idea where they are, unless W. P. Ware has them. Our rule 
130 _—is to preserve and file every business paper that comes into 

the office, according to the initial, month & year, and we scru- 
pulously retain all such documents. 

To the fifth cross-interrogatory said Allen answered: No. 

To the sixth cross-interrogatory said Allen answered: I am. 

To the seventh cross-interrogatory said Allen answered: I sup- 

ose SO. 

To the eighth cross-interrogatory said Allen answered: James C. 
Reynolds, our correspondent, wrote the note and I sigued it. 

To the ninth cross-interrogatory said Allen answered: Most of the 
conversation was between W. P. Ware & myself privately ; nobody 
heard the most of it but heand myself. The writing was done by 
the correspondent, J. C. Reynolds, and I do not know what he 
heard. 

To the tenth cross-interrogatory said Allen answered: We were. 

To the seventeenth cross-interrogatory said Allen answered : 
131 W.P. Ware told me that T. P. Ware’s Crystal Springs house 
was shipping cotton to Ben. Gerson. 

To the eighteenth cross-interrogatory said Allen answered : I re- 
member doing nothing of the kind. W. P. Ware left our office sev- 
eral times & came back; told me he had seen Gerson, and my recol- 
lection is that W. P. Ware told me that Gerson was willing to gave 
him several thousand dollars—I am not sure of the exact amount, 
but think it was five thousand or tenthousand dollars—to have T. P. 
Ware to sell or make an assignment of his Crystal Springs house in 
his favor. 

To the nineteenth cross-interrogatory said Allen ans. :,W. P. Ware 
insisted upon our buying the two five-thousand-dollar notes of 'T. 
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P. Ware which, he held, and including them in our debt against T. 
P. Ware, as he said that his attorney said it could be legally done. 

I was opposed to having anything to do with those notes 
132 — until I knew it could be legally dome. W.P. Ware said if it 

could not be legally done he did not desire it to be done at 
ull, so | told him, as I said before, that if our attorney & his agreed 
upon it we would do so, and would have the money placed to his 
credit with our house in Mobile, for he told us if our attorney & his 
recommended it & the money was placed to his credit here his old 
creditors would attach it. I think the placing the money to the 
credit of W. P. Ware with our Mobile house was a suggestion of W. 
P. Ware, should the attorneys recommend the changing the notes 
to T. P. Ware, crediting W. P. Ware, so as to prevent his old cus- 
tomers from attaching him here, but there never was any draft 
given him on our Mobile house or any other house. 

To the twentieth cross-interrogatory said Allen answered: My 

recollection is that W. P. Ware was here before the failure of 
135 T. P. Ware. He expressed himself as willing to do anything 
toget us to charge T. P. Ware with the two five-thousand- 
dollar notes & to credit him. The paper that purported to be from 
Judge Harris purported to be a pro forma sale or assignment. He 
told me that Judge Harris said that either one would be legal, and 
\V. P. Ware’s idea and mine was that one of these would be the legal 
steps his attorneys and ours would take to secure our debt. W. P. 
Ware expressed a willingness to do anything that he could to secure 
our debt provided we would include the ten thousand dollars in our 
debt, but nothing whatever was said about a sale in bulk, as noth- 
ing was then said or thought of it, as the legal course we then ex- 
pected to take was by a sale or an assignment to us, as he said Judge 
Harris had recommended. 
To the twenty-first cross-interrogatory said Allen answered : 
134 I attach copy of telegram sent by me to John M. Allen, 
marked Exhibit G, which was the only communication to 
him between the dates mentioned, except conversations with him 
in reference to the Ware matters. John M. Allen came to New Or- 
leans. I told him the whole of the conversation I had had with W. 
P. Ware. I told him I wanted him to go to Hazlehurst & see Judge 
Harris & the Wares, and if it was legal I wanted him to include 
the two notes of T. P. Ware & to buy the stock or have an assign- 
ment made or in some way to secure our debt against T. P. Ware, 
and also to secure W. P. Ware’s $10,000.00 claim against T. P. Ware 
if it could be legally done through us. 

To the twenty-second cross-interrogatory said Allen answered: 
Yes; and we talked about the Ware matters, in reference to secur- 
ing the T. P. Ware debt, and also talked about the notes, as stated 

in my answer to cross-interrogatory twenty-one. 
135 To the twenty-third cross-interrogatory said Allen an- 
swered: After W. P. Ware had come to New Orleans and had 
told me that T. P. Ware was liable to be attached at any time, and 
as he was owing us a very large debt, we were afraid the whole of it 
would be lost by the attachment of other creditors. We sent Mr, 
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Alfred Goldthwaite to be on the spot & assist Judge Mayes and gave 
him letters to Judge Mayes & the Wares. We gave these letters of 
introduction, as we thought it might become indispensibly necessary 
for him to act before our attorney, J. M. Allen, could arrive at Hazle- 
hurst, and because the Wares had given us a written document, after 
we had loaned them a large sum of money, agreeing that they would 
protect us, and this document was deposited in Judge Mayes’ a 
as a mutual friend between the Wares & ourselves, as we have gr 
confidence in Judge Mays’ integrity & but little in the Wares’. 
136 We knew Judge Mayes was W. P. Ware’s father-in- law, but 
we had understood that W. P. Harris was the Wares’ regular 
attorney, but we knew Judge Mayes did some business for them. 

To the twenty-fourth cross-interrogatory said Allen answered: 
We instructed Mr. Alfred Goldthwaite to do nothing, unless it was 
absolutely necessary, before our regular attorney John M. Allen, 
could arrive, but to keep us posted, and if it became : absolutely neces- 

sary to act our idea was to buy the stocks or have an assignment 
made in our favor, as before stated. 

To the twenty-fifth cross-interrogatory said Allen answered: We 
had a written obligation from the Wares, which was in Judge Mayes’ 
hands, a copy of which we attach, marked Exhibit H, which was 
agreed upon by T. P. Ware & W. P. Ware in the summer of eighteen 
' hundred & eighty-one, that, if we would assist them througli 
137 cio summer with money, that they would protect us in every 

ray possible, and we supposed they were trying to carry out 
their faithful pledge & agreement in this respect. 

To the twenty-sixth cross-interrogatory said Allen answered: I 
recollect telling him nothing about our wanting it to be private; we 
were together alone most of the time, and I suppose, from the nature 
of the conversation, that it was the desire of us both that it should 
not be made public. 

To the twenty-seventh cross-interrogatory said Allen answered : 
As stated in my answer to cross-interrogatory eighteen, I remember 
nothing about overtaking him on his way to Gerson’s or asking him 
to return. He left the-office several times and said he had been to 
Gerson’s, and that Gerson had offered him several thousand dollars— 
I think $5,000.00 or $10,000—to sell him the T. P. Ware stock at 

Crystal Springs. He said if I did not do something on those 
138 notes hecould & would sell to Gerson. He spoke of the propo- 

sition of Ben. Gerson to buy out at a big price several times 
in our conversation, but I afterwards saw Ben. Gerson, and he told 
me there never was any such conversation between him & W. P. 
Ware; that he never said one word about buying him out, as he did 
not know that they were in a failing condition, and he told me that 
he lost $6,000 by T. P. Ware’s failure. 

To the twenty-eighth cross-interrogatory said Allen answered: As 
stated before, Ware’s idea & mine, based on the pro forma sales or 
assignment purporting to be from Judge Harris and the letter he 
said was from Judge Harris, saying the documents drawn that way 
would be legal—our idea was that we could but save our debt and 
the professed debt of T. P. Ware to him in this way, but he said he 
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was willing to do anything by which we could secure our 
139 debt and the debt he claimed .‘T. P. Ware owed him, and he 
stated to me several times that if his attorney and ours did 
not agree that we could legally and safely include the debt he claimed 
against T. P. Ware in our debt against T. P. Ware he would not ask 
to have it so included ; he also stated that there were several credit- 
ors of 'T. P. Ware at Hazlehurst who he was confident were going to 
attach him, & he would rather we would save our debt, as we had 
furnished them a large amount of money and been their friend & 
had agreed to give them time. Nothing was said about attaching 
and selling out in bulk, as when he was here we both thought we 
would try to save our debt by a sale or assignment, as we thought 
from Judge Harris’ advice that that would be the most expedient 
way of saving our debt. I did not then know that when our attach- 
ment was made there could be a sale in bulk. 
140 Tothe twenty-ninth cross-interrogatory said Allen answered: 
I telegraphed John M. Allen to come here; when he arrived 
I remember telling him nothing about suing out an attachment. I 
told him of W. P. Ware’s conversation with me, and what Ware said 
that Judge Harris had said about a sale or assignment, and that our 
idea was that that — the most expedient & safe way of saving our debt. 
We furthermore told him if it was legal & safe for us to do so we 
wanted him to include two notes W. P. Ware had left us in our claim 
against T. P. Ware, but we told John M. Allen to exercise his own 
good judgment in what was best to be done to save our debt, as this 
was the matter for which we were working. 

To the thirtieth cross-interrogatory said Allen answered: We 
made no such estimate as the state of the account shows; that on the 

seventh day of November, 1881, estimating the value of the 
141 ~— cotton on hand at forty dollars value per bale, T. P. Ware was 

owing on that date over eighteen thousand dollars. ‘The cot- 
ton, however, brought an average of $46.10 per bale, so he did not 
owe us that much after the cotton had all gone to credit; so, instead 
of bringing thirty-seven dollars per bale, average forty-six ,5 dol- 
lars per bale; and when the cotton has all gone to credit he owed 
seventeen thousand one hundred & twenty-two ;'°; dollars. 

To the thirty-first cross-interrogatory said Allen answered: We 
sold one hundred and thirteen bales between the dates mentioned. 
We annexed to this a list of cotton sold on the dates mentioned, 
giving dates, number of bales sold, & prices, marked Exhibit I. 
The statement of account is the same as those referred to, which 
were sworn to & filed. 

To the thirty-second cross-interrogatory said Allen an- 

142 swered: About that time our attorney, John M. Allen, did 

attach T. P. Ware for about $18,000. In reference to other 

matters, | know nothing except what I have told, as 1 was not in 
the State. 

To the thirty-third cross-interrogatory said Allen answered: Joe 
Brooks Allen was put in charge of it. We employed W. P. Ware as 
a manager, & enclose copy of contract under which he was employed 
at the time, marked Exhibit K. We think we owned it between 
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three and four months, and sold out to G. L. Ware, a brother of T. 
P. Ware, & W. P. Ware. I did, but don’t remember what cross- 
interrogatory in that suit was, as the papers are filed in Jackson, 
Mississippi, & we have not got a copy. 

To the thirty-fourth cross-interrogatory said Allen answered: I 
know nothing personally of this. John M. Allen sent us a list of 
notes he said the Wares had given bim, but the time we do not 

know. 
143 To the thirty-fifth cross-interrogatory said Allen answered : 
J. M. Hayes, at that time our book-keeper, made out the list. 
It was made out in New Orleans as a list of notes delivered to John 
M. Allen by the Wares. I suppose the list in question was made 
out at the Wares request. 

To the thirty-sixth cross-interrogatory said Allen answered: Two 
amounts collected on these notes were paid & passed to T. P. 
Ware- credit, viz, sixty-five dollars collected from W. A. Collins & 
one hundred « fifty dollars collected from M. L. Ellis, as appears 
in the statement rendered in the Cotham case. The notes were for- 
warded to Joe Brooks Allen, at Hazlehurst, to try & collect them, 
and he collected one hundred and twelve 8°; dollars on J. 8. 
Auding’s note, twenty-five dollars on Graves’ note, and one hundred 
and twenty-five ;%%,; dollars on M. L. Ellis’ note. These last three 

amounts should have been credited to T. P. Ware’s account 
144 _—_ direct, & 1 thought until now had been done, but Joe Brooks 

Allen says they were credited to his account. I have had 
one book-keeper to credit these three said amounts to the account 
of T. P. Ware, as should have been done when first collected. J. B. 
Allen said that this was all that could be collected, as the parties 
said that most of the other notes had been paid before they were 
turned over to us. | 

To the thirty-seventh cross-interrogatory said Allen answered: I 
have given the amounts in my reply to cross-interrogatory thirty- 
sixth, which was four hundred & seventy-eight .48 dollars in all, 
which was credited to T. P. Ware & J. B. Allen’s account, but is now 
all credited to 'T. P. Ware’s account. 

To the thirty-eighth cross-interrogatory said Allen answered: I 
don’t remember of it having been done, but as W. P. Ware was the 

manager & director of the T. P. Ware business it might have 
145 been done in the case of some matters to which we might 
have wanted to call his special attention to. 

To the thirty-ninth cross-interrogatory said Allen answered: We 
annex a copy of our letter to Harris & Harris of November 14th, 
1881, marked Exhibit H. We can find no copy of letter addressed 
to Judge W. P. Harris, but suppose this is the letter desired. 

To the fortieth cross-interrogatory said Allen answered: This let- 
ter was written by our correspondent, & he had authority to do so. 
It was written in New Orleans, Louisiana. 

To the forty-first cross-interrogatory said Allen answered: W. P. 
Ware told me that his father, W. J. Ware, of Alabama, was a man 
of considerable money & means, and was going to open a business 
in Hazlehurst. 
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To the forty-second cross-interrogatory said Allen answered: I 

never heard of any such proposition before or anything like 

146 it before it in these interrogatories, as W. P. Waré never 

spoke of or mentioned the $10,000.00 document until about 

the middle of November, about a year after the transaction, as stated 
in my answer to interrogatory eleven. 

To the forty-third cross-interrogatory said Allen answered : The 
account is the account of W. J. Ware, the father of T. P. Ware, with 
our firm, and W. P. Ware told us at the time that it was contracted 
at the request of his father. I have no recollection of seeing or 
hearing of the power of attorney before, but W. P. Ware may have 
shown it to me. I have never seen W. J. W are, but we received 
some letters written in bis name. 

To the forty-fourth cross-interrogatory said Allen answered: The 
upper portion of this memorandum was written by our correspond- 
ent, J. C. Reynolds, & I suppose I have seen it before, & think it was 

the starting of a pencil memorandum of the agreement we 
147 wanted the Wares to give us. The agreement that was 

formally made out was deposited with Judge Mayes, & a copy 
of same is attached to our answer to cross-interrogatory twenty-five. 
I do not know who wrote the words “ You owe at this time about 
$11,500, not including drafts advised,” as | do not recognize the 
handwriting. 

To the forty-fifth cross-interrogatory said Allen answered: It was 
written by your correspondent for us, as we wanted to collect the 
note to credit the amount on debt due us by T. P. Ware. 

‘To the forty-sixth cross-interrogatory said Allen answered: The 
letter is from our firm. 

To the forty-seventh cross-interrogatory said Allen answered: I 
believe it to be the list of notes referred to in my answer to cross-in- 
terrogatory No. thirty-five. It was a list of notes to be sent; not the 
notes themselves 

To the forty -eighth cross-interrogatory said Allen answered : 
148 The letter is from our firm. I think it was. 

To the forty-ninth cross-interrogatory said Allen angered : 
The letter is from our firm. When the failure of T. P. Ware occurred 
we heard that Meyer, Weiss & Co. would have a balance in their 
hands belonging to T. P. Ware after his cotton was sold, and we at- 
tached them. We asked T. P. Ware to give the release, so as to 
save court costs and have as much money as pean to go to the 
credit of T. P. Ware. 

To the fiftieth cross-interrogatory said Allen answered: The letter 
is from our firm. W. P. Ware came tu New Orleans shortly before 
the date of this letter & told us there were debts hanging over him 
from his old failure of several years before, & requested us as a per- 
sonal favor to him to write to certain parties according to a list he 

gave us and, without making any proposition, to ask them 
149 what they would take for their claim, & as W. P. Ware was 

then clerking for us in Hazlehurst, in our store there, accord- 
ing to agreement, we had no hesitancy in granting his request, & 
wrote to the parties in his interest and at his request solely. 
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To the fifty-first cross-interrogatory said Allen answered: It is. 

To the fifty-second cross-interrogatory said Allen answered: Be- 
cause, as I have stated in my answer to cross-interrogatory fifty, W. 
P. Ware asked us to do so as a personal favor to him, as he wanted 
to compromise these old claims. 

To the fifty-third cross-interrogetory said Allen answered : It is. 

To the fifty-fourth cross-interrogatory said Allen answered: It is. 

To the fifty-fifth cross-interrogatory said Allen answered: We 
annex copy of our letter, Jan. 23, 1882, to Mess. Skinner & Co., 

marked Exhibit N. 
150 To the fifty-sixth cross-interrogatory said Allen answered : 
It is. 

To the fifty-seventh cross-interrogatory said Allen answered: It is. 

To the fifty-eighth cross-interrogatory said Allen answered : It does. 

To the fifty-ninth cross-interrogatory said Allen answered: We 
annex copies of all letters called for, marked Exhibit C, & telegram, 
marked Exhibit P, the only one we find copies of, & all that we 
know was written. 

To the sixtieth cross-interrogatory said Allen answered: The 
copies of all letters written by us to Judge Mayes November, 1881, 
is attached to my answer to cross-interrogatory fifty-nine. 

To the sixty-first cross-interrogatory said Allen answered: It is a 
true copy. 

To the sixty-second cross-interrogatory said Allen answered: No 
such agreement was ever thought or spoken of and no mention of 

the $10,000 paper was ever hinted to us by W. P. Ware after 
151 + the 7th November, 1881, when he first left us the notes, until 

about one year afterwards, and we supposed that he regarded 
that paper as entirely null & void—worthless—as it really was under 
our agreement & his, that it was to be worthless unless our attor- 
neys & his both agreed to have us to charge it to T. P. Ware’s debt 
and collect it, which was never done or attempted. To show con- 
clusively that we were to pay nothing, all the parties to whom we 
wrote at Mr. W. P. Ware’s request wrote us proposing to compro- 
mise, but we never paid or thought of paying them one cent, & only 
reported at his request what the parties had written, and as far as 
we know of these debts are all unpaid to this day, as we know of 
none of them being paid or compromised. 

JAMES H. ALLEN. 


152 = Srate or Louisiana, City of New Orleans: 


I, George A. Hero, a duly appointed and qualified commissioner 
of the State of Mississippi, at New Orleans as aforesaid, do certify 
that the above and foregoing depositions of James H. Allen was 
taken down under oath as aforesaid and reduced to writing by me; 
that said answers were by me read over to and approved by him, 
and that thereupon the above answer or deposition were sworn to 
& subscribed by said James H. Allen before me,at New Orleans, this 
April 14th, 1881, as witness my hand & seal. 

[ SEAL. ] GEO. A. HERO, 
Commissioner. 
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153 ~=Allen, West & Bush, cotton factors and commission mer- 
chants, 34 Perdido street. 


New Orveans, Nov. 7th, 1881. 
W. P. Ware, Esq. 

D’r Str: We have received of you this day two (2) notes of T. P. 
Ware, both dated August 21, ’81, one on demand for five thousand 
dollars and one at 30 dd. for five thousand dollars, both payable to 
order W. P. Ware. 

Yours truly, ALLEN, WEST & BUSH. 


Endorsed: Exhibit A to Jas. H. Allen’s deposition. (Seal.) Geo. 
A. Hero, commissioner. 


154 Copy. 


New ORLEANS, Jan’y 26, ’83. 
W. P. Ware, Hazlehurst, Miss. 

D’r Stk: Your favor 25th to hand & noted. We have just this 
day received a letter from Mr. John Allen, as he has been absent 
from home. Mr. John Allen writes, of course, you are not entitled 
to one cent; that neither Judge Harris or Judge Calhoon will tell 
you that you are entitled to anything. As we told you when here, 
we are surprised at your making any such claim, as the paper was 
acknowledged to be worthless by us all, unless T. P. Ware make an as- 
signment or sold out to us and the sale or assignment was sustained 
by the courts; but if our lawyers agreed that neither of these could 

be done the paper we gave was null & void. We can prove 
155 these facts by several witnesses, as you know. We always done 

by you exactly what we agreed to do—as we tried to do with 
every one. 

As we told you when here, if we legally or justly owe you or any- 
body else anything we are abundantly able to pay them. 

Yours truly, 


(Signed) ALLEN, WEST & BSH. 


Endorsed: Exhibit B to Jas. H. Allen’s dep. Geo. A. Hero, com- 
missioner. 
Copy. 


New Orveans, Feb’y, 13, ’83. 

Mess. Calhoon & Green, Jackson, Miss. 
D’r Str: Your favor 9th to hand & noted. A few days before T. 
P. Ware’s failure W. P. Ware came to New Orleans & told us that 
he held T. P. Ware’s note for ten thousand dollars, and as T. 
156 BP. Ware’s creditors were pressing him he wanted to transfer 
T. P. Ware’s notes to us, & he would get T. P. Ware to sell out 
to us or make an assignment in our favor,as T. P. Ware had plenty 
to secure both his debts & ours by a sale or assignment. We told 
him we feared it could not be legally done, but we would telegraph 
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our attorney, Mr. John M. Allen, & if he & Mr. Ware’s attorney, Mr. 
W. P. Harris, said that we could legally buy T. P. Ware’s notes and 
a sale or assignment by T. P. Ware would hold good in law «& secure 
our debt we were willing to do so, but not otherwise, & we had serious 
doubts about it standing in law. Mr. W. P. Ware usked us to give 
him this paper which you hold, & if his attorney & ours did not ap- 
prove of T. P. Ware’s selling or assigning to us to cover our debt 
and the $10,000.00 notes which W. P. Ware held, then the paper we 

gave W. P. Ware was null and void and of no effect what- 
157 ~—s ever, and was to be returned to us or distroved, and W. P. 

Ware knows that both his attorney & ours advised against 
either the sale or assignment including the T. P. Ware notes given 
W. P. Ware, and said that we could not maintain either a sale or as- 
signment. We were then forced to attach for our debt alone, as the 
request of W. P. Ware could not be legally complied with, and W. 
P. Ware knows that we have fully four witnesses to this whole affairs 
that the paper given him was entirely worthless if a sale or assign- 
ment was not made which included our debt & his notes, and that 
he promised to — up the paper long since, & never even intimated 
that he ever thought of asking a cent until a few weeks since. We 
send you a copy of a letter we wrote him in reply to his letter to us. 
We make this full explanation to you so that you may understand 

your case & client. You can tell him for us that we are 
158 not easily bulldozed or blackmailed, & we need not try either ; 

we know our rights & will maintain them. As we wrote Mr. 
Ware, we are fully responsible & ready & willing to pay what we 
justly owe, but are as fully determined not to pay what we do not 
owe, & no one but Mr. Ware could ever have thought of making any 
such claim as this. 

Yours truly, 
(Signed) ALLEN, WEST & BUSH. 


Endorsed : Exhibit C to deposition of Jas. H. Allen. (Seal.) Geo. 
A. Hero, commissioner. 


STATE OF LOUISIANA: 


Civil District Court for the Parish of Orleans, in the City of New 
Orleans. 


Tue MIssIssiIpPi MILLs ) 
vs. . No. 4818. 
W.P. Ware. f 


Messrs. Allen, West & Bush, garnishee-, New Orleans. 


You are hereby cited to declare on oath what property be- 

159 longing to the defendant in this case you have in your posses- 
sion or in what sum you are indebted to said defendant, and 

also to answer in writing under oath the interrogatories annexed to 
the supplemental petition, of which a copy accompanies this citation, 
and deliver your answer to the same in the office of the clerk of the 


1 


or 
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civil district court for the parish of Orleans within ten days after 
the service hereof; otherwise judgment will be entered against you 
for the amount claimed by the plaintiff, with interest and costs. 
Witness the Hon. A. L. Tissot, judge of the said court, the 19th 
day of Dec., in the year of our Lord 1881. 
[SEAL. | J. BRANDAO, 
Deputy Clerk. 


Endorsed: Served a copy of the within citation and accompany- 
ing supplemental petition and interrogatories on Messrs. 
160 Allen, West & Bush, garnishee-, through Jas. H. Allen, a 
member of said firm in person; ret. same day. John Korple, 
d’p sheriff. 
Endorsed: Exhibit D to J. H. Allen’s deposition. Geo. A. Hero. 
commissioner. 


‘Tue MISSISSIPPI MILLs ) 
vs. » No. 4813. 
W. P. WARE. f 


‘To the honorable the civil district court for the parish of Orleans: 
The supplemental petition of “ The Mississippi Mills” respectfully 
represents: The said company or corporation, plaintiff, has obtained 
from the clerk of this honorable court a writ of attachment 
161 ordering the sheriff of this parish to seize and to take into 
his possession the property, real and personal, rights, and 
credits of W. P. Ware, and to cause to be made in the manner pre- 
scribed by law an amount sufficient to pay and satisfy the same 
writ of attachment, viz., four hundred and twenty 4; dollars, with 
six per cent. interest from 28 April, 1880; and having good reason 
to believe .that the commercial firm of Allen, West & Bush, third 
persons, residing in this city, are indebted unto said defendant, or 
have property or effects in their possession or under their control 
belonging to said defendant— 

Therefore petitioner prays that said Allen, West & Bash, as a 
commercial firm, be made garnishee herein and ordered to answer 
under oath the accompanying interrogatories, and, after all due and 
legal proceedings, condem-ed to pay the amount of said writ of 


attachment and costs. . 
J. M. HARDING, 
Attorney for Petitioner. 


162 Interrogatories to be Answered Categorically under Oath, in 
Writing, Ten Days from Service. 


Ist. Had you in your hands or under your control, directly or in- 
directly, at the time of service of these interrogatories or at any time 
since, any money, rights, credits, or other property whatsoever be- 


longing or due to the said defendant in attachment or in which he 
has or had any interest for the whole or for a part; and, if yea, what 


jan Al 


— : : . 
f- a Pee ae 
? = | 


Wee. 


a ~ - — —— cinemas 
ot, eee me , Fe prs emntpamamtene tenn ar Cap a gr tN 


1c tee acacia iat imei: 
PAN Tk AR al TOE ET RE ES 


ro : aides 2 ia alee 
VL W. P. WARE VS. J. H. ALLEN ET AL., &C. 


is the nature, description, and amount thereof, and is the same suffi- 
cient to pay or to satisfy the full amount of said writ of attachment; 
or, if less, to what amount, you being asked and required to make a 
full disclosure in relation to the same? 

2d interrogatory. Were you not at the time of service upon you 
of these interrogatories or since, directly or indirectly, indebted or 

obligated unto the said defendant in attachment for anything 
163. or for any sum whatever, whether for yourself alone or to- 

gether with others, in consequence of any sale or exchange or 
transaction of any kind whatever, whether the same be due or to 
become due, and whether the interest of said defendant in attach- 
ment be direct or indirect or be for the whole or a part only, or 
whether it be by bill, note, or otherwise; and, if yea, what is the 
nature, description, and amount thereof, and is the same sufficient to 
pay or satisfy the full amount of said writ of attachment, interest 
and costs; or, if less, what amount, you being asked and required to 
make a full and detailed disclosure in relation to the same? 

3 interrogotory. Have you at any time since the service of notice 
of seizure in your hands herein made, directly or indirectly, unto or 
with the said defendant in attachment any payment or novation, or 

compromise or arrangement, or given him any note, or 
164 written obligation, or received from him, directly or indi- 

rectly, any receipt or acquittance? And, if yea, state the na- 
ture, description, and amount thereof and the time, place, and cir- 
cumstances of the same. 

4 interrogatory. Has not W. P. Ware deposited money in your 
hands for his own account & benefit, and is not said money still in 
vour hands, and does not the same amount to five hundred dollars? 
If not, state the exact amount. 

J. M. HARDING, Att’y. 


Let this supplemental petition be filed and let Mess. Allen, West 
& Bush, a commercial firm of this city, be made garnishees herein 
and ordered to answer the accompanying interrogatories, under oath, 
in writing, within ten days from service and as the law directs, as 

herein prayed for. 
165 New Orleans, Dec. 19th, 1881. 
A. L. TISSOT, Judge. 


Endorsed: Exhibit D toJ. H. Allen’s deposition. (Seal.) Geo. 
A. Hero, commissioner. 


Civil Dist. C’t, Parish of Orleans. 


Tue Mississiprr1 MILs 
Us 

| i No. 4813. 

W. P. Ware, Defendant; ALLEN, West & — 0. 4819 


Garnishees. 


And now comes James H. Allen, a member of the firm of Allen, 
—, garnishees in the above-entitled cause, and, for answer for his 
said firm to the Ist interrogatory, says: No. 
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To second interrogatory says: No. 
To third interrogatory says: No. 
To fourth interrogatory says: No. 
And, having fully answered for his said firm, prays that his 
166 said firm be hence dismissed,and that plaintiffs be taxed five 
7 dollars to pay garnishees, costs and attorneys’ fees for draw- 
ing answer. 
ALLEN, WEST & BUSH, 
By J. H. ALLEN. 


Sworn & subscribed to before me this 22 day of December, 1881. 
THEO. GUYOLE, Com’is’r. 


Endorsed: Exhibit “E” to J. H. Allen's deposition. (Seal.) Geo. 
A. Hero, commissioner. 


T. P. Ware, proprietor of the great New York house, wholesale 
whisky dealer and dealer in dry goods, groceries, stoves, furni- 
ture, & also general merchandise. 


Hazvtenurst, Miss., Dee. 20, 1881. 
Messrs. Allen, West & Bush, New Orleans. 

167 Dear Strs: Yours of late date to hand & noted. I gave 
| Mr. Hayes instructions as to whom the money in your hands, 
left by me, belonged to & where to place it. I think that $611.00 of 
the money was drafts you collected for G. L. Ware; the other was 
transferred to my father, as | had borrowed the money from — to 
buy cotton with, in his name, which I did not do, as you told me 
that there was no danger of any attachment of soon. I told your 
Mr. Hayes who the different amounts belonged to & to transfer it to 
the proper account; so you will please answer that you are not in 
possession of any of my effects & oblige 


Yours truly, ; W. P. WARE. 


P.S.—I saw Mr. Hayes, who you transferred the accounts, so 
your books will show that nothing is due me. 


168 Endorsed: Exhibit F to J. H. Allen’s depositions. (Seal.) 
Geo. A. Hero, commissioner. 


New Or.veEAns, Nov. 7, 81. 
To John M. Allen, Tupelo, Miss.: 


Come to New Orleans immediately without fail. I want to see 
you on important business. Answer. 


(Signed) JAMES H. ALLEN. 
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Copy of Telegram. 


New Orveans, Nov. 7, ’81. 
To John M. Allen, Tupelo, Miss.: 
Come to-day, if possible. 


(Signed) JAMES H. ALLEN. 
Paid. 


Endorsed: Exhibit G to J. M. Allen’s deposition. Geo. A. 
Hero, commissioner. 


169 New Or.eEAns, July 4th, 1881. 
For and in consideration of the fact that Allen, West & 
Bush, of New Orleans, La., have advanced me large sums of money 
to facilitate me in my business, and whereas I am now indebted to 
them for the amount of the said advances, I hereby solemnly bind, 
agree, & obligate myself to protect Allen, West & Bush in every 
way possible, and in order todo this more completely I hereby agree 
by the lst September to have made out a complete list of all my ac- 
counts, notes, stocks of goods, tan-yard, &-., ete., in due & legal 
shape and to deposit the said document in the hands of Judge H. 
B. Mays, and should it become necessary at any time to use the said 
security for the protection of Allen, West & Bush I do hereby 
agree & bind myself that Allen, West & Bush have then the full 
right to authorize the said Judge H. B. Mays to consum-ate 
170 ~=this absolute sale without any reservations whatever. I do 
also solemnly agree & promise not to make away with or dis- 
pose of any notes, acc’ts, &c., to the detriment or injury of Allen, 
West & Bush. Should it not become necessary to use these securi- 
ties I solemnly promise & agree to go to work early in the fall to 
reduce the amount I am owing Allen, West & Bush as rapidly as 
possible, and to that end I shall use my very best efforts in the col- 
lection of debts, the sale of goods, &c., appropriating the proceeds 
to reducing the debts, & also promise to leave a good margin on 
every bale of cotton I ship Allen, West & Bush to reduce the debt 
by that means; and I furthermore promise that as soon as cotton 
commences to move in the fall I will bend my every energy to ship 
cotton as early as possible & in such quantities that the entire 
amount of my indebtedness to Allen, West & Bush may & shall be 
paid in full by or before Dec. 15, ’81. 
(Signed) 1. P. WARE. 


171 Witness: 
JAMES C. REYNOLDS. 


Endorsed: Exhibit H to deposition of J.H. Allen. Geo. A. Hero, 
commissioner. 
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Memoranda of Cotton Sold by Allen, West & Bush for Ac. T. P. Ware 
from Nov. 7,’81, to Nov. 12, ’81. 
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Endorsed : Exhibit I to J. H. Allen’s deposition. Geo. A. Hero, 

commissioner. 
Copy. 
New Orveans, Dee. 7, ’81. 

It is hereby agreed between Allen, West & Bush, upon the one 
hand, and W. P. Ware, upon the other, that Allen, West & Bush 
having purehased the stock of goods, wares, merchandise recently 
owned by T. P. Ware, in the store-house recently occupied by said 
T. P. Ware, in the town of Hazlehurst, in Copiah county, Missis- 
sippi, for the sum of fifteen thousand dollars, and are desirious of 
selling the same and ‘realizing their money out of the same, it is 

hereby agreed by them that in consideration of W. P. Ware’s 
173 ~~ giving his time and attention to said business and assisting 

in selling the goods, that they, said Allen, West & Bush, will 
pay said Ware the sum of one hundred and twenty-five dollars per 
month so long as said Allen, West & Bush may desire his services 
in said business, to be carried on by them in the name of J. B. 
Allen ; and it is further agreed that if said Ware, as chief salesman 
and cotton-buyer for same house, shall remain with the same until 
the full amount of the account of T. P. Ware with Allen, West & 
Bush, including a debt due Hill, Fletcher & Co., and the costs that 
have accrued in the U.S. courts in the attachment cases of Allen, 
West & Bush and Hill, Fletcher & Co. against said T. P. Ware are 
paid out of said stock so purchased, losses, expenses for selling and 
replenishing the same, the said W. P. Ware, by a surrender of his 

said salary of $125 per month, is to have what may remain 
174 sof said stock, and said W. P. Ware is to have the refusal of 

said stock of goods at any time he may pay said account of 
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T. P Ware with Allen, West & Bush, Hill, Fletcher & Co., and the 
costs aforesaid ; but it is distinctly understood that until such pay- 
ment is made, either by said W. P. Ware or out of said goods, they 
are to remain the property of Allen, West & Bush, and be control- ed 
by said J. B. Allen. 

(Signed) | ALLEN, WEST & BUSH. 

W. L. WARE. 
Witness : 
J. M. ALLEN. 
JAMES C. REYNOLDS. 


Endorsed: Exhibit K to deposition of J. H. Allen. (Seal.) Geo. 
A. Hero, commissioner. 


Copy. 


New Orteans, Nov. 14, ’81. 
Messrs. Harris & Harris, Jackson, Miss. 
175 D’r SIR s: If all of T. P. Ware’s creditors would agree to 
accept 25c. on the dollar in settlement in full of their ac- 
counts we would be willing to furnish the money to do so. 

It would not do for us to make the proposition, but as you are Mr. 
Ware’s lawyers we write you our willingness as to what we would do, 
so that you might make the proposition to the creditors if you deem 
proper. | 

Yours truly, 
(Signed) ALLEN, WEST & BUSH. 


Endorsed: Exhibit L to deposition of J. H. Allen. (Seal.) Geo. 
A. Hero, commissioner. 


Copy. 


New Or:tEAns, LA., Jan’y 238, ’82. 
Messrs. Skinner & Co., Baltimore, Md. 
176 Dear Sir-: Yours 16th to hand and noted. We may be 
able to use your claim at 33}c. on the dollar, although we are 
not sure about it. 
Please let us know if you would be willing to accept our offer of 
that extent in case we are able to use the claim. 
Yours truly, 
(Signed) ALLEN, WEST & BUSH. 
Endorsed: Exhibit N to deposition of J. H. Allen. (Seal.) Geo. 
A. Hero, commissioner. 
Copy. 
New Organs, Nov. 7th, 1881. 
Judge H. B. Mays, Hazlehurst, Miss. 


D’r Str: Mr. Ware has been down to-day tosee us and has talked 
over his matters with us, and says he will at once confer fully with 
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you. This is a very important matter, and our Mr. Allen tel- 
177  ~=egraphed to-day for his brother, John M. Allen, to come here 

at once & he expects him here to-morrow, so that he can go up 
to-morrow night to consult with you as to what had best be done in 
the matter. For fear, however, that Mr. J. M. Allen may not reach 
here in time to go up to-morrow night we have engaged Mr. Alfred 
Goldthwaite, a lawyer of this ¢ity, to go to Hazlehurst on the morn- 
ing train to consult with you and to be ready should any action be- 
come necessary prior to Mr. John M. Allen’s arrival. Whatever is 
done we want it to be strictly correct, legal, & binding in every par- 
ticular, so that it cannot be upset by any possibility at law or in any 
contingency. Wealso wire you to-nightasan additional precaution : 
“If immediate action becomes necessary in the matter for which 

you have the papers you are authorized to act for us.” This 
178 _ letter will be handed to you by Mr. Goldthwaite in person, 

to whom the letter introduces you. 

Yours truly, 


(Signed) ALLEN, WEST & BUSH. 


P.S.—If bonds have to be given we presume they will be large, 
& Mr. Ware said he would assist our lawyer in arranging them. 
Mr. Ware and ourselves understand each other entirely in this mat- 
ter; Mr. Goldthwaite will take statements with him. 


(Signed) A, W.@ 


Endorsed: Exhibit O to deposition of J. H. Allen. (Seal.) Geo. 
A. Hero, commissioner. 


Copy of Telegram. 


New Orveans, Nov. 7, ’81. 
To Judge H. B. Mayes, Hazlehurst, Miss. : 
If immediate action becomes necessary in the matter for 
179 which you have the papers you are authorized to get for us. 
(Signed) ALLEN, WEST & BUSH. 


(Prepaid.) 


Endorsed : Exhibit P to deposition of J. H. Allen. (Seal.) Geo. 


A. Hero, commissioner. 
Endorsed: Filed Apr. 22,1884. Jas. M. McKee, cl’k. 


And afterwards, to wit, on the 28th day of April, A. D. 1885, the 
deposition of Alfred H. Goldthwaite, a witness for the defendants in 
said cause, was filed in the office of the clerk of said court, and is in 
the words and figures following, to wit: 

180 Srare or Louisiana, City of New Orleans : 

In accordance with the annexed agreement of counsel in the mat- 
ter pending and undetermined in the chancery court of Copiah 
county, Mississippi, between W. P. Ware, as plaintiff, and Allen, 
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West & Bush, as defendants, to take the testimony of Alfred Goldth- 
waite, of New Orleans, Louisiana, as a witness on behalf of de- 
fendants, upon .the annexed interrogatories and cross-interrogatories 
to him propounded, I, George A. Hero, a commissioner of the State 
of Mississippi in and for the State of Louisiana, at New Orleans, 
duly commissioned and qualified and authorized to administer oaths 
and to take and certify depositions, did, on the twenty-fifth day of 
April, A. D. 1884, call and cause to be and appear at my office, in 
the said city of New Orleans, the aforesaid Alfred Goldth waite, and, 

having first duly & solemnly sworn him according to law to 
181 testify to the truth, the whole truth, and nothing but the 

truth, & to make true answers to the annexed interrogatories 
and cross-interrogatories, to said Goldthwaite did thereupon “depose 
& say as fotlows: 


To the first interrogatory said Goldthwaite answered: I am ac- 
quainted with the parties of this suit. , 

To the second interrogatory said Goldthwaite answered: I live in 
New Orleans, Louisiana, & am a lawyer. 

To the third interrogatory said Goldthwaite answered: Early in 
November, 1881, J. H. Allen, a member of the firm of Allen, West 
& Bush, of New Orleans, employed me to go to Hazlehurst, Missis- 
sippl, to look after the claim of ‘his firm against T. P. Ware. John 
M. Allen was the attorney for Allen, West & Bush in Mississippi, 
and it was understood that I was not to take any steps in court 

until J. M. Allen could reach Hazlehurst, unless there a ne- 
182 _cessity to act promptly, in which case I was to use my dis- 

cretion. Other creditors were pressing their claims,and it 
was feared that attachments would be sued out and delays would 
be dangerous. 

To the fourth interrogatory said Goldthwaite answered: ! had been 
in Hazlehurst two or three days waiting for J. M. Alien to come. 
He finally arrived on the train leaving New Orleans at five o’clock 
in the afternoon and due at Hazlehurst about 12 o’clock midnight. 
I met him at the depot and walked with him by the store of T. P. 
Ware, where W. P. Ware joined us, and we then went to the resi- 
dence of W. P. Ware. Ware took me into his parlor and we talked 
about the business. Allen & Ware did most of the talking. As I 
felt that my duties were ended when Allen arrived, I had very little 
to say except when asked for my opinion. 

To the fifth interrogatory said Goldthwaite answered: The 

183. conversation took place in the parlor of W. P. Ware’s resi- 
dence. W.P. Ware, J. M. Allen, & I were the only persons 
present. We first told Allen what the situation was & of the pres- 
ence of a number of persons in Hazlehurst representing the creditors 
of T. P. Ware. I told Allen what I knew, & that something would 
have to be done, as the creditors were getting very impatient and 
each one was waiting for some other creditor to move first. They were 
all afraid to attach, because they did not know of any overt act to justify 
anattachment. W.P.Warehad onéor more notes made by T. P. Ware, 
his brother, for about ten thousand dollars, which he was very anxious 
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to secure the payment of. The business had been conducted in the 
name of T. P. Ware, who owed W. P. Ware this amount. W. P. Ware 
wanted Allen, West & Bush to join or, rather, assume the debt of T. P. 
Ware, aud whatever they did to treat the $10,000 due W. P. Wareasa 
part of a debt due by T. P. Wareto Allen, West & Bush. Allen, 
184 West & Bush’s debt or claim was about eighteen thousand dol- 
lars. W.P. Ware wanted them to make out their claim as if T. 
P. Ware owed them twenty-eight thousand, $28,000, dollars—if they 
attached, to attach for $28,000; if they took a bill of sale, to make 
the consideration $28,000. He had gotten some kind of a paper from 
Allen, West & Bush when in New Orleans that gave him some hope 
that they would help him. I never saw the paper, though I may 
have seen a copy of it. In the conversation at W. P. Ware’s house 
all this was talked over, and Ware urged John Allen to do this. 
Allen did not think it could be done, and asked me what I thought 
of it. I advised against it, as I thought that a bill in equity would 
set aside any assigniment or sale made with such a purpose, and the 
attachment would be set aside when the true facts were developed, as 
they certainly would beon atrial. Ware finally said he had 
185 seen Judge Wylie P. Harris, at Jackson, and he had said it 
could be done. Allen remarked that he had great respect for 
Judge Harris’ opinion, & he would go to Jackson and consult with 
Judge Harris. The matter was discussed for some time, but Allen 
was firm in his opinion that any attempt to save W. P. Ware by 
amalgamating his claim with Allen, West & Bush’s would jeopardize 
the whole of Allen, West & Bush’s claim. Allen finally said that he 
would go up on the freight train, which passed Hazlehurst about 2 
or 3 o'clock in the morning, to Jackson & see Judge Harris, and. would 
defer to his opinion. I went with him to the train. 

To the sixth interrogatory said Goldthwaite answered: Before J. 
M. Allen came I had been in Hazlehurst two or three days. | I had 
repeated conversations with W. P. Ware, who was in charge of the 
business. He knew that I was then only to act in case of a crisis. 
1 did not want to do anything to disturb the statu quo until Jno. M. 

Allen should arrive. My recollection is that I Went with 
186 Ware to see Judge Mays, who had been named as the party 

to act for Allen, West & Bush in case the affairs of T. P. Ware 
got very bad. Judge Mays said it was disagreeable business to him, 
& that he could not act; whatever was done he did not want to be 
connected with it in any way. Ware always insisted that his plan 
to sell or assign, including the T. P. Ware notes to him, could be 
carried out; that Allen, West & Bush should pay him the $10,000 
and endeavor to make $28,000 out of the stock. When I use figures 
I cannot pretend to be accurate, as I cannot recollect now the debt 
to either W. P. Ware or to Allen, West & Bush. I was not clothed 
with any power to act and would not take any responsibility. He 
would not give up the paper Allen, West & Bush had given him in 
New Orleans without I took the responsibility of doing what he 
wanted me to do. This I would not do, but told him to wait until 

John Allen arrived. I understood. from W. P. Ware that 
187 what had been done in New Orleans was incomplete and was 
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to show a disposition to aid W. P. Ware in the settlement if it 
could be legally done. 


To the seventh interrogatory said Goldthwaite answered: The . 


matter inquired about in the seventh interrogatory took place be- 
tween Allen, West & Bush and W. P. Ware, in New Orleans, before 
James H. Allen consulted with and employed me. James H. Allen, 
if I remember correctly, showed me the copy of the paper he had 
given W. P. Ware, & I advised him to get it from W. P. Ware if he 
could. It was unnecessary and might give him trouble. When I 
went to Hazlehurst I was instructed to get the original, if possible, 
from W. P. Ware. This I was not able to do. 

To the eighth interrogatory said Goldthwaite answered: I re- 
mained in Hazlehurst then a few days. I was absent from the office, 

I think, a part of five davs. Jno. M. Allen reached Hazle- 
188 hurst at 11 or 12 o’clock at night. I think I took the down 

train at about daylight. I did not see John Allen afterwards. 
W. P. Ware was the sole man in charge of the business.. I do not 
recollect ever having seen T. P. Ware. He was at Crystal Springs, 
I understood, and I had no conversauon with him. W.P. Ware 
had charge of the Hazlehurst store & was conducting the business 
in the name of T. P. Ware. 

To the first cross-interrogatory said Goldthwaite answered: My 
recollection is that I took with mea general letter authorizing me 
to attend to that piece of business for Allen, West & Bush. I may 
have carried letters to each separately, but think not. W. P. Ware 
took me to Judge Mays’ house one afternoon & introduced me to 
Judge Mays, with whom [ had quite a lengthy interview. I had 
never seen Judge Mays before. I may have been introduced to W. 

P. Ware before in New Orleans; I don’t remember positively ; 
189 certainly I did not know him except in connection with this 
business. 

To the second cross-interrogatory said Goldthwaite answered : 
Judge Mays was greatly respected by James H. Allen, & bad been 
named in a paper executed by T. P. Ware, I think, to look after the 
business in a general way, & if anything happened or was likely to 
happen to imperil the interest of Allen, West & Bush then he, Judge 
Mays, was to take possession, under the power conferred upon him 
by the paper, & secure Allen, West & Bush. It may have been a 
mortgage or trust deed ora nondescript; I don’t think it was drawn 
up by any lawyer according to any form. My business was to see 
Judge Mays & to get him to act or to confer with him. He was re- 
luctant to. be mixed up with the business, as Ware was connected 
with him by marriage & it promised to be disagreeable. 1 saw his 

embarrassment and did not urge him. My business with 
190 Ware was to see that no creditor got any advantage over 

Allen, West & Bush until John Allen could reach Hazlehurst. 
[f no creditor moved I was to do nothing. The reason for this was 
that f did not expect to look after this suit, & it was thought best, if 
any suit was commenced, it should be instituted by the lawyer who 
would have to manage it, &, again, John Allen was a Mississippi 
lawyer & much more familiar with Mississippi law. 
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To the third cross-interrogatory said Goldthwaite answered: To 
answer to the cross-interrogatory I would say I knew nothing of the 
business except what I saw whilein Hazlehurst & what was told me 
by W. P. Ware. I did not have any intercourse with T. P. Ware & 
did not see him. 

To the fourth cross-interrogatory said Goldthwaite an- 

191 swered: After so long a time I cannot say what the character 

of the paper was nor its contents, nor can | answer more spe- 

cifically about carrying a letter of introduction to Judge Mays than 
I have already answered. 

To the fifth cross-interrogatory said Goldthwaite answered: My 
recollection is that I did. 

To the sixth cross-interrogatory said Goldthwaite answered: I can- 
not say if I presented a letter of introduction to W. P. Ware. My 
general impression is that I showed to W. P. Ware a general letter 
from Allen, West & Bush authorizing me to attend to that business 
& to representthem. W.P. Ware took me to Judge Mays’ residence 
& introduced me to him. 

To the seventh cross-interrogatory said Goldthwaite answered: It 
is difficult for me to recall a conversation had nearly three years ago 

with Judge Mays. Judge Mays was reluctant to have any- 
192 thing to do with the business & preferred not to advise about 

it. It was full of peril to him, & when I found he took that 
view of it I did not want to embarrass him. I talked to him gen- 
erally, but the conversation all came back to the one thing—that it 
was unpleasant to him to have anything to do with it. I was not 
then to act, but to watch. The difficulty, | think, was that if the 
paper was taken for a chattel mortgage, as the stock in the store was 
continually changing & it could not be proved that the stock was 
the same when a foreclosure would be attempted as when the mort- 
gage was made. 

‘To the eighth cross-interrogatory said Goldthwaite answered: Be- 
ing a Louisiana lawyer I did not know much about the value of the 
paper purporting to be a chattel mortgage or sale. I had to rely on 
Judge Mays. I never made any such proposition as is4nquired 

about. If anything was said it was never more than a sug- 
193 gestion as to what might be done. I did not offer to do any- 

thing, and there was no consent to any proposition by W. P. 
Ware. He knew as well as I did that I was there waiting for John 
M. Allen & could not act except in an imergency, so that I had no 
power to make any proposition. 

To the ninth cross-interrogatory said Goldthwaite answered: I 
have been careful to give my answers to the direct interrogatories & 
they must stand as they were given. 

To the tenth cross-interrogatory said Goldthwaite answered: I did 
not understand that Judge Mays was attorney for either party. He 
was spoken of by Jas. H. Allen as a man of intelligence & of high 
character who would give me assistance, and Allen said I might rely 
on what he said. I did not understand that he would be a lawyer 
in the case because of his connection with W. P. Ware. 
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194 To the eleventh cross-interrogatory said Goldthwaite an- 


swered: My recollection is that I was in Hazlehurst 3 or 4 
days. J. M. Allen reached there at 11 or 12 o’clock one night. I 
left next morning — daylight. 
To the twelfth cross-interrogatory said Goldthwaite answered: I 
have heretofore answered this interrogatory. 
To the thirteenth cross-interrogatory said Goldthwaite answered : 
I met John M. Allen at the train & walked with him by the store, 
when we were joined by W.P. Ware. We then went to W. P. 


- Ware’s house, where we remained talking for more than an hour. 


It was about midnight, & no one but we three were present. 
To the fourteenth cross-interrogatory said Goldthwaite answered : 
We made no effort to keep the conference quiet other than 
195 to attend to our business €& not to talk about it. It was the 
only time we had to talk to John Allen, as if he had not gone 
to Jackson that night in the freight train he would not have been 
able to go until the passenger train came up the following night. 
There was no prearrangement about this, as Jno. Allen did not 
know he would have to go to Jackson until Ware mentioned Judge 
Wylie P. Harris’ opinion. | 
To the fifteenth cross-interrogatory said Goldthwaite answered: I 
never heard any arrangement about the kev. I was nota party 
to any such trick as is inquired about, & never heard it before. W. 
P. Ware was friendly to Allen, West & Bush, or appeared to be. If 
anybody attached he wanted them protected for their kindness, but 
there was no collusion or fraud. W. P. Ware thought he could save 
himself through them, & that was the reason he was so friendly, I 
thought. 
To the sixteenth cross-interrogatory said Goldthwaite an- 
196 swered: I never heard from T. P. Ware, and never saw him 
that I know of. Certainly I had no conversation with him. 
I do not know him. 
To the seventeenth cross-interrogatory said Goldthwaite answered : 
I never thought Ware was anxious to save Allen, West & Bush, ex- 
cept in some way to be benefitted himself. He was willing to do 
anything if he could come in and secure the money 'T. P. Ware 
owed him. He did not want to appear on the surface as a creditor 
for some reason, & his whole purpose was to let it appear as a claim 
belonging to Allen, West & Bush. 
To the eighteenth cross-interrogatory said Goldthwaite answered : 
I left Hazlehurst before any attachment was sued out, & don’t know 
of any such arrangement as is inquired about being made. Nosuch 
arrangement was made with me, & I have never heard of 
197 any such arrangement being made with any one else. When 
I left Hazlehurst John Allen had gone to Jackson to consult 
with Judge Wylie P. Harris, & it was not known whether there 
would be an attachment, assignment, or sale. I had no connection 
with the business after | left Hazlehurst. 
To the nineteenth cross-interrogatory said Goldthwaite answered: 
My conversations with Ware were numerous. I never had but one 
interview with Judge Mays; it was in the afternoon, at his resi- 
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dence. W.P. Ware, Judge Mays, & I were the only ones present, 
and I think W. P. Ware did not remain during the whole inter- 
view, 


ALFRED GOLDTHWAITE. 


198 [, George A. Hero, a duly appointed commissioner of the 
State of Mississippi, at New Orleans, do certify that the above 

& foregoing deposition of Alfred Goldthwaite was taken down under 
oath as aforesaid & reduced to writing by me in his presence ; that 
the same was by me read over to and approved by him, and that 
thereupon the above depositions were sworn to — subscribed by 
said witness, Alfred Goldthwaite, before me, at New Orleans, this 
April : 25th, 1554. 

As witness my hand € seal. 

[Seal George A. Hero, Commissioner, New Orleans. ] 


GEO. A. HERO, 


Commissioner. 
W. P. Ware vs. ALLEN, West & Busu. 


JANUARY 7TH, 1884. 

[t is agreed to waive notice and commission, and that the follow- 
ing questions be mailed to George A. Hero, commissioner, New Or- 
leans, Louisiana, and that said Hero then take and certify 

199 his deposition in form, and that suid Hero forward the depo- 
sition under seal to James M. McKee, Esq., clerk of the circuit 

court of the United States for the southern district of Mississippi, 
Jackson, Miss., and that the same be evidence in said cause, subject 
only to any valid objections or exception as to relevancy and perti- 


nency and for not being taken in time or applied for in time. 
CALHOON & GREEN, P. Q. 


Tue State oF Mississippi, Copiah County: 
Chaneery Court. 
W. P. Ware vs. ALLEN, West & Busa. 


Interrogatories to be propounded to Alfred Goldthwaite, the answers 
to which, when taken, to be read as testimony for the defendant- 
in the above-stated case. 


Int. 1. Are you acquainted with the parties to this suit? 
200 Int. 2. Where do you reside, and what ‘is your profession ? 
Int. 3. State whether or not you had any connection pro- 
fessionally with a claim of Allen, West & Bush against T. P. Ware 
about the 7th day of November, 188]; and, if so, state what your 
connection with said claim was. 
Int. 4. State whether or not you were present at an interview be- 
tween W. P. Ware, the complainant in the above-styled case,and your- 
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self and John M. Allen, as the attorneys of Allen, West & Bush, in 
reference to the claim of Allen, West & Bush vs. T. P. Ware and the 
claims of W. P. Ware vs. T. P. Ware. 

Int. 5. If, in answer to the last interrogatory, you answer that you 
were present at such-an interview state when and where it took 
place, who were present, and what was said as well as you can re- 

mem ber. 
201 Int. 6. If you had any conversation with W. P. Ware in 
reference to some notes he had transferred to Allen, West & 
Bush on T. P. Ware other than what occurred in the presence of 
John M. Allen just state what it was. 

Int. 7. If you know anything else about this matter of the trans- 
fer of some notes on T. P. Ware by W. P. Ware and an obligation 
given by Allen, West & Bush to W. P. Ware that would be of any 

cinterest to either of the parties to this suit state fully all you know 
about it. 

Int. 8th. If you went to Hazlehurst to look after the claim of 
Allen, West & Bush vs. T. P Ware state how long you remained there 
and who seemed to be in charge of the business that was being con- 
ducted in the name of T. P. Ware and whether or not you saw T. 

P. Ware and who you conferred with about the claim of A., 
202 W.&B. against T. P. Ware. 
JOHN M. ALLEN, 


Att’y for Def ’ts. 


The complainant, W. P. Ware, objects and excepts to the 4th, 5th, 
6th, 7th, & 8th interrogatories-in-chief as manifestly incompetent, 
illegal, impertenent, and immaterial to the issue, and propounds the 
following cross-interrogatories 


X Int. 1. When you came to Hazlehurst on the visit you refer to 
did you not bring with you letters of introduction to W. P. Ware 
and to Judge H. B. Mays; and had you ever seen either of them 
previously, and were you previously acquainted with either? 

X Int. 2. What was your business with Judge Mays, and what 
with W. P. Ware? And state fully and in detail and accurately 

what you were sent to Hazlehurst by Allen, West & Bush 
203 todo, & what were you to say to Mayes & Ware. 
X Int. 3. If you have undertaken to answer the 8th inter- 
rogatory-in-chief as to who “seemed to be in charge of the business” 
of ‘I’. P. Ware, state facts which caused such seeming, and then state 
if you or your principals ever had any doubt that W. P. Ware was 
the chief manager of the business of T. P. Ware’s store. 

X Int. 4. On the visit to Hazlehurst you refer to did you not hand 
Judge Mays a letter to him from Allen, West & Bush requesting 
him, if he thought it safe, to claim for them the Hazlehurst stock of 
goods undera bill of sale from T. P. Ware to Allen, West & Bush of 
that stock drawn by Judge Mays, executed in the preceding spring, 
1881, and held by Judge Mays” Did you not see such a bill of 
sale? Did you not confer with Judge Mays as to the expediency of 
claiming under such a bill of sale ? 
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204 X Int. 5. On that visit did you not state to Judge Mays 

that you were sent to Hazlehurst to act for the protection of 
Allen, West & Bush in case other creditors showed a disposition to 
attach ? 

X Int. 6. On that visit to Hazlehurst did you not first seek W. P. 
Ware and present to him a letter of introduction, and did you and 
he not go together to Judge Mays’ ? 

X Int. 7. On finding Judge Mays did you not say to him that you 
thought Allen, West & Bush could claim under the aforesaid spring 
bill of sale, and that Allen, West & Bush had left it to him, Judge 
Mays, to determine whether they should do so or not, and did not 
Judge Mays say he did not think that course prudent or safe? State 
all you did say. 

X Int. 8. In that interview with Judge Mays, W. P. Ware 
205 being present, did you not say that if you could claim under, 
the spring bill of sale and if Ware consented you would re- 
deliver him the two $5,000 'T. P. Ware notes and let bim attach the 
Crystal Springs stock, and if W. P. Ware did not consent you would 
carry out the original $10,000 contract, and did not Ware consent, 
and was not all this exploded by Judge Mays’ adverse opinion to 
the feasibility of claiming under the spring bill of sale? ‘Tell what 
you did say. 

X Int. 9. Review each of your answers to the interrogatories-in- 
chief and say what part of them, if any, is not of your own personal 
knowledge. 

X Int. 10. Did you understand that Judge Mays was the attorney 
of Allen, West & Bush or of the Wares when you went to Hazle- 

hurst ? | 
206 X Int. 11. How long did you remain in Hazlehurst on that 
visit? Did not John M. Allen arrive while you were there? 

X Int. 12. How long did you remain in Hazlehurst after John M. 
Allen arrived and how long had you been there before he came ? 

X Int. 18. After John M. Allen arrived did you and he have any 
conferences with the Wares, or either of them, and were such con- 
ferences in the day or night time? - 

X Int. 14. Was it not the effort to keep such conferences private 
and to prevent the fact of them froth transpiring ? 

X Int. 15. What was the arrangement about the key to Ware’s 
storehouse in case of attachment? Was it not understood that the 
Wares were to promote the wishes of Allen, West & Bush, to make 

them prior attachees? Was not T. P. Ware to remain con- 
207  cealed if a sheriff came to attach; but when the marshal 

came with Allen, West & Bush’s attachment he should come 
out on a signal from under the town bridge and give the key to the 
store to the marshal? and was it not agreed, in order to deceive 
other creditors, that John Allen and the Wares should appear to be 
on bad terms ? 

X Int. 16. Did you ever hear from T. P. Ware any den’ | of the 
fact of his liability on his two $5,000 notes to W. P. Ware‘ 
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| X Int. 17. Explain how it happened that tne Wares were so 
f anxious that Allen, West & Bush should have all the Hazlehurst 
é assets of T. P. Ware to the exclusion of all other of his creditors. 
: X Int. 18. Was it not agreed that T. P. Ware should not make 
any defense to the attachment of Allen, West & Bush, and that, after 
4 they attached, he should consent to a sale of the stock in 
f 208 bulk? and was not this expressly to enable Allen, West & 
: Bush to buy cheaply the stock and in order ultimately to 
; benefit the Wares, or one of them, and with the understanding they, 


Allen, West & Bush, should pay their $10,000 note to W. P. Ware? 
: X Int. 19. Amend your answer to interrogatory-in-chief num- 
: bered 6 by stating when such conversation was, where it was, who 
was present, and how it came up. 

: Endorsed: Filed April 28, 1884. Jas. M. McKee, cl’k. 


And on said 28th day of April, A. D. 1884, the plaintiffs. in said 
cause filed in the office of the clerk of said court a transcript from 
the record of a certain cause in the circuit court of Copiah county 
as evidence ; which is in the words and figures following, to wit: 


209. = In Circuit Court, Copiah County, to April Term, 1882. 


d H. T. Corram & ead | 
No. 574} 


4 US. 
i T. P. WARE. { 


Interrogatories to be propounded to James H. Allen, a witness for 
. . . . . . 4 . ay ¥ 
plaintiff in the above-stated cause, who lives in the city of New 
Orleans, Louisiana. 


Int. 1st. State the place of your residence now and during the year 
1881 & in what business you were engaged during the year 1581, 
&, if a member of any firm or partnership, give the name and style 
of such firm or partnership & in what business said firm was en- 
gaged during the year 1881. 

Int. 2nd. State when the firm of Allen, West & Bush began to do 
business with the defendant, T. P. Ware. 

Int. 3rd. With which member of the Ware family of Hazlehurst 

did most of your correspondence, conversations, agreements, 
210 ~=and contracts in and about the business matters between Allen, 
West & Bush & T. P. Ware occur—that is, who was the gen- 
eral manager of the business of T. P. Ware & his agent with whom 
the business in his name was conducted with Allen, West & Bush ? 

Int. 4. During the year 1881 state whether or not Allen, West & 
Bush had any business transactions with W. P. Ware on his own 
account or in his own name; and, if so, state the nature and extent 
of that business. 

Int. 5. State whether or not the business of T. P. Ware with Allen, 
West & Bush was conducted principally through an agent & general 
manager of T. P. Ware & his business or directed by T. P. Ware him- 
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self; &, if you say said business was conducted principally by an 
agent of T. P. Ware, state his name. 

Int. 6. State whether or not you saw in the city of New Orleans 
with T. P. Ware or W. P. Ware a few days before the day on which 

your attachment against the estate of T. P. Ware, now 
211 depending in the district court of the United States for the 

southern district of Mississippi, was sued out; and, if so, state 
how many days before said attachment was sued out by Allen, Wes 
& Bush, & which one of them vou saw. 

Int. 7. Allen, West & Bush attached T. P. Ware on the 12th day 
of November, 1881. How many days before that was it that you 
last saw T. P. & W. P. Ware, or either of them, & where was it that 
you saw them? 

Int. 8th. State whether you had any conversation with the one 
vou saw there; and, if so, give the subject of & the conversation in 
full, as . early as you can. 

Int. 9. State whether or not at any time before you attached L. P. 
Ware any proposition was made to you by either W. P. Ware or T. 
P. Ware to attach the estate of T. P. Ware for what was due Allen, 
West & Bush by T. P. Ware; &, if so, state who made the proposi- 

tion. 
212 Int. 10. State whether or not you were informed by any 
one a few days or a few weeks before you attached T. P. Ware 
that the said T. P. Ware was largely indebted, & that there was a 
likelyhood of his being attached; and, if so, who it was who so in- 
formed you & what was said. 

Int. 11. State whether or not any proposition or suggestion was 
ever made to you shortly before vou attached T. P. Ware that a 
draft should be drawn by T. P. Ware in favor of his father, W. J. 
Ware, or any other person for a certain sum of money, & that said 
draft should be accepted by Allen, West & Bush & by them charged 
against T. P. Ware,so as to make the debt of ‘T. P. Ware to Allen, 
West & Bush greater than it then was, & that they should attach for 
the whole debt, including this draft, and if any such proposition or 
suggestion was made to you state all that was said about # & done 

about it. 
213 Int. 12. State whether or not you procured the attorney of 
Allen, West & Bush to go with W. P. Ware to consult with 
W. P. Harris a few days before you attached T. P. Ware; and, if so, 
for what purpose & at whose solicitation was said consultation 
held. 

Int. 13. State the exact amount due Allen, West & Bush by T. P. 
Ware on the 12th day of November, 1881, after deducting all the 
credits to which T. P. Ware was then entitled, & how much cotton 
you had then on hand of his unsold at that date, & whether or not 
you have yet sold all or any part of said cotton on hand at that date ; 
and, if so, how much does T. P. Ware now owe Allen, West & Bush, 
deducting all the credits to which he is now entitled, and how much 
cotton of T. P. Ware yet remains to be sold in the hands of Allen, 
West & Bush, and deliver please to the commissioner an itemized 
account showing both the debits and the credits correctly, & 


Fir 


ete 
ee A A ce 


ff) 


Ss Maid Sw cd 


68 W. P. WARE VS. J. H. ALLEN ET AL., &C. 


214 ‘i the cotton, if any on hand, of the entire business dealings be- 

tween TI. P. Ware & Allen, West & Bush from the beginning 
of those dealings up to this date, & have the same marked Exhibit 
No. 1 to your answer to this interrogatory. 

Int. 14. Do you state under oath that the said Exhibit No. | to 
interrogatory 13 is a correct and true & honest & full exhibit of the 
account and business dealings between ‘T. P. Ware & Allen, West & 
Bush, & that the debits therein charged are all just, true, & fair 
debits against T. P. Ware, by him honestly due Allen, West & Bush, 
& that the credits therein are all the credits to which he is entitled 
against Allen, West & Bush, & that the cotton stated as on hand 
therein is all of the cotton that Allen, West & Bush have on hand 
belonging to the said T. P. Ware, &, if not, then tell us which are 
correct & which incorrect. : 

Int. 15. How much business did Allen, West & Bush do 

215 with W. P. Ware during the year 1881 and about the 6th of 
Dec., 1881, to whose account did you pass balance due him, 

W.P. Ware, on your books, who ordered it done, and how much 
was it; what became of the $700.00 deposited by W. P. Ware on 
the — day of Dec., 1881, about a week or so after Dee’r 6th, 1881, 
with Allen, West & Bush, and to whose credit was it passed on the 


books of Allen, West & Bush, and when was it done & by whose 


order? 

Int. 16. Give us all the reasons stated to you by W. P. Ware why he 
had all amounts due him on or about the 6th diy of December, 1881, 
passed to the credit of W. J. Ware,-and state how W. J. Ware is re- 
lated to W. P. Ware, and where he lives. 

Int. 17. Who purchased the car-load of flour of Allen, West & 
Co., of St. Louis, which was shipped to W. J. Ware, amounting to 
$640.50, about the month of Dee’r, 1881, & Jan’y, 1882, & if you say 
Allen, West & Bush did, then tell us with whose money & out of 

what fund it was paid for? 
216 Int. 18. Who has owned the stock of goods in the store oc- 
cupied by T. P. Ware when you attached him, in Nov. last, 
since said attachment ? 

Int. 19. If you say Allen, West & Bush have owned said stock of 
goods state whether or not they have sold said goods recently & to 
whom & for what price & how was the money paid or secured to be 

valid. 7 

Int. 20. Please state how much money Allen, West & Bush have 
received from sale of goods of said stock formerly belonging to T. P. 
Ware since Nov., 1881, and file with the commissioner a correct ac- 
count of the amount received & expended by Allen, West & Bush 
from said stock of goods of T. P. Ware since Nov’r, 1881, as Exhibit 
No. 2 to your answer to this interrogatory. 

Int. 21. Was the contract you or Allen, West & Bush made with 
either T. P., W. P., or G. L. Ware, or that was made with either of 

them, by J. B. Allen, your agent, subsequent to your attach- 
217 + ingthem, wherein vou agreed to pay W. P. Ware one hundred 
& twenty-five dollars per month for his service in said store, 
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in writing? If so, file with the commissioner a true copy thereof as 
Exhibit No. 3 to your answer to this interrogatory. 

Tut. 22. iaue you or Allen, West «& Bush or J. B. Allen, as your 
or their agent or in his own name, made any contract with either 
T. P., W. P., or G. L. Ware in reference to the goods in the store 
occupied by T. ve hag when you attached him since your attach- 
ment was made; &, if so, was itin writing? &, if so, produce it before 
the commissioner “a allow him to copy it & file it as Exhibit No. 4 
here to this deposition. 

Int. 23. You certainly employed ‘T. P. Ware since you owned the 
Ware stock of goods in Hazlehurst or he was a clerk there as your 
employee, since Nov’r last. Now, tell us the agreement between you 

and him about that employment, and was it in writing; &, if 
218 so, produce it before the commissioner & allow him to copy it 
& file it as Exhibit No. 5 to this deposition. 

Int. 24. Can you solemnly and truthfully swear that there was no 
agreement or understanding either before or since you attached T. 
P. Ware with either T. P. or W. P. Ware that they or one of them 
or their father or brother were to be in any manner benefitted by 
the levy of your attachment against T. P. Ware? And if you can- 
not tell us, then — what such agreement or understanding was. 

Int. 25. When Allen, West & Bush bought the car-load of flour 
which was shipped by Allen, West & Co. from St. Louis to W. J. 
Ware, at Hazlehurst, about the month of Dec., 1851, & Jan’y, 1882, 
vou have already stated that this flour was paid for out of the 
$700.00 deposited with you by W. P. Ware. Now, is it not true 
that W. P. Ware told you his reason for having the amounts on 

your books to his credit transferred to his father’s aee’t — to 
219 = avoid = reps nts threatened by his or the creditors of T. P. 

W are; &, if you say no, then [ask you if you did not so 
swear in the ease of the Mississip pi Mills vs. T. P. Ware, in which 
you were garnishees, in the court in your city, about the 20th day 
of Jan’y, 1882? 

Int. 26. How much money have you in your or your firm’s hands 
belonging to W. P., T. P., & G. L. Ware or either of them? And 
please e x hibit your hooks of account before the commissioner r& allow 
him to make true copies of said W. P. &. G. L. Ware’s accounts on 
your books since last November & file the same as Exhibits Nos. 6 
& 7 to this deposition. 

Int. 2 Please state what business dealings vou or your firm have 
had with W. J. Ware, the father of W. P., T. P.,& G. L. Ware; «, if 
any, state the extent of that business & what it was & how it was 
& how it came you or y’r firm to have business dealings with W. J. 

Ware, & please exhibit your books of account before the com- 
292) missioner & allow him to make a true copy of said W. J. 

Ware’s account thereon & file the same as Exhibit No. 8 to 
this deposition. 

Int. 28. Did you ever see W. J. Ware or have any communica- 
tion with him directly? &, if not, state who conducted the business 
dealings between Allen, West & Bush & W. J. Ware, and if some 


rere eran 
x PT. oe OE al “s - 
. * ot ee 


70 W. P. WARE VS. J. H. ALLEN ET AL., &C. 


one else did, then state what reasons, if any, that person gave you 
for running an account with Allen, West & Bush in the name of 
W. J. Ware. 

Int. 29. State whether or not, since you attached T. P. Ware, Allen, 
West & Bush have had any business dealings with him, T. P. Ware 
& whether or not Allen, West & Bush have bought any cotton 
futures for him; &, if so, & how much, and state what those busi- 
ness dealings were. 

Int. 30. On or about the 16th of Dee’r, 1881, if you received any 

drafts for the sum of $611.00 or thereabouts or for any other 
221 amounts then or at any other time since Dec. Ist, 1881, pay- 

able to G. L. Ware, now please state by whom said drafts 
were drawn & against whom & the amounts «& dates thereof; and, 
if collected, state to whose credit it or they were placed. 

Int. 31. Who ordered the drafts payable to G. L. Ware for $611.00, 
passed to the credit of W. J. Ware about the 16th Dec’r, 1881 ? 

Int. 32. Who is the general manager of Allen, West & Bush in 
New Orleans, and how long has that person been general manager 
of that business ? 

Int. 33. State what amount of notes and accounts & other collat- 
erals of T. P. Ware Allen, West & Bush held when you attached him 
or since, giving a true list thereof, with names of debtors, dates, and 
amounts in full. 

R. N. MILLER, 
PUff's Att'y. 
222 Srate or Mississippi, Copiah County : 


I, E. W. Brown, clerk of the circuit court in & for said county, do 
hereby certify that the above and foregoing 7 pages contain a true 
and perfect transcript of the interrogatories filed in the case of I. 
T. Cottam & Co. vs. T. P. Ware, now pending in said court, as the 
same appears of file in my office. 

Given under my hand & official seal this April 12th, 1882. 

[SEAL. | E. W. BROWN, Clerk. 


The State of Mississippi to Alfred Ingraham, of the city of New Or- 
leans, La., a commissioner for the State of Mississippi, Greeting: 
Know you that, reposing especial trust and confidence in your 

skill and integrity, we do empower and request you to cause James 

H. Allen to come before you at such time and place as you shall ap- 

point, and then and there the examination of said witness 

223 upon the interrogatories hitherto annexed in the case of H. 

T. Cottam & Co. against T. P. Ware, pending in our cireuit 
court for the county of Copiah, in said State, to take and distinetly 
and plainly write down, having first duly sworn said witness to 
speak the truth, the whole truth, and nothing but the truth in an- 
swer to said interrogatories, and such examination, when so taken, 
you will certify and send, together with this commission and the in- 
terrogatories annexed, to our said circuit court, at Hazlehurst, in 
said county, so that the same be there in or before the fourth Mon- 
day of April, 1882, to be read in evidence on the trial of said cause. 
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Witness the signature of the clerk and seal of said Copiah Co. cir. 
court hereto affixed, at office, at Hazlehurst, the 12th day of April, 
A. D. 1882. 

[ SEAL. | : E. W. BROWN, Clerk. 


224 = In Cireuit Court, Copiah County, te April Term, 1882. 
H. T. Corram & Co. — T. P. Ware. 


JAMES H. ALLEN, the witness named to be examined under the 
commission issued in the above-stated case, hereunto annexed, being 
produced and duly sworn, deposes and answers as follows, to wit: 


Answer to int. Ist. I reside now in the city of New Orleans, State 
of Louisiana; resided here in 1881. Iam engaged in the cotton 
factorage business. I am a member of the firm of Allen, West & 
Bush, cotton factors, New Orleans, La. 

Answer to int. 2. Allen, West & Bush commenced to do business 
with T. P. Ware on or about April 25th, 1879. 

Answer to int. 3. I had conversations with both T. P. Ware and 

W. P. Ware. Iwas in Hazlehurst only a few times when I 
225 saw both T. P. Ware and W.P. Ware together, and consulted 

with them about the business of T. P. Ware. I saw W. P. 
Ware more frequently here, as he was in the city oftener than T. P. 
Ware, but most of our business and agreements were done through 
correspondence. I don’t think that it was done in the handwriting 
of either T. P. Ware or W. P. Ware, but in the handwriting of the 
correspondant of T. P. Ware. 

Answer to int. 4th. During the year 1881, on Nov. 14, we bought 
200 bales future cotton for W. P. Ware, and he deposited $297.70 as 
margins on same on same date. On Dec'r Ist, 1851, he ordered 200 
bales futures closed out, and his account showed a balance due him 
of $352.32. On Dee’r 2d, 1881, we paid him $200 cash, and our 
books show that under the date of Dec’r 6th, 1881, W. P. Ware ordered 
the balance of $152.32 then to his credit transferred to the credit of 

W. J. Ware, which we did. We afterwards bought 600 bales 
226 ~—s future cotton on the 3d and 7th Dee., by direction of W. P. 

Ware, which he informed us were for the accouut of W. J. 
Ware; 400 bales were sold out Dec’r 6, 1551, and the profit— 
$163.50—was placed to the credit of W. J. Ware, and the other 200 
bales were closed out Feb’y 13th, 1882, and the loss—$703.32—was 
charged to W. J. Ware. 

Answer to int. 5. As I have stated in answer to interrogatory No. 
3, it was done principally through correspondence, and, as I have 
stated, I do not think the letters were written by either T. P. Ware 
or his brother, W. P. Ware, but through the correspondent of T. P. 
Ware, whom you no doubt know. 

Answer to int. 6. T. P. Ware and W. P. Ware were here a short 
time before the attachment. W.P. Ware was here last, which I 
think was five or six days before the attachment. 
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Answer to int. 7. I saw W. P. Ware here, I think it was, five or six 
days before the attachment. I saw him first in the cotton 

227 exchange, afterwards on the street, then in my office. 
Answer to int. 8. W. P. Ware stated to mein this conver- 
sation that T. P. Ware and one of his clerks, a Mr. Guisic, had gone 
West & North early in the fall and had foolishly bought a large 
stock of goods and had made the paper payable in a very short 
while, much of which paper had already fallen due and we had paid 
the same ; some had just matured, which we were refusing to pay, 
and the rest was rapidly maturing; that the creditors of T. P. Ware 
were all very uneasy, and that unless T. P. Ware could get imme- 
diate relief and pay those parties he thought he would be attached. 
He thought if we were not willing to pay these debts of T. P. Ware 
that were part due and falling due that we were in danger of loosing 
our debt. He also said that when T. P. Ware had first gone into 
business he, W. P. Ware, had loaned T. P. Ware ten thousand 
228 dollars. W. P. Ware also said if we would pay him the 
$10,000.00 that T. P. Ware owed him he would get T. P. Ware 
to sell out to us so we would save our own debt. He also asked us 
that in case we were not willing to buy out T. P. Ware, if he, W. P. 
Ware, would give us information by which we would have legal 
grounds of an attachment, would we then buy his claim against. T. 
P. Ware. Heassured us that up to that time there were no grounds 
under which an attachment could legally be levied. We told W. P. 
Ware that we were very anxious to save our debt, and if we could 
legally buy his claim against T. P. Ware and save our whole debt 
we were willing to do so, but that we could do nothing nor could we 
make him any promise whatever until we had seen our attorney and 
had his advice as to whether we could do so legally; that we 
229 would dispatch for our attorney to come at once 30 that we 

could consult him in the matter. 

Answer to int. 9. This is answered in my reply to interrogatory 
No. 8, as above. 

Answer to int. 10. This is answered in my reply to interrogatory 
No. 8 herein. 

Answer to int. 11. No such proposition was made to me. 

Answer to int. 12. I did not procure the attorney of Allen, West 
& Bush for any such thing or purpose. 

Answer to int. 18. On Nov. 12th, 1881, T. P. Ware owed Allen, 
West & Bush $31,773.61, not including interest, and had 328 b. e. 
on hand on that date, yet for the credit of account we accompany 
with this a statement of T. P. Ware’s account, which includes every 


' transaction with bim, which is marked Exhibit No. 1. 
i Answer to int. 14. I do most solemnly swear that the state- 
i 230 mentof account which I render as Exhibit No.1 of the debits 


and credits of T. P. Ware is true & correct in every par- 
ticular, and is for money sent, drafts paid, merchandise sent, & for 
the proceeds of cotton shipped us by T. P. Ware, and are all legiti- 
mate and straightforward business transactions, and our books and all 
our dealings with all the Wares are open to the inspection of your 
commissioner so that he can take statements of all the Wares’ ac- 
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counts and all other accounts on our books if necessary to prove 
the correctness of our statements. 

Auswer to int. 15. I have stated all the business done with W. P. 
Ware in the year 1881 in my answer to interrogatory No. 4 herein. 
We passed the balance of W. P. Ware’s to the credit of W. J. Ware, 
as stated in answer to interrogatorvy No. 4. On Dee’r 13th, 1881, W. 
P. Ware deposited $700 with us, which he said was sent to us by 

his father, W. J. Ware, to pay for a ear-load of flour which 
23 he, W. J. Ware, wished us to order for him from our house 

in St. Louis. W. P. Ware said that W. J. Ware was his 
father and had been living in Alabama, and that he had brought 
considerable money with him from Alabama on which he, W. J. 
Ware, was going into business. | 

Answer to int. 16. W. P. Ware said that he had the amount of 
$152.52 place- to W. J. Ware’s credit because he said that he éwed 
his father and that he thought that he, W. P. Ware, was going to 
be attached on some old debts that he had been owing for several 
vears. W.P. Ware said that W. J. Ware was his father and he lived 
In Alabama. . I don’t know the part of the Statehe tived in. I don’t 
know W. J. Ware personally, never having seen him 

Answer to int. 17. Allen, West & Bush ordered Allen, West & Co., 

St. Louis, to buy the ear-load of flour and ship the same to 
232 W.J. Ware with the $700 that W. P. Ware had deposited 

with them for the account of W. J. Ware for the sole purpose 
of buying the said ecar-load of flour with for W. J. Ware. 

Answer to int. 18. Allen, West & Bush, by consent of all attach- 
ing creditors and T. P. Ware, purchased from United States marshall 
the stock of goods for which we paid $15,000, and we have owned it 
from the time of said purchase until we sold it to'G. L. Ware, on or 
about the 29th March, 1882. While we owned the stock we con- 
sidered the business in the name of our agent, J. Brooks Allen. 

Answer to int. 19. Allen, West & Bush sold the goods on or about 
March 27, 1882, to G. L. Ware for $4,500, payable in four notes of 
$1,125 each, and payable, respectively, May 18, 1882, July 18, 1882, 
Dec. 18, 1882, & Jan’ry 12,1583. These notes were secured by mort- 

gage on the stock of goods that G. L. Ware owned before pur- 
235 chasing Allen, West & Bush’s stock and by contents of tan- 

yard belonging to G. L. Ware and by a mortgage on the 
goods themselves which we sold to him. 

Answer to int. 20. We file, as Exhibit No. 2, a statement of J. 
Brooks Allen’s account, and the same is a statement in full of all we 
have received and expended. 

Answer to int. 21. Our agent, J. Brooks Allen, informed us that 
he sold the goods to G. L. Ware, and it was subsequent to our at- 
tachment, which was made in November. We took a mortgage on 
the goods, a copy of which is herewith filed as Exhibit No. 3, and 
we suppose is on record in your town. 

Answer to int. 22. Asstated in my answer to interrogatory No. 21, 
our agent, J. Brooks Allen, sold the stock of goods to G. L. Ware 
and took a mortgage on same. He also took an agreement from G, 
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L. Ware that under no condition was he to buy any goods on 
234 on credit, and that if he did buy any goods on credit that 

then all the notes became due and we could at once take 
charge of the goods under our mortgage. We file with this answer 
a copy of the said agreement as Exhibit No. 4. 

Answer to int. 25. We did employ W. P. Ware according — an 
agreement signed by both Allen, West & Brush and W. P. Ware, a 
copy of which agreement we furnish as Exhibit No. 5. 

Answer to int. 24. There was no agreement before the attachment. 
After we had purchased the stock of goods from the U. States mar- 
shall, when we employed W. P. Ware, we told him that all we 
wanted was to get our money back from T. P. Ware, and that if he 
would help us to sell the goods and get our money back that if 
there was anything left we would be glad to turn it over to him for 
his services as per agreement in Exhibit No. 5. 

Answer to int. 25. The $700 was never to W. P. Ware’s 
230 credit, but was handed to us in money by W. P. Ware to put 
to the credit of W. J. Ware as stated. W.P. Ware said this 
money was sent by his father to buy a car-load of flour for himself. 
Nothing was ever said by W. P. Ware of any fear of attachment of this 
$700, as it was placed to his father’s credit when handed to us. 
We have already stated what W. P. Ware said in reference to his 
fears of his being fattached when he ordered his balance of $152.52 
transferred to W. J. Ware’s credit. I stated nothing in the case of 
Mississippi Mills vs. T. P. Ware, as it was v. W. P. Ware. I then 
stated exactly what I have stated now in reference to the same mat- 
ters, so far as I recollect. 

Answer to int. 26. W. P. Ware’s account is balanced. We owe 
him nothing and he owes us nothing. ‘T. P. Ware owes us consid- 

erable, as you will see by the statement — suit. W.J. Ware 
236 & G. L. Ware owes us, on joint account, $507.12. G. L. Ware 

owes us nothing individually on open account and we owe 
him nothing. I most solemnly swear that whether W. P. Ware, T. 
P. Ware, W. J. Ware, or G. L. Ware, or any of the Ware family, 
have a cent in our hands in any shape or form, or in the hands of 
any of our houses, or in the hands of any of our friends, and no one 
that we know of has any funds of the Wares, nor have they had, 
except what we have stated. We file with this answer statement of 
W. P. Ware as Exhibit 6, and statement of G. L. Ware as Exhibit 7. 

Answer to int. 27. We have answered in previous replies to In- 
terrogatories herein how we came to have business with W. J. 
Ware, and you will see in the statement filed herewith all the busi- 
ness we have had with all the Wares. We file with this interrog- 
atory a statement of the account of W. P. Ware and of the joint ac- 

count of W. J. Ware & G L. Ware as Exhibit No. 8. 
237 Answer to int. 28. I never saw W. J. Ware or had any 
dealing with him personally. We have had several tele- 
grams from W.J. & G. L. Ware, and suppose they were sent to us 
by either W. J. Ware or G. L. Ware. No person ever gave us any 
reason for doing business in W. J. Ware’s name. 
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Answer to int. 29. Since the attachment Allen, West & Bush 
have had no business dealings of any kind with T. P. Ware. After 
we heard that T. P. Ware had been attached at Crystal Springs and 
Hazlehurst, we were informed by Messrs. Myer, Wise & Co. that 
they would probably have a small balance to T. P. Ware’s credit 
with them after his account with them was paid; so we run an 
attachment upon them to secure it; the balance was afterward paid 
to us by Myer, Wise & Co. and credited to ‘T. P. Ware’s account. 

Answer to int. 30. On or about Nov. 11th, 1881, we got a draft of 

T. P. Ware on Myer, Wise & Co., favor G. L. Ware. The 
238 draft was paid, and we placed the amount at the time to the 

credit of T. P. Ware. G. L. Ware informed us of our error 
in having put the $300 to the credit of T. P. Ware, and said it 
should go to his credit, as the draft was in his favor, and should 
have gone to his credit at the time. We were anxious to retain the 
draft to the credit of T. P. Ware to reduce his indebtedness to us; 
but, as the draft was payable to G. L. Ware’s favor, we saw we could 
not legally retain it to T. P. Ware’s credit, and so transferred it to 
the credit of G. L. Ware, as you will see in the statement. On the 
14th of Dee., 1886, we got a draft of G. L. Ware on Lewis & Wil- 
liams for $311.91 for G. L. Ware’s credit; this makes the 611.91] 
placed to G. L. Ware’s credit. 

Answer to int. 31. Nobody ordered it, and it has not been done, 

as you will see by the statement. 
239 Answer to int. 32. I, James H. Allen, am general manager 
- of my firm of Allen, West & Bush, and have been since the 
firm was organized in 1877. 

Answer to int. 33. Allen, West & Bush’s attorney, Mr. John M. 
Allen, handed us a list of notes which he received from T. P. Ware. 
Whether he got the notes before or after the attachment I do not 
know. Hecan inform you. I file herewith a list of said notes as 
Exhibit No. 9. 


4 


JAMES H. ALLEN. 


Sworn to and subscribed before me this 20th day of April, 1881. 
[SEAL. ] ALFRED INGRAHAM; 
Com’r of the State of Mississippi. 


STATE OF LOUISIANA, as 
. ” : - . - AS ° 
Oity of New Orleans, Parish of Orleans, | 


Personally appeared before the undersigned, duly commissioned 
by the execution of the State of Mississippi a commissioner 

240 ~—iof deeds to reside in the State of Louisiana aforesaid, with full 
power to administer oaths, &c., and take proof and acknowl- 
edgment of deeds and all instruments of writing intended to be used 
or recorded in said State of Mississippi, James H. Allen, of legal age, 
a resident of the city of New Orleans as aforesaid, to me personally 
known as the witness named, to be examined in answer to the inter- 
rogatories attached to the commissioner hereunto annexed, who, be- 
ing duly sworn to tell the truth, the whole truth, and nothing but the 
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L. Ware that under no condition was he to buy any goods on 
234 on credit, and that if he did buy any goods on credit that 

then all the notes became due and we could at once take 
charge of the goods under our mortgage. We file with this answer 
a copy of the said agreement as Exhibit No. 4. 

Answer to int. 25. We did employ W. P. Ware according — an 
agreement signed by both Allen, West & Brush and W. P. Ware, a 
copy of which agreement we furnish as Exhibit No. 5. 

Answer to int. 24. There was no agreement before the attachment. 
After we had purchased the stock of goods from the U. States mar- 
shall, when we employed W.P. Ware, we told him that all we 
wanted was to get our money back from T. P. Ware, and that if he 
would help us to sell the goods and get our money back that if 
there was anything left we would be gl ad to turn it over to him for 
his services as per ‘agreement in Exhibit No. 5. 

Answer to int. 25. The $700 was never to W. P. Ware’s 

235 credit, but was handed to us in money by W. P. Ware to put 
to the credit of W. J. Ware as stated. W.P. Ware said this 
money was sent by his father to buy a car-load of flour for himself. 
Nothing was ever said by W. P. Ware of any fear of attachment of this 
$700, as it was placed to his father’s credit when handed to us. 
We have already stated what W. P. Ware said in reference to his 
fears of his being lattached when he ordered his balance of $152.32 
transferred to W. J. Ware’s credit. I stated nothing in the case of 


Mississippi Mills vs. T. P. Ware, as it was v. W. P. Ware. I then 

stated exactly what I have stated now in reference to the same mat- 
ters, so far as I recollect. 

Answer to int. 26. W. P. Ware’s account is balanced. We owe 

him nothing and he owes us nothing. 'T. P. Ware owes us consid- 

erable, as you will see by the statement — suit. W.J. Ware 

236 & G. L. Ware owes us, on joint account, $507.12. G. L. Ware 


ol 


owes us nothing individually on open account and we owe 
him nothing. I most ralnaly swear that whether W. P. Ware, T. 
P. Ware, W. J. Ware, or G. L. Ware, or any of the Ware family, 
have a cent in our hands in any shape or form, or in the hands of 
any, of our houses, or in the hands of any of our friends, and no one 
that we know of has any funds of the Wares, nor have they had, 
except what we have stated. We file with this answer statement of 
W. P. Ware as Exhibit 6, and statement of G. L. Ware as Exhibit 7. 
Answer to int. 27. We have answered in previous rephes to in- 
terrogatories herein how we came to have business with W. J. 
Ware, and you will see in the statement filed herewith all the busi- 
ness we have had with all the Wares. We file with this interrog- 
atory a statement of the account of W. P. Ware and of the joint ac- 
count of W. J. Ware & G L. Ware as Exhibit No. 8. 
237 Answer to int. 28. I never saw W. J. Ware or had any 
dealing with him personally. We have had several tele- 
grams from W.J.&G.L.W are, and suppose they were sent to us 
by either W. J. Ware or G. L. Ware. No person ever gave us any 
reason for doing business in W. J. Ware’s name. 
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Answer to int. 29. Since the attachment Allen, West & Bush 
have had no business dealings of any kind with T. P. Ware. After 
we heard that T. P. Ware had been attached at Crystal Springs and 
Hazlehurst, we were informed by Messrs. Myer, Wise & Co. that 
they would probably have a small balance to T. P. Ware’s credit 
with them after his account with them was paid; so we run an 
attachment upon them to secure it; the balance was afterward paid 
to us by Myer, Wise & Co. and credited to T. P. Ware’s account. 

Answer to int. 30. On or about Nov. 11th, 1881, we got a draft of 

T. P. Ware on Myer, Wise & Co., favor G. L. Ware. The 
238 draft was paid, and we placed the amount at the time to the 

credit of T. P. Ware. G. L. Ware informed us of our error 
in having put the $300 to the credit of T. P. Ware, and said it 
should go to his credit, as the draft was in his favor, and should 
have gone to his credit at the time. We were anxious to retain the 
draft to the credit of T. P. Ware to reduce his indebtedness to us; 
but, as the draft was payable to G. L. Ware’s favor, we saw we could 
not legally retain it to T. P. Ware’s credit, and so transferred it to 
the credit of G. L. Ware, as you will see in the statement. On the 
14th of Dee., 1886, we got a draft of G. L. Ware on Lewis & Wil- 
liams for $311.91 for G. L. Ware’s credit; this makes the 611.91 
placed to G. L. Ware’s credit. 

Answer to int. 31. Nobody ordered it, and it has not been done, 

as you will see by the statement. 
239 Answer to int. 32. I, James H. Allen, am general manager 
of my firm of Allen, West & Bush, and have been since the 
firm was organized in 1877. 

Answer to int. 33. Allen, West & Bush’s attorney, Mr. John M. 
Allen, handed us a list of notes which he received from T. P. Ware. 
Whether he got the notes before or after the attachment I do not 
know. He can inform you. I file herewith a list of said notes as 
Exhibit No. 9. 

JAMES H. ALLEN. 


Sworn to and subscribed before me this 20th day of April, 1881. 
[SEAL. | ALFRED INGRAHAM, 
Com’r of the State of Mississippi. 


STATE OF LOUISIANA, oe 
~* . Y . . P Oe « 
City of New Orleans, Parish of Orleans, § 


Personally appeared before the undersigned, duly commissioned 
by the execution of the State of Mississippi a commissioner 

2940 of deeds to reside in the State of Louisiana aforesaid, with full 
power to administer oaths, &e., and take proof and acknowl- 
edgment of deeds and all instruments of writing intended to be used 
or recorded in said State of Mississippi, James HH. Allen, of legal age, 
a resident of the city of New Orleans as aforesaid, to me personally 
kuown as the witness named, to be examined in answer to the inter- 
rogatories attached to the commissioner hereunto annexed, who, be- 
ing duly sworn to tell the truth, the whole truth, and nothing but the 
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truth, deposes and says that the answers made by him to the inter- 
rogatories hereunto annexed are true to the best of his knowledge 
and belief; and I further certify that the answers so made by said 
witness were recorded by me, the commissioner, in oly handwriting, 
at the time and read to said deponent, who acknowledged 
241 them as correct and desired the same to be taken as his true 
answers aforesaid. 
In testimony whereof I have hereunto set my hand and official 
seal this 20th day of April, A. D. 1882. 
ALFRED INGRAHAM, 
Com’r of the State of Mississippi. 
Filed April 21st. 
[SEAL | E. W. BROWN, Clerk. 


STATE OF Mississippi, Copiah County: 


I, E. W. Brown, clerk of the circuit court in and for said county 
and State, do hereby certify that the ahove and foregoing 25 pages, 
as numbered, contain a true and perfect copy of the interrogato- 
ries and answers thereto, together with commission, clerk’s certifi- 
cate, and certificate of commissioner in the case of H. T. Cottam & 
Co. vs. T. P. Ware, No. 18071 of the file of said court. 

Given under my hand and official seal this Dee. 29, 1883. 

[Seal Circuit Court, Copiah County, Miss. ] 


E. W. BROWN, Clerk. _ 

Clerk’s fees: , 
To transcribing 5,600 words, @ 10 NG ecinisnchs seni ntiitaaey hibantiins 5 60 
SITET eA ee eda ew ec eee Ae CMG ME TENN Ay ONC Time NE 95 
S85 SS 
242 And afterwards, to wit, on the 5th day of May, A. D. 1884, 


the complainants filed their exceptions to certain depositions 
in the words and figures following, to wit: 


243 Exceptions to Depositions. 


In the Cireuit Court of the United States for the Southern District 
of Mississippi. 


.W. P. WARE vs. ALLEN, West & Busua. 


And now comes the compl’t, by solicitors, and excepts to the depo- ile 
sitions, questions, and answers of the following witnesses for defend- 
ant-: Alfred Goldthwaite, James b. Reynolds, and James H. Allen, 
and prays that the same may be referred to a master and the depo- 
sitions suppressed, and, if not wholly suppressed, that the questions 
and answers therein be expunged, and for particular exceptions. 

1. Said depositions should be suppressed because not taken within 
the time allowed by law and the rules and practise of this and the 
State court from which this cause was transferred. 
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244 Exceptions to James H. Allen’s Deposition. 


1. Compl’t excepts to int. 4 as incompetent and irrelevant & as 
seeking to vary a written instrument by parol —, and to the answer 
thereto for the same reasons and because it undertakes to set up a 
condition by parol contradictions of the written contract, and also 
of the answer. 

2. Compl’t excepts to int. 5 & answer thereto because incompe- 
tent, irrelevant, and undertakes to vary the written contract to co- 
temporaneous colloquium. 

3. Compl’t excepts to int. 6 & answer thereto because incompe- 
tent — irrelevant. 

4. Compl’t excepts to int. 7 because incompetent and irrelevant 
and as calling for the legal construction of a written instrument by 

parol evidence, and the answer thereto as incompetent, irre- 
245 = sponsive, attempting to vary the terms of a written contract 

by parol evidence contradicting the answer, — setting up a con- 
dition, by parol colloquium at the time of executing the written con- 
tract, variant and contradictory thereof. 

). Compl’t excepts to int. 8th as irrelevant to the issue and in- 
competent, and to the answer thereto because irresponsive, setting 
up, by parol evidence, contradictions of the written contract, and 
also the answer. 

6. Compl’t excepts to int. 9th and answer thereto as incompetent 
and irrelevant. 

7. Compl’t excepts to int. 10th and answer thereto as incompetent 
and irrelevant, and the answer thereto is also irresponsive. 

Sth. Compl’t excepts to int. 11 because incompetent & irrelevant, 

and to the answer thereto as irresponsive, attempting to vary 
246 the terms of a written instrument by parol evidence, setting 

up a condition, by parol contradiction of the written contract, 
variant & from the answer, and as wholly irrelevant & incompetent 
to the issues made by the pleadings. 

9. Compl’t excepts to int. 12 as incompetent, and to the answer 
thereto as irresponsive & irrelevant & incompetent. 


Deposition of Alfred Goldthwaite. 


1. Compl’t excepts to int. 3 & answer thereto as incompetent & 
irrelevant and because answer — irresponsive. 
2. Compl’t excepts to int. 4, 5, 6, 7,8 for same reasons as to int. 
3 and answer, and to answer to int. 6 because bis understanding is 
stated and not facts. 
Deposition to James B. Reynolds. 
Compl’ts excepts to each & every of the direct interrogato- 
247 ~—s ries & the answers thereto because incompetent « irrelevant. 
Whereupon exceptant prays reference. 
CALHOON & GREEN, 
Sol’s for Exceptant. 


Endorsed: Filed May 5, 1884. J. M. McKee, clerk. 
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And on said 5th day of May, 1884, the complainant filed in said 
court his motion to sustain exception to certain depositions in the 
words «& figures following, to wit: 


2948 In the Circuit Court of the United States for Southern Dis- 
trict of Mississippi. 


W. P. Ware vs. ALLEN, West & Bush. 


Complainant, by solicitor, moves the court to sustain the excep- 
tions herein to the depositions of Jas. H. Allen, Alfred Goldthwaite, 
& James B. Reynolds. : 
CALHOON & GREEN, 

For Motion. 
JAMES M. ALLEN, Contra. 


And afterwards, to wit, on the 16th day of May, 1884, there was 
filed in said court an order of the chancery court of Copiah county, 
Mississippi, in the words and figures following, to wit: 


249 W. P. WARE vs. ALLEN, West & Bush. 


On petition of defendants for a removal of this cause to the circuit 
court of the United States for the southern district of Mississippi it 
is ordered that the bond tendered with said petition be, and the 
same is hereby, approved. It is further ordered, upon the motion of 
defendants, that this cause be transferred and removed to said court. 


STATE OF Mississippl, Copiah County : 


I, G. F. Wolfe, clerk of the chancery court of said county, hereby 
certify that the above is a true and- perfect transcript of an order 
made by the chancery court of said county at the January term, 
1884, thereof as the same appears of record in my office. 

Witness my hand and official seal this 3d day of May, 1884. 

G. F. WOLFE, CUE. 


250 And on the 26th day of May, 1884, an order was made and 
entered of record in said cause in the words & figures follow- 
ing, to wit: 


W. P. Ware v. ALLEN, West & Buss. 


Ordered by the court that defendant- have thirty days from this 
date to take further testimony, and no more, and that complainant 
have sixty days thereafter to take counter-proof and no more, and 
that defendant- have sixty days thereafter,and no more, to take tes- 
timony, the last to be strictly in rebuttal. 


And afterwards, to wit, on the 27th day of June, A. D. 1884, the 
deposition of Ben. Gerson, a witness for the defendant-, was filed in 
said cause and is in the words and figures following, to wit: 
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Cir. C’t U. S., So. Dist. of Miss. 


W. P. WaRE vs. ALLEN, West & Busu. 


All precedent formalities waived, and we agree that any commis- 
sioner for Miss. in New Orleans, La., may take the deposition of 
Gerson, to be read in evidence. We do not wish to cross-interrogate. 


CALHOON & GREEN. 


Interrogatories to be propounded fo be to Benj. Gerson, a citizen of 
New Orleans, the answers to which, when taken, to be read in evi- 
dence for defendants in the above-styled cause. ° 


Int. Ist. Are you acquainted with the parties to this suit? 

Int. 2. State whether or not you saw the complainant, W. P. Ware, 
in New Orleans on or about the 7th of November, 1881. 

Int. 3. State whether or not on that day, to wit, the 7th of 

252 November, 1881, or about that time, W. P. Ware made any 

proposition to you about selling out the stock of T. P. Ware 

to you In consideration that you would secure his claim against T. 

P. Ware, and whether or not vou offered to pay the said W. P. Ware 

$5,000.00 or any other sum of money, or whether or not there were 

any sort of propositions pending between you and said W. P. Ware 
about anything of this sort on or about the time referred to. 

Int. 4. State whether or not you ever made any proposition or 
offers to W. P. Ware to buy the Chrystal Springs stock of goods of 
T. P. Ware or to let W. P. Ware have either five thousand — ten 
thousand dollars, or any other sum of money, if he would sell or 
have T. P. Ware sell you said stock. State whether or not there was 

any proposition about such a trade on or about November 7th, 
253 1881, between W. P. Ware and yourself. 


Cir. C’t U.S., So. District of Miss. 


W. P. WaRE vs. ALLEN, West & Busnu. - 
On this 24th day of June, A. D. 1884, by virtue and in pursuance 
of the consent of parties to take the deposition of Benj. Gerson, of 
the city of New Orleans and State of Louisiana, a witness for the 
defendants in the case aforesaid, on the interrogatories annexed to 
and accompanying this consent, I, Theodore Guyol,a commissioner 
for the State of Mississippi, residing in the city of New Orleans, in 
the State of Louisiana, duly commissioned & sworn, have caused the 
suid Benj. Gerson, a person of sound mind & upwards of twenty-one 
years, to come before me, at my office, in the said city of New Or- 
leans, and the said Benj. Gerson, being by me first duly cau- 
tioned & sworn to speak the truth, the whole truth, and 
254 nothing but the truth in answer to said interrogatories, did 
depose and say: 


In answer to interrogatory Ist: [ am acquainted with both the 
plaintiff & defendants. 
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In answer to interrogatory 2d: I recollect having seen the com- 
plainant in New Orleans a short time before his failure, but cannot 
precise the date. 

In answer to interrogatory 3d: I do not recollect of any propo- 
sition (at the time when he was in New Orleans) made to me by him 
about selling the stock of T. P. Ware or did 1 make him any offer. 
There never was any proposition pending between myself & W. P. 
Ware about anything of the sort. 

In answer to interrogatory No.4: I never made any proposition 

or offer to W. P. Ware to buy the Chrystal Springs stock of 
255 goods of T.P. Ware or to let him, W. P. Ware, have either five 

thousand dollars or any other sum of money if he would sell 
or have T. P. Ware sell me said stock. There never was any prop- 
osition about such a trade between myself & W.P. Ware at the 
time I saw him in New Orleans, which was a short time before his 
failure. 

And he hereunto signed his —. 
| BEN. GERSON. 


Sworn to & subscribed before me this 27 June, 18S4. 
[ SEAL. | THEO. GUYOL, 


Com’r for Miss. 
STaTE OF Lourstana, City of New Orleans : 


I, Theodore Guyol, a commissioner for the State of Mississippi, 
for the State of Louisiana, residing in the city of New Orleans, in 
said State, do hereby certify that I caused to come before me the said 
Benj. Gerson, at my office, in the city and State aforesaid, and he, 

coming by me first duly cautioned, sworn, & examined to 
256 = speak the truth, the whole truth, & nothing but the truth In 

answer to said interrogatories, did give the foregoing depo- 
sition; that the answers of the said Benj. Gerson were by me re- 
duced to writing in the presence of said witness, and by me care- 
fully read to & thoroughly understood by said witness as his 
deposition in said case; that he signed the same as his deposition 
in my presence ; that the questions propounded to said witness and 
whicb he has answered are the interrogatories accompanying said 
consent; that said depositions has in no manner been changed or 
altered since the same was subseribed by. said witness, but that the 
same has remained in my possession up to the time of sealing & de- 
livering the same to the post office, directed to the clerk of said 
court. 

In witness whereof I have hereunto set my hand & seal of office, 
at New Orleans aforesaid, this 24th June, 1884. 

[SEAL. | THEO. GUYOL, 
Com’r for Miss. 
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257 - And afterwards, to wit, on the 13th day of September, 1884, 

the deposition of John M. Allen, a witness for the defend- 
ants in said cause, was filed in said court, and is in the words & 
figures following, to wit: 


258 Testimony of John M. Allen. 
W. P. WaRE vs. ALLEN, West & Busou. 


On the 7th of November, 1881, 1 reec’d a telegram from Allen, 
West & Bush, by whom I was employed as their general attorney 
in Miss., requesting me to go to New Orleans at once. I left home 
on the evening of the 8th of Nov. and arrived in New Orleans on 
the morning of the 9th. Thev, Allen, West & Bush, informed me 
that I was wanted to take charge of a claim they had against T. P. 
Ware, of Haziehurst, of Mississippi, amounting to seventeen or 
eighteen thousand dollars after allowing what we supposed the cot- 
ton in the hands of Allen, West & Bush belonging to T. P. Ware 
would bring. ‘They also informed me of an arrangement they had 

made with W. P. Ware in reference to an additional $10,000.00 
259 against T. P. Ware, and asked my advice about it, which I 

gave them. They then sent me to Hazlehurst, Mississippi, to 
confer with Mr. A. Goldthwaite, an attorney they had sent up there 
from New Orleans to represent them until my arrival,and Mr. W. P. 
Ware. I arrived at Hazlehurst late at night; was met at the train 
by Mr. Goldthwaite, and we were joined, as [ now recollect, by Mr. W. 
P. Ware, near the store where the business carried on in the name 
of T. P. Ware was done, and we went from there to the house of W. 
P. Ware and had a long conversation, in which | repeated to him 
what Messrs. Allen, West & Bush, through Mr. Allen, of said firm, 
in New Orleans. had with me about their agreement and under- 
standing with W. P. Ware, which was in substance as follows: The 
business conducted by W.P. Ware at Hazlehurst, Miss., in the name 
of T. P. Ware, was indebted to Allen, West & Bush in the sum of 

$17,000 or $18,000. T. P. Ware was in a failing condition. 
260 W.P. Ware claimed that T. P. Ware owed him ten thousand 

for money loaned T. P. when he went into business by W. P., 
and which was represeated by two promissory notes of T. P. to W. P. 
for 85,000.00 each, which bad been turned over by W. P. to Allen, 
West & Bush, and that Allen, West & Bush had given W. P. the 
paper here now sued on, and that it was understood that this ten 
thousand was to be by Allen, West & Bush included in their account 
against T. P. Ware, and that W. P. would have T. P. sell out to 
Allen, West & Bush or assign and prefer them, or in some other wavy 
have T. P. Ware secure Allen, West & Bush for their debt and this 
ten thousand dollars, and that when this was done that Allen, West 
& Bush were to pay to W. P. the ten thousand dollars, provided they 
made the money on both claims out of T. P., and that, if necessary, 

T. P. was to abscond and leave the country, but that this ar- 
261 rangement was not to be binding on Allen, West & Bush un- 

less it met my approval, as their attorney, and that if it did not 

11—s6v 
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meet my approval it was to be declared off or cancelled. Mr. Ware 
agreed that this was the contract or understanding between himself 
& Allen, West & Bush. I then told him and Mr. Goldthwaite, while 
in his presents, about the same; that if T. P. failed owing a large 
number of debts that must go unpaid and Allen, West & Bush 
should appear as prefer-ed or secured for a debt of $27,000 or 28,000 
thousand dollars it would certainly be contested and closely scruti- 
nized, and that when it was ascertained that ten thousand dollars of 
that debt was represented by a debt claimed to be due them on ac- 
count of notes purchased by them from W. P. after they, Allen, West 
& Bush, knew ‘T. P. Ware was in a failing condition, and when the 

relationship between W. P. & T. P., both in blood and business, 
262. wasknown,thatI wassatisfied it would defeat not only theclaim 

for the $10,000, but would most probably defeat the whole of 
Allen, West & Bush’s claim, and that, under these circumstances, while 
I would like very much to accommodate and help him to get his 
help, vet I could not advise Allen, West & Bush to mix their claim 
up with his in any way, and that he must release them from the 
agreement. ‘The paper sued on or a copy of it had been shown me 
by Allen, West & Bush in New Orleans. W.P. Ware and myself 
argued this question some time in his house, he insisting that Judge 
W. P. Harris, of Jackson, was his att’y, and Judge Harris said they— 
Allen, West & Bush—could include his claim in theirs and collect 
it without any trouble, and that Judge Harris was employed by 

him to help try it. I finally told him that I had great con- 
263 fidence in the judgment and legal ability of Harris, and that 

his opinion would have very great weight with me, but that 
I did not think it could be done. He then said he would leave the 
matter to Judge Harris, and if he did not say it would be safe he 
would release Allen, West & Bush from the agreement; and it was 
finally agreed that I should go to Jackson and consult Judge Harris 
about it, and that we would take whatever course he advised, and 
that if he advised against it he, W. P., would release Allen, West & 
Bush from their agreement. When this was determined on Mr. 
Goldthwaite went with me to the depot, and I went on an accom- 
modation freight train, as [ now remember, to Jackson. This train 
passed Hazlehurst some time between midnight and day. I was in 
Jackson on the 10th of November, and had a long conference with 

Judge W. P. Harris ahout the matter, and he concurred ex- 
264 actly in what I had told Mr. W. P. Ware, and said that, while 

he would like very much to see W. P. Ware get the ten thou- 
sand dollars, yet he could not advise Allen, West & Bush to mix 
their account with that claim; that he thought they would most 
probably lose it all; and several plans were suggested or spoken of 
by Judge Harris and myself in trying to devise some plans by 
which W. P. Ware could get the money, but finally Judge Harris 
remarked that he could not see how it could be done; that 
connected as W. P. Ware & T. P. Ware —, taken in connection 
with the history of their business operations at Hazlehurst, would 
most probably defeat any conveyance or arrangement made to 
secure a debt due from that business to W. P. Ware, although he 
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said W. P. Ware insisted to him that the debt was due him, but 
that he was not fertile in his resources for concocting schemes to baffle 
or defeat creditors, and could devise no plan for W. P. Ware 
265 to pursue unless he could sell goods and get the money in 
hand in the ordinary course of business. I then suggested 
to him that I must do something to save my claim, and he said yes; 
he thought Allen, West & Bush had better attach for what was 
really due them. I then made arrangements to make my bond for 
an attachment, and returned to Hazlehurst and found that several 
drummers and lawyers with claims on T. P. Ware threatening at- 
tachiments and all very uneasy, so much so that I found it almost 
impossible to have a private interview with W. P. Ware as all of 
them seemed to suspect me, and knowing I had a large claim they 
ull seemed to be afraid I would get in ahead of them in some way. 
We had several meetings of creditors that day, and finally it was 
agreed that all the creditors who were present or represented and 
W.P. Ware would go to New Orleans and see if we could 
266 not pursuade Allen, West & Bush to furnish money to pay 
034 cents on the dollar on the debts then due and let the cred- 
itors extend the balance until spring. I did not have much idea 
Allen, West & Bush would do it, but I was anxious to get that 
crowd away from Hazlehurst, and I advised all to go; it was under- 
stood that we would go and all preparations made. Mr. W. P. Ware 
called me into the store that night—for we were to go at night—and 
told me he was not going. I insisted that he should go and that it 
was the only chance to get rid of the'crowd of creditors present. 
He said, “No; they just want to get me away to attach me. The 
operator told me of various telegrams that had been sent giving 
instructions about attachments, bonds, &ec., and they are now just 
trying to get me away to attach me.’ 
I told him what Judge Harris said or that he agreed with 
267 me about the impropriety of Allen, West & Bush attempting 
to collect the amount claimed to be due him. We then went 
to attend another meeting of the creditors. W. P. Ware said he 
still thought I might save his debt, but said something about Mr J. 
H. Allen having told him that if it was decided we “could not do 
that that he, Allen, would rather give him some part of what he 
recovered on the debt of Allen, West & Bush if W. P. would help 
save it. At the meeting of creditors that night Mr. Ware informed 
them that he could not go to New Orleans that night, because he 
did not have his statements ready to make an exhibit to Allen, West 
& Bush to get the money from them to make the cash payment. 
I, with otiers present, insisted that we should all go that night, but 
W. P. Ware said he would go the next night, but not before. This 
meeting was kept up for some time, and it was finally agreed 
268 that all hands would go to New Orleans. The next night and 
just before time for the train to pass going north I feigned 
sickness and said I would go to my room, and bade them good night, 
took the train for Jackson, and gut back before day with my attach- 
ments and the U.S. marshall, and had it levied on the stock in the 
store at Hazlehurst. Mr. W. P. Ware and T. P. Ware were about 
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the store door when the levy was made; this was the Ist time I ever 
saw T. P. Ware that I know of. After the levy was made W. P. 
Ware asked me if I attached for his debt, too. I told him I did not, 
and my recollection is that he said if he had known that he would 
have had an assignment made the night before, and that he came 
near doing it any way, but he then spoke again of Mr. J. H. Allen 

having said if he did not try to collect his claim that he would 
269 rather pay him something to secure his services in helping 

collect what was really due Allen, West & Bush. In all my 
talk with W. P. Ware about that stock of goods levied on he spoke 
of it as if he was the owner or as if he had full control, and would 
speak of the creditors attaching him, &c., but he would sometimes 
say what he would do about it and sometimes say what he would 
make Thom. do. I was somewhat excited then about my attach- 
ment and my contest with the other creditors, and I forgot about 
W. P. Ware’s paper on which he now sues, and I was with Mr. Ware 
frequently. He employed me to help try a claimant’s issue for his 
bro., G. L. Ware, and we were together and talked together fre- 
quently about all this business, but I never heard anything about 
his making any claim that Allen, West & Bush owed him anything 

on this paper until more than a year after this attachment 
270 wassued out. About the 4th day of December, 1882, I was at 

Hazlehurst and settled a matter of business with G. L. Ware; 
T. P. & W. P. had something to do with the settlement; it was the 
settlement of an amount due Allen, West & Bush by G. L. Ware for 
some of the T. P. Ware goods bought by them and sold to G. L. 
Ware. When this was settled W. P. Ware was drinking, and took 
— around to the saloon and said he thought Allen, West & Bush 
ought to give him something, as he had been instrumental in their 
getting most of their money, and they ought to pay him something, 
and he said something about Mr. Allen having promised him some- 
thing if he would doit. I told him that he and me had left the mat- 
ter about that written agreement to Judge Harris, and Judge Harris 
had decided that we could not afford to undertake the collection of his 

claim. He said yes, but Allen had said if we could not collect 
271 ~=that that he, Allen, would be willing to pay him something 

to help him collect Allen, West & Bush’s claim. He was in 
liquor and [ did not want to talk with him about it,and I told him 
Allen would do what was right about it, and that I would see to it, 
and we parted ; this was about the 4th of Dee., 1S82.. When Mr. A. 
Goldthwaite was about leaving Hazlehurst for New Orleans he 
handed me the statement of T. P. Ware’s account and several en- 
velopes, inclosing papers; the most of them were letters to friends 
of Allen, West & Bush up the road, asking them to sign bonds for 
them if necessary. I did not have any use for them, and put them 
in my valice with other papers, and do not know that I ever looked 
at them. I thought the notes of T. P. Ware had been returned to 

W. P. Ware, until after this suit was brought; then I got to 
272 inquiring into that. Messrs. Allen, West & Bush said they 

gave the notes to Mr. Goldthwaite and he gave them to me, 
and on looking among the papers given me by Mr. Goldthwaite at 
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Hazlehurst before the attachment was sued out I found these notes 
in one of the envelopes. I did not know | had them, and would 
have returned them to W. P. Ware while at Hazlehurst, when the 
attachment was sued out, if I had known I had them, and it was in 
this way that they were not returnrd. They were just in the con- 
dition they were when filed with the answer when I found them, 
with the endorsement of W. P. Ware on them. I do not say posi- 
tively that I had never seen these notes before, or that my attention 
had not been called to the fact that I had them, but I have no ree- 
ollection of it now if it was so called. I know Mr. W. P. Ware 
ialked to me about it after the attachments—about his loosing 
273 the money Thom. owed him. He did not seem to regard the 
notes as worth anything, and spoke of them as being lost, 
but said, as I now remember, that he had some money ; that he was 
not as flat as some of them supposed, or words to that effect. He 
and me discussed, when I returned to Hazlehurst from Jackson the 
first time, the fact that he was selling a large amount of goods for 
cash every day and not paying out the proceeds, and we talked 
of trying to keep off the attachments until he could collect his 
debt in that way. This is about what I remember of the transac- 
tion now, except that when I was in New Orleans with W. P. Ware. 
After I had bought the T. P. Ware stock for Allen, West & Bush, at 
the time we made the contract with W. P. Ware, as shown by Ex- 
hibit K to J. H. Allen’s deposition, there was some talk of a 
274 sale of the goods at some future time to W. P. Ware or on 
what condition he could have them after paying Allen, West 
& Bush so much money, and he spoke of selling off and getting part 
of the money and then getting money from his father, but never in- 
timated that Allen, West & Bush owed him anything. 


Complainant objects to the foregoing statement of John M. Allen 
as irrelevant to the issue and as in great part hearsay, — propound- 
the following cross-interrogatories: 


X Int. 1. Did you not arrive in Hazlehurst from New Orleans on 
the night train on November 9th, 1881, and were you not, about 
midnight on that night, at the residence of W. P. Ware with Mr. 
Goldthwaite; if yea, why did you go to his house? At what point 

did you first see him and Goldthwaite that night and what 
275 hour, and was the meeting by accident or appointment? 

X Int. 2. Was not your object in going to Hazlehurst that 
night to attach, and was.it not the understanding that W. P. Ware 
was to procure for you the sureties or good atiachment bond, and 
was not the result of the conference at Ware’s house on this subject 
that there was no instant danger of attachment by other creditors 
for a day or two? 

X Int. 38. At that conference at Ware’s house did you not say you 
would come to Jackson and consult Judge Harris and determine 
whether it would be safe to carry out the sale, and if not you would 
attach according to the agreement between W. P. Ware and Allen, 
West & Bush, and did you not come to Jackson the next day or the 
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next night and see Judge Harris on the subject? Give accurately 
your talk with Judge Harris. 
276 X Int. 4. Before you left for Jackson, after the conference 
at Ware’s house, did not W. P. Ware tell you that if you and 
Judge Harris thought the bill-of-sale plan better than attachment 
he was willing to fix it that way & was willing to leave it all to 
Judge Harris as to the mode of proceeding, and “did vou not answer 
that you thought the bill of sale the best and you could include the 
two $5,000 notes in it? Did you not also saya half a loaf was better 
than no bread, and that Allen, West & Bush had better be satisfied 
with $8,000, giving Ware the other $10,000, and that if you deter- 
mined to attach it could be arranged in the same way? 

X Int. 5. Say when, where, and in whose presence W. P. Ware 

ever intimated any willingness to abandon his claim to the $10,000, 
and say how he came to intimate it, and give his words, and 
277 say what led up to it and what was the consideration to him 
for such an abandonment. 

X Int. 6. Did you not say that if you attached and T. P. Ware 
would agree to sale in bulk Allen, West & Bush could buy the goods 
ata figuer which would save them and W. P. Ware’s $10,000 also, 
and that if you attached you would not attach for the full amount 
of both Allen, West & Bush’s claim and the $10,000, as that would 
look like a fraud? 

X Int. 7. Is it not a fact that T. P. Ware did not defend your at- 
tachment, and that he did consent to a sale in bulk, and that Allen, 
West & Bush did buy at the sale in bulk ? 

X Int. 8th. In order to get time fcr you to come to Jackson to 

consult Judge Harris, did you not get W. P. Ware to propose 
278 a sham offer of compromise to the other creditors of T. P. 

Ware, to be based on acceptance of Allen, West & Bush, and 
did you not tell representatives of other creditors that this could be 
done, and that T. P. Ware’s book-keeper would set about making 
out a list of claims, &c., for assignment to Allen, West & Bush as 
consideration for such acceptances, and was not a meeting with H. 
©. Conn and att’ys of other creditors to meet at Conn’s office and 
select some one or more to go to New Orleans with W. P. Ware to 
arrange this, and did you not ask W. P. Ware to make a simulated 
objection to this arrangement so as to delay matters until the north- 
bound train came by, and did he not accordingly do so, and just be- 
fore that train came did you not, in the meeting of the creditors, 
pretend sickness and say you would go to bed, but, in fact, go to 

Jackson and attach? 
279 X Int. 9. Before leaving Hazlehurst the night you sued out 


the attachment, did you not arrange with W. P. Ware that if 


the other creditors showed any disposition to attach that night he 
should prevent the sheriff from getting inside the store until you 
returned with your writ and the marshall, but to try & let the mar- 
shall in first and then to appear to be very angry with you so that 
the others would not suspect the collusion, and ‘accordingly were not 
you and the marshall let in first before the sheriff and angry words 
— between you and W. P. Ware, and finally friends , made over a 


ll 
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drink, and did you not arrange that T. P. Ware was to be under the 

town bridge, below the depot, with the store key when the train 

should come with you and the marshal/ and come out with the key 
for the marshal/ as you and he passed by towards the store 

280 so you could get tie first levy over the sheriff, and did not 
this accordingly occur? 

X Int. 10. W hile you were in Hazlehurst on 10th or 11th No- 
vember, 1881, and at night, in the store-house occupied by T. P. 
Ware and in the presence of G. L. Ware, did not W. P. Ware tell 
you that if you were not going to attach, but let the other creditors 
get ahead of you, to give him up his 10,000 notes and he would pro- 
tect himself; and did you not answer that you were going to attach, 
but if you did not, and if Allen, West & Bush got nothing, they 
would still have to pay him the $10,000? 

X Int. 11. The next morning after oe atti achment did you not 
ask W. P. & T. P. Ware to go to W. P. Ware’s house and remain 

there until you came, & say vee would talk among the cred- 
281 _—itors that you were sorry you had to attach; that T. P. Ware 

had been a large shipper of cotton, and you had a kind feel- 
ing for him and believed you would go and see him and say you 
were only acting as attorney, and sympathize with him, and did 
you not say you would do this to deceive the creditors, so as to get 
consent to a sale of the goods? 

X Int. 12. The day after the attachment was levied did you not 
go to W. P. Ware’s house and ask him questions as to the value of 
his stock, &c.,and say that if he could have the best notes due T. P. 
Ware transferred to Allen, West & Bush it would be well, as they 
were apt to loose, having the $10,000 to pay to W. P. Ware, besides 
their own debt; and were not, in fact, several notes so transferred 
after the ledger footing up about $1,600; and did you not direct 

that these transfers be not noted on the books, but that they 
282 be subject to a final settlement between Allen, West & Bush 
& W. P. Ware? 

Int. 13. Did you not agree with W. P. Ware that your principals 
would try to compromise his debts & pay the compromise out af tne 
$10,000 they owed him? 

X Int. 14. Did you not propose to W. P. Ware that if his father 
would buy the attached stock for $18,600 Allen, West & Bush 
would receive $8,000 in full for it, liquidating that $10,000 debt to 


W. P. Ware with the remainder ‘ 
CALHOON & GREEN, P. Q. 


_ Ans. to cross-int. Ist. I arrived at Hazlehurst from New Orleans 
on the night of Nov. 9th, 1881, at about 11 or 12 o'clock. I. was 
about midnight that night at the residence of W. P. Ware, with Mr. 
Goldthwaite. I was met at the depot by Mr. Goldthwaite, and he 

went with me uptown near the store of T. P. Ware, where we 
283 _— were joined, as | now remember,by W. P. Ware. I had made 

no appointment myself to meet them, but had gone there to 
see them,and I suppose they were looking for me. I went to W. P. 
Ware’s house to talk with him about the business of Allen, West & 
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Bush with W. P. & T. P. Ware. The meeting was not, I think, by 
accident nor was it by appointment, so far as I know. They were 
looking for me up and I supposed Mr. Goldthwaite was to meet me 
at the train and to take me where Mr. Ware was. I reckon that 
was understood between them. 

Ans. — X int. 2. My object in going to Hazlehurst that night was 
to confer with W. P. Ware about the debt of Allen, West & Bush 
against T. P. Ware and try to secure it in some ws ay—I had not then 

determined how—and also to inform W. P. Ware that Allen, 
284 West & Bush could not undertake the collection of his claim 

against T. P. Ware. I thought it was probable I would at- 
tach, but had not determined what I would do. [expected to survey 
the field when I got up there and be governed by circumstances. It 
was not my understanding that W. P. Ware was to procure sureties 
on the bond for me to attach. The result of the conference at Mr. 
Ware’s house between W. P. Ware, Mr. Goldthwaite, and myself was 
that it was not probable anybody would attach for a day or two, 
until I could go to Jackson and confer with Judge W. P. Harris and 
return. 

Ans. to X int. 3rd. At the conference at Mr. W. P. Ware’s house 
I did not say I would come to Jackson and consult Judge Harris 
and determine whether or not it would be safe to carry out the sale; 

and, if not, that [ would attach according to the agreement be- 
284 tween Allen, West & Bush & W. P. Ware. I did say, how- 

ever, at that conference that I would come to Jackson and 
confer with Judge Harris as to whether or not Allen, West & Bush 
could with safety undertake to collect W. P. Ware’s claim with theirs, 
and that if Judge Harris gave it as his opinion they could do it 
without endangering their claim that I would undertake to do it 
in such manner as Judge Harris thought best, although my judg- 
ment was against it. [came to Jackson on an accommodation freight 
train that same night, the 9th of November, arriving hear-soon on the 
morning of the 10th of Nov.,and I did see Judge Harris on the subject 
and had a good long talk withhim. Ido not know that I can give ac- 
curatelyall that was said between us on the subject, but I can give the 
substance of what was said. I told Judge Harris about the indebted- 

ness of T. P. Ware to Allen, West & Bush, and that T. P. Ware 
286 was about to fail,and W P. Ware's anxiety to have Allen, 

‘West & Bush include an indebtedress of $10,000 claimed to 
be due him by T. P. Ware to him in their claim against T. P., then 
for T. P. to sell out to Allen, West & Bush or assign and prefer them 
or have them attach him for the full amount of their claim, and W. 
P. Ware’s included, and in this way save what T. P. Ware owed 
Allen, West & Bush and W. P. Ware, both, and I informed him that 
Allen, West & Bush had agreed with W.P. Ware to try to save his 
claim in this way if I thought they could safely do —, and that I had 
informed both them and W. P. Ware that I did not think they 
could safely do so, but that W. P. Ware had insisted that they could 
do it, and we had agreed that I should come to see him, Judge Har- 
ris, and be governed by his judgment in the matter, and that if he 
said they would be safe in attempting to do it we would try 
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287 iton whatever plan he suggested. Judge Harris said that 
Ware had talked with him some about it, but that in view of 
all the facts, the connection between ‘I. P. Ware and W. P. Ware in 
business, and their relationship by blood, and the large amount due 
by T. P. Ware to Allen, West & Bush, that it was then evident T. 
P. must fail very soon. If Allen, West & Bush came up as his 
creditors for 27 or 28 thousand dollars other creditors who lost 
money by T. P. Ware would have this large claim. closely scruti- 
nized, and would, in all probability, resist its payment or collection, 
and whenever it was shown that $10,000 of it was for money paid 
out by Allen, West & Bush for a claim of W. P. Ware against T. P. 
just on the eve of T. P.’s failure it would make rather an ugly case, 
and would, he thought, most probably defeat the whole of 
288 Allen, West & Bush’s claim, and that while he would like 
very much to see W. P. Ware get the money that he said was 
due him, yet he could not advise Allen, West & Bush to attempt to 
collect it for him or include it with theirclaim. We talked at con- 
siderable length about the matter, and I suggested various ways by 
which W. P. might get some money out of the business by a sale of 
goods to some one else, and that they were selling largely every day 
and paying nothing, and W. P. could appropriate it in that way, 
&e. After suggesting several things of this sort, Judge Harris re- 
marked that he could not say what was best to be done about that ; 
that he was never fertile in his resources for concocting schemes for 
defeating or defrauding creditors. I then told him that I must se- 
cure my debt—meaning the debt of Allen, West & Bush—anyway, 
and that I thought I would attach for it. He said yes, if he 
289 were me he would attach for them, but he would not try to 
collect the $10,000 for W. P. Ware with it; that it would en- 
danger the whole amount. ‘That is about the substance of that con- 
versation as I remember it. 

Ans. — X int. 4. In answer to interrogatory, I say I did not say 
any such thing; nor did W. P. Ware say any such thing, except he 
did say he was willing to make a sale or an assignment or to do any- 
thing else Judge Harris and he might agree on if we agreed we 
could save his claim, but I said nothing about taking $8,000.00 and 
giving him ten, or half loaf being better than no loaf. There was 
no such talk. I did not tell him that I thought a bill of sale best, 
for | never favored that, nor did I ever say to him that his debt 

could be included. I always advised against that, and only 
290 agreed to consent to it in the event Judge Harris said he was 

sure it could be done without risk, and that was Ware’s propo- 
sition, to leave it to Judge Harris. 

Ans. to X int. 5. W. P. Ware made the proposition to abandon 
his claim against Allen, West & Bush at his house, in his parlor, in 
the presence of Mr. Alfred Goldthwaite, on the night of the 9th of 
November, 1881. It came up in this way: I informed him that 
Mr. Allen had told me that the arrangement between them when 
the paper sued on in this case was given was to be dependent on my 
approval of their plan, and I told him that they could not collect 
his debt, and that the arrangement did not meet my approval, and 

12—369 
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that if it was undertaken they would loose their whole debt. He 

argued with me that they would be safe to undertake the col- 
291 lection of his claim, and said Judge Harris said there was no 

trouble about it, and after discussing the matter for some time 
he agreed to leave the matter that was at first to be left to me to 
Judge W. P. Harris, who he said he had employed to help save his 
debt, and that if Judge Harris said it was not safe or if Judge Har- 
ris did not say it was safe he would release them from their promise 
to do it, and to that I finally agreed and came to Jackson at his re- 
quest to see Judge Harris. I do not know of any consideration to 
him for such abandonment, except the partial fulfillment of a prom- 
ise he had made Allen, West & Bush when the paper was executed. 

Ans. to X int. 6. I have no recollection of a sale in bulk ever 
having been mentioned before the attachment. I never said at any 

time that “if W. P. Ware would agree to a sale in bulk that 
292 ~=Allen, West & Bush could buy the goods at figures that would 

save their debt and W. P. Ware’s $10,000 also.” I did say 
that to attach for Allen, West & Bush’s claim and the $10,000 besides 
would Jook like a fraud. 

Ans. to X int. 7th. It is a fact that T. P. Ware did not defend my 
attachment suit. W.P. Ware, for T. P. Ware, as I now remember, 
and all the other attaching creditors, or at least all who had attach- 
ments on the Hazlehurst stock, did agree that Allen, West & Bush 
should take the Hazlehurst stock for $15,000.00, the money to stand 
in place of the goods. We thought that full value for them. I 
offered to give anybody 1,000 dollars who would take them off our 
hands. The goods were not sold, but on this agreement of parties 
they were turned over to me for Allen, West & Bush, and I settled 

with the parties having attacliments older than mine. 

293 Ans. to X int. 8. I did not do any of the things .inquired 

about in this interrogatory, except that on the night of Nov. 
11th, when a meeting of creditors and their representatives who 
were present was being held in H. C. Conn’s office, I did feign sick- 
ness Just before the train came along going north, and asked them 
tu excuse me and said I would goto my room, as I saw they were not 
going to accomplish anything that night. I went to my room and 
then to the train and to Jackson that night. This was the day 
after I had been to Jackson to consult Judge Harris. I went to 
Jackson on the night of the 11th and sued out the attachment, got 
the U.S. marshall and got back before or about day and had the at- 
tachment levied. 

Ans. to X int. 9th. There was no such arrangement or agree- 

ment between W. P. Ware & myself as that inquired 
294 about in this interrogatory. I had no sort of arrangements 

with W. P. Ware about where he was to be or how the levy 
was to be made or the door opened, or anything of the sort. When 
I got to the store I told the marshall to break the door down, and he 
or me—one—called for a key, and T. P. Ware was present and gave 
the key to the marshall is my recollection about that. After the levy 
was made W. P. Ware said to me in the presence of a crowd that I 
had played hell, and that he had a damned good notion to defend 
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the store with a shot-gun, or something of that sort, and I made 
some short reply to him about being responsible for what I had 
done and not fearing his shot-gun, or something of that sort, but we 
never made friends over a drink about that. I thought Ware was 
feigning his anger and I knew I was not mad at all 
295 Ans. to X Int. 10. No such conversation ever occur-ed 
between W. P. Ware and myself at any time or place or in 
the presence of anybody. I never had a conversation with W. P. 
Ware in the presence of G. L. Ware before the attachment was sued 
out that I have any sort of recollection of. I do not think I knew 
who G. L. Ware was at that time. 

Ans. to X Int. 11th. I do not remember to have said anything to 
W. P. & T. P. Ware about going to W. P. Ware’s house and staying 
there until I came; I may have done so, but do not remember it if 
I did. I have no recollection of talking about sympathizing with 
them, but I did talk to the other creditors as if I did not know 
whether the attachments would be sustained or not. I did not dis- 

close my hand to the others, but I did not say anything about 
296 doing this to deceive creditors to get consent to sale of goods. 
I know this. 

Ans. to X Int. 12. The day the attachment was levied I went to 
W. P. Ware’s house to ascertain from him where the books of T. P. 
Ware were, because I wanted to have parties garnisheed whose 
names were on the books, because I did not think the stock we had 
levied on would pay our debt. I did not say we were likely to loose, 
having the $10,000.00 to pay W. P. Ware. I never thought of such 
athing. My recollection is that Mr. Ware assured me that the books 
would not be gotton by the other creditors, and that he did not tell 
me where they were, but did turn over to me a lot of notes, the 
amount of which I do not remember, but I sent them to Allen, West 
& Bush, at New Orleans, and instructed them to notify the parties 

that owed them that they held them. I gave no directions 
297 about not having them entered on the books. 
Ans. to X. Int. 13th. Never made any such agreement with 
W. P. Ware in my life, nor was any such thing ever mentioned be- 
tween W. P. Ware and myself. W. P. Ware never intimated te me 
in all the conversations that we had about this business, after the 
attachment, that Allen, West & Bush owed him anything until more 
than a year after that, when I had settled the matter between G. L. 
Ware and Allen, West & Bush, as referred to in my original exam- 
ination; then, for the first time, W. P. Ware told me that he thought 
Allen, West & Bush ought to do something for him, as he had been 
instrumental in aiding them to get their money, and that Mr. Allen 
had promised him something in the event he did that, but he did 
not make any claim to ten thousand dollars then, but said he 
thought he ought to have something. : 
298 Ans. to X. Int. 14. I never made any such proposition to 
W. P. Ware, nor was such a thing ever mentioned or hinted 
at between us. My recollection of the proposition made to W. P. 
Ware was that if he would go into the store after Allen, West & 
Bush bought the stock and work for them in disposing of the stock 


Stee epee eee ee senna en 


92 W. P. WARE VS. J. H. ALLEN ET AL., &C. 


they would either pay him $125.00 per month for his services or 
permit him to take what remained of the stock after paying off the 
debt due Allen, West & Bush by T. P. Ware and the debt due Hill, 
Fletcher & Co., which was a prior encumbrance on the goods that 
Allen, West & Bush had to pay, and the cost, and it was to be op- 
tional with W. P. Ware which he would do; but in all the conver- 
sations with W. P. Ware on that subject he never intimated that he 
had any claim against Allen, West & Bush, nor did I ever recog- 
nize him as having any. He owed me $200.00 atty’s 
299 fee in case of G. L. Ware, in which he employed me, and I 
compromised it for $100.00, and he got G. L. Ware to settle 
it in my settlement with him for Allen, West & Bush; but he had 
not, up to that time, spoke of having any claim against Allen, West 
& Bush. : | 
JOHN M. ALLEN. 


Tue Strate or Mississippi, Lee County. 


This day personally appeared before the undersigned, clerk of the 
circuit court of said county and State, John M. Allen, who, being by 
me duly sworn, says thatthe foregoing testimony, commencing on 
page lst and running to page 38, with the exceptions of the cross- 
interrogatories, is true to the best of his knowledge & belief. 

Sworn to & subscribed before me this Aug. 20th, 1884. 

i R. D. PORTER, 
Clerk Clerk Circuit Court Lee Co., Miss. 
300 And on said 3rd day of September, A. D. 1884, the com- 
plainant filed their exceptions to the deposition of John M. 
Allen, which is in the words and figures following, to wit: 


301 Exceptions to Deposition of John M. Allen. 


Circuit Court of the United States for the Southern District of Missis- 
sippi. In Equity. ! 


W. P. WARE 
vs. 


O72 
ALLEN, West & BusH { 


—_ 


And now comes the complainant, by solicitors, and excepts to the 
deposition of John M. Allen, taken on behalf of defendants, and 
prays that the same be referred to a master and suppressed in whole 
or in particulars specified as follows : 

1. So much of it as details what Allen, West & Bush told witness 
in New Orleans as hearsay & incompetent. 

2. Witness’ advice to Allen, West & Bush as immaterial, incompe- 
tent, & hearsay. 

3. So much of it as expresses that there was any oral understand- 
ing or agreement other than or different from the written contract— 
Exhibit A to bill. 
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4. The conversation about Judge Harris and with Judge Har- 
ris. 
302 All the foregoing is excepted to because irrelevant, incom- 
petent, and illegal, and the whole deposition is excepted to for 
the same reason. 
Wherefore complainant prays reference. 
CALHOON & GREEN, P. Q. 


And on said 3rd day of September, A. D. 1884, the complainants 
in said cause filed their motion to suppress the deposition of Jno. M. 
Allen in the words and figures following, to wit: 


303 Motion to Sustain Exceptions to John M. Allen's Deposition. 


In the Circuit Court of the United States for the Southern District 
of Mississippi. 


W. P. WaRE ) 
P os) 
Us. POle. 
Aten, West & Busu. } 


Complainant, by solicitors, moves the court to sustain his excep- 
tions to John M. Allen’s deposition. 


CALHOON & GREEN, P. Q. 
JOHN M. ALLEN, Contra. 


Endorsed : Filed Sept. 3, 1884. J. M. Mckee, cl’k. 


And afterwards, to wit, on the 19th day of October, 1884, the dep- 
osition of W.P. Ware, a witness for complainant in said cause, was 
filed in said cause, and is in the words and figures following, to 
wit: 


304 Circuit Court United States, Southern District Miss., Equity 
Side. 


W.P. WARE ) 
t's. 
ALLEN, WEsT & en. | 


Came the parties, by attorneys, & waived all precedent for- 
malities, and waived all question as to deposition being taken out 
of time, and agreed that depositions for the complainant should be 
now taken before L. F. Childs without any dedimus potestatum, and 
that the said Childs should administer the oath to witness in his 
capacity as deputy chancery clerk in Hinds county, State of Missis- 
sippi, and that the depositions so taken, should be certified by him 
& handed to the clerk of the circuit court of the United States of 
the southern district of Miss. to be filed in said cause, & and the 
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same to be read in evidence, subject to objections for competency 


and relevancy only. 
JOHN M. ALLEN, 
Alt’y for Def't. 
CALHOON & GREEN, P. @. 


305 In pursuance to the annexed and foregoing agreement, per- 
sonally came before me the following witness, to wit: 


W. P. Wark, being duly sworn, deposes as follows, to wit: 


Int. Ist. Are you the complainant in this cause? 

Ans. lam. 

Int. 2nd. Give a detailed statement, a history, of the subject- 
matter of this suit, as accurately as you can recollect. 

Ans. I think it was in fall of 1880 I went to Mr. J. H. Allen, of 
firm of Allen, West & Bush, for T. P. Ware to borrow $7,500. Allen 
asked me what T. P. Ware wanted with that amount of money in 

September ; that if there was any debts pressing. I told him 
306 confidentially that T. P. Ware owed me some several thousand 

dollars ; don’t remember the amount, and that he wanted to 
pay me $5,000 of the $7,500; he refused to advance that amount of 
money, but advanced $3,000, with the understanding with me that 
if T. P. Ware should get into trouble any time in the future that I 
would not take the advantage of him in collecting my claim against 
T. P. Ware. . 

During the next season T. P. Ware’s losses on cotton was very 
heavy, and in the spring of 1881 I received a letter from Allen, 
West & Bush asking me to come to New Orleans. Mr. Allen showed 
mea gross statement of T. P. Ware’s account, showing that T. P. 
Ware was indebted to him of about $15,000. At that time T. P. 
Ware’s books showed that he was indebted to Allen, West & Bush 
considerably less—say about $8,000. He insisted that I should 

have an itemized statement made out from T. P. Ware’s books 
307 and compare with his books. We found a discrepancy of 

some considerable amount, and Mr. Allen, of the firm of 
Allen, West & Bush, insisted on a written agreement with T. P. 
Ware that in the event that he got into trouble during the next 
fall or winter that the stock of goods, books, notes, and accounts 
should be turned over to Judge Mays to dispose of for the account 
of Allen, West & Bush, with whatever balance T. P. W are owed me 
to be included. 

This arrangement was made with Judge Mays, and he held poe 
Ware’s obligation until after T. P. Ware was closed by atti weit 
but some few days before Allen, West & Bush gave me their note « 
obligation for the amount sued upon I received a letter from Mr. 
Allen, of the firm of Allen, West & Bush, asking me to come to New 

Orleaus and fix up that matter. I suppose that he wanted to 
308 make this transfer above spoken of, but before going I went 
to Jackson to see my attorney, and he advised me that I might 
sell theis claim to Allen, West & Bush straight out, and that they 
could use it against T. P. Ware & either by sale or assignment or 
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attachment. He also wrote to Mr. Allen to that effect. I delivered 
Mr. Allen Judge Harris’ letter; that he was perfectly willing to in- 
clude this claim in buying out T. P. Ware’s business, but refused 
to pay me anything until after this case was decided. He seemed 
to think that there might be some trouble in collecting this amount. 
I then told Mr. Allen unless he paid me $10,000. for the two notes 
| held against T. P. Ware that I would return & have T. P. Ware 
to make a general assignment. He insisted that his claim & my 
claim should be paid first, as it was for money and not for goods, 

and finally said that he would give me a draft on their Mo- 
309 bile house for $10,000, and for me to leave the draft with 

him, let him send it to Mobile & collect the $10,000, to be 
held by him until after he got through with the assignment or sale 
or attachment with T. P. Ware. 

He instructed Mr. Reynolds, his book-keeper, to draw up a receipt 
for the $10,000 as though it had been paid tome. Mr. Reynolds 
‘did so, and I refused to sign the receipt. He-said then that we 
would have to each of us take care of our claims. I left him with 
that understanding, & he followed me, overtaking me near Ben. Ger- 
son’s office. He asked me if I intended to make Gerson any propo- 
sition. I told him that I had not decided what steps I would take. 
He insisted then & there that I should go back to his office; that we 

had always been friendly & he knew that we could come to 
310 some agreement by which we could both get our money. I 

went back with him. He made me several propositions, 
which I refused to accept. He asked me then to state some way of 
settling this matter & if he could not accept it the matter would be 
ended. 3 

[ told him i had but one proposition to make; that was, if he 
would give me his firm’s note, payable 90 days after date, provided 
he was not defeated in the suit against T. P. Ware, that I wouid 
transfer the two notes I held against T. P. Ware to them, & would 
also assist him in making bond to attach T.P.Ware. He instructed 
his book-keeper to draw up this note & stated that was all that he 
wanted. I returned home the same evening with his note, & a few 
days after — probably the next day or next night—a Mr. Goldth waite 

came to Hazlehurst, stated that he was a lawyer sent by Mr. 
311 Allen to sue out the attachment that was spoken of if the 

business was in any immediate danger, but if it was not he 
would wait for Mr. J. M. Allen. I think on the next night, or 
probably the night after, Mr. Goldthwaite went to my house and 
stated that Mr. J. M. Allen would be up that night, & that they 
wanted to have a talk with me at some private place, and suggested 
my house. I think about 12 o’clock Mr. J. M. Allen arrived at 
Hazlehurst, & then Mr. Goldthwaite & myself went to my house. 
Mr. Allen stated that he knew but very little about the business; 
he wanted me to tell him all about it, which I did. He then said 
if the business was in no immediate danger that he would go to 
Jackson and return the next day, I believe, and he left the same 

night; said that he wanted to see Judge Harris. After he 
312 returned he found a great many of T. P. Ware’s creditors 
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there talking about attaching the business. He & I had a talk 
about delaying this matter some way, and it was suggested by 
either him or myself that there should be some proposition made to 
these creditors by which he could get back to Jackson and sue out 
his attachment. 

I made a proposition to have all the notes and accounts belong- 
ing to T. P. Ware drawn off & sent to Allen, West & Bush, to be - 
used as a collateral to borrow money to pay off these creditors at 334 
cents on the dollar, I believe. 

This proposition was accepted by the creditors, and the two book- 
keepers went to work on the accounts, finishing up just about night. 
Mr. J. M. Allen went home with Mr. Miller that evening and re- 
mained there until late. When he returned he got out with 

Mr. Miller, went into the store of T. P. Ware, & asked me 
313 about the accounts & about a meeting which we were to 

have to select some of the creditors or all to go to New Or- 
leans to consum-ate this matter with Allen, West & Bush, & that 
he would not go; that he would come to Jackson, get out his attach- 
ment, and come back on first train. 

I told him I did not like the way things were going on that night, 
and if they were rot guing to carry out their agreement with me to 
give me up my notes and I would take care of myself. 

Mr. Jno. Allen remarked that the firm of Allen, West & Bush 
was never known to go back on any agrement, or something to that 
effect. We then went to Mr. Coon’s office & talked about going to 
New Orleans, and some of the creditors refused to go. 

Mr. J. M. Allen excused himself; said that he was unwell 
314 & would go to his room, but he and I had had a previous 
understanding that he was to go to Jackson and get out his 
attachment. When he returned with the marshal I met him at the 
depot, I walked with him to the store & he asked me where T. P. 
Ware was & if any writ or any attachments had been run on the 
stock. When we got to the door we found a deputy marshal and 
the sheriff waiting to get in the store torun their attachment. Mr. 
Allen asked me for the key. I gave it either to him or to the mar- 
shall. He failed to unlock it; they called-on metounlock the door, 
which I did, opening the door to the right. I held to the left of the 
door to prevent the sheriff from getting in first. I am not sure 
whether it was before the attach- or about the time of it Mr. J. M. 
Allen said to me to show that I was in bad humor with 
315 him for levying this attachment that the other creditors 
might not suspect something. 

After we went out of the house there was some words which we 
both understood. Some time the next morning Mr. Allen told me 
that he wanted to see me some time that day at my house. 

I think it was in the afternoon he went there, asked me a great 
many questions about the value of the stock that he had levied on, 
and if the stock would bring $20,000, sold at sheriff’s sale. I told 
him I did not think it would; that $15,000 was probably as much 
as he would get for it. 
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He asked me where the notes and books could be found. I 
told him the books were in the store, & that $1,600, or about 
that—notes I held in the house that had been transferred to 

me before I went to New Orleans. He asked me to get. 
316 ~=those notes, which I did, and he led me to believe or 

said to me that these notes belong- to Allen, West & Bush. 
I gave him up the notes and soon after I received a letter from Al- 
len, W. & Bush acknowledging the receipt of the notes. I also re- 
ceived a letter from Allen, West & B. after tliat, or probably before 
that, that it would be well enough to send them a list of all the par- 
ties that was indebted to T. P. Ware that he might have them gar- 
nisheed. 

He wrote to me also to come to New Orleans & to make or to get 
Yale & Bolen to make a proposition to T. P. Ware’s creditors of 
twenty-five cents on the dollar in settlement of their claims, which 
would take some time to get an answer from all of them, and that 
the talk of Allen, West & Bush and myself being interested together 

in this attachment or suit would blow over, and that they 
017 (Allen, W. & Bush) could buy this stock or stocks in bulk in 

a way that their losses would not be so nuch; that even if 
the stock at Hazlehurst sold for $20,000 that they- would be consid- 
erably loosers, unless | would prorate with them, which he thought 
under the circumstances | ought to do. 

He and myself made several efforts to have the stock of goods at 
Hazlehurst sold in bulk before we succeeded. 

He said to me in ease they got up this agreement that he would 
take the claim which I held against him in part payment for thestock. 
This trade was made. I went to New Orleans with Mr. J. M. Al- 
len fully believing that they would turn the stock over to me by 
paying them $5,000, which I offered to do. 

Mr. J. M. Allen said to me that he thought that I would 
318 be running a great risk to pay them $5,000; that my credit- 
ors would, of course, attach the business. I stated to him 
that my father was in New Orleans at that time with the $5,000 to 
pay for it, & would give me his note for the other $10,000, whieh I 
could transfer to my creditors and get a settlement of all of my 
debts. He said that he was afraid of that arrangement, & that he 
would if I would assist his brother, J. B. Alien, in disposing of the 
stock ; that he would write to all of my creditors making a propo- 
sition to them for a settlement, & that it would be a great deal more 
money to me to settle that way than to turn over this $10,000 note. 
He afterwards made a proposition of settlement to all of my cred- 
itors; they failed, some of them, to accept this offer. He then told 
me that it was impossible to settle at that time, & that if I needed 
some money to start in the business he would advance it to 
319 me on this note... I afterwards went to him for $5,000; he 
laughed & remarked that he thought I was doing well enough, 
& that I would have to wait until after the G. L. Ware matter was 
settled. 

After the G. L. Ware matter was settled, in Dec., 1882, I said to 

Mr. J. M. Allen that his brother must or ought to do something for 
13—369 
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me then. I think he said that he would do whatever he agreed to; 
that he came there to settle up the G. L. Ware business. 

A few days afier that I went to New Orleans to see James H. Allen, 
& he seemed to be very much out of humor, stating that he had 
already lost money in that transaction & that I ought not to look 
to him for this $10,000: that he had not collected more than his 

own claim. 
320 I remarked to him that I had noticed a disposition on his 
part for some time to get around paying this claim, & tf he 
did not pay it that I would sue him. He remarked that he would 
leave the matter to his attorney & mine, which I did not agree to 
for some time. 

Finally, I told him that to keep the matter out of the courts that 
I would meet his attorney, Mr. J. M. Allen, with Judge Harris at 
Jackson. I left him with the understanding that we were to meet 
soon in Jackson. I waited some two weeks, & not hearing from kim 
I wrote to him to know what they intended doing. He wrote to me 
that his attorney said that I was not entitled to anything and they 
would not meet, or something to that effect. 

Int. 3. State what kind of a suit was referred to in Exhibit “A” 

to your bill. 
321 Ans. It was an attachment suit against T. P. Ware. 
Int. 4. By whom ? 

Ans. Allen, West & Bush. 

Int. 5. State, if you know, who was to give the information to 
Allen, W. & Bush upon which to base this attachment suit. 

Ans. I was to give it. 

Int. 6th. Did the giving of such information have anything to do 
with the execution of Ex.“A?” 

Ans. Yes; it did. 

Int. 7th. State what you were to do in regard to the attachment 
suit in aid of Allen, West & Bush. 

Ans. I was to assist them in making bond in case they made the 

bond in Hazlehurst & give him grounds for attachment 
322 against T. P. Ware. 

7 Int. 8th. State whether or not this agreement as to what 
you were to do in aid of Allen, West & Bush’s attachment suit was 
made before the execution of Ex. “A.” 

Ans. It was made before. 

Int. 9th. State whether or not the attachment suit was not the 
means adopted by Allen, West & Bush rather than the assignment 
or sale. 

Ans. After I made him the proposition of settlement of my claim 
he said that would be a better way. I mean the attachmeut. 

[ut. 10th. State whether or not, upon the execution & delivery to 

you of Ex. “A,” there was any agreement or condition at- 
323 tached to it in regard to Jno. M. Allen’s approval, & that if 
he did not approve it Ex. “A” was to be void. 

Ans. There was nothing said about Jno. M. Allen or any one else 
approving the transaction. 
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Int. llth. What did Mr. Goldthwaite tell you were his instruc- 
tions when he came to Hazlehurst? 

Ans. He told me that his instructions was to see me, & that if the 
business was in any danger of attachment to get me to assist him in 
making a bond & attach for Allen, West & Bush first. 

Int. 12th. State who was present at the conference at your house 
upon Mr. Jno. M. Allen’s arrival in Hazlehurst, & what hour did 

such conference occur. 
d24 Ans. Mr. Goldthwaite was present. I think it was about 
12 o'clock at night. 

Int. 13th. State what the object of that conference was. 

Ans. I suppose it was to make some arrangements to attach the 
T. P. Ware business. 

Int. 14th. State whether or not, in that conference, Mr. Jno. M. 
Allen did not rediscuss the assignment sale and attachment methods 
of action. 

Ans. There was a good deal said about it by Mr. Allen. 

Int. 15. State whether or not Mr. Jno. M. Allen, in that confer- 
ence, seemed to be entirely satisfied with Allen, West & Bush’s 
method of attachment. 

Ans. He seemed to be satisfied. 

Int. 16th. State whether or not Jno. M. Allen, in that con- 
325 ference, spoke of consulting Judge Wiley P. Harris in regard 
to the proposed action. 

Ans. I don’t think he did. He said he. wanted to see Judge Har- 
ris if I thought there was no danger — the other creditors attaching 
before he got back. 

Int. 17th. State whether or not you ever agreed with Jno. M. Allen, 
in Hazlehurst, that you would leave the whole matter to Judge W. 
P. Harris, and that if Harris said it was unsafe for Allen, W. & 
Bush to attempt to collect your claim that you would release Allen, 
W. & Bush from all liability on Ex. “A” to the bill. 

Ans. No, sir; I did not have any such agreement. 

Int. 18th. State whether or not the suit mentioned in Ex. A to the 
bill was brought and whether or not Allen, West & Bush were de- 

feated therein. 
326 Ans. The suit that was mentioned was brought, & they 
were not defeated. 

Int. 19th. If there was any conversation between you and Mr. 
Jno. M. Allen in reference to any arrangement for the marshal to 
effect an entrance into T. P. Ware’s store with the writ of attach- 
ment detail it. 

Ans. My recollection is that Mr. Jno. M. Allen asked me to dis- 
patch or send word to T. P. Ware to Crystal Springs to be on hand 
that night when he run the attachment; also to have T. P. Ware 
near by when the marshal could get hold of the key. T. P..Ware 
arrived at Hazlehurst at 12 o’clock that night and remained on the 
street until about 4 o’clock, when Mr. Jno. M. Allen & the marshal 

came in with the attachment, but before I had told T. P. 
23°97 Ware what Jno. M. Allen had said: and I had also told Mr. 
Allen that he would be about the door or about the bridge, 
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near the store, with the key. As Mr. Jno. Allen, the marshall, & 
myself got near the door Mr. Allen asked for T. P. Ware or the key. 
T. P. Ware came up & handed me the key and said afterwards that 
the reason he did not give the key to Mr. Allen was that he did not 
know him. 

Int. 20th. Mr. James H. Allen has testified in this case substan- 
tially as follows: That on the day his firm gave you the note, Ex- 
hibit “A,” you said that Ben. Gerson had offered you $5,000 or 
$10,000 for the Crystal Springs stock, and that Gerson was anxious 
to buy it, & if the firm of Allen, West & Bush did not take the two 
$5,000 notes of T. P. Ware you would have to sell to Ben. Gerson. 
State whether such conversation occurred, & your recollection of it 

if it did occur. 
328 Ans. It did not occur. I had not seen Ben. Gerson up to 

that time; don’t remember seeing him that day. Mr. Allen 
asked me if I did not think that Ben. Gerson would advance the 
$10,000 and take the Crystal Springs stock. I told him that I had 
not seen Ben. Gerson & could not say what he would do. He said 
something then about me going to see Gerson, but afterwards said 
that he would rather [ would not go; that he was afraid of those 
Jews; that Gerson would let every Jew in the country that T. P. 
Ware owed a dollar to know all about it, & before he could do any- 
thing they would have both the Crystal Springs business and the 
Hazlehurst business covered with attachments & he would loose his 
money. 

Int. 21st. Mr. James H. Allen also testified that abouta year after 

the note, “ Ex. A,” was given! you spoke to him about the 
329 payment of it, and that he told you that he remembered the 

note & remembered, also, that noclaim was to be made under 
it unless the lawvers on both sides agreed that the two T. P. Ware 
notes should be included & collected in the firm’s debt against T. P. 
Ware,and as you had never mentioned the matter to the firm that you 
knew you had no shadow ofclaim against the firm in the matter, & that 
you said the firm ought to pay him something, because but for you 
they would have lost the whole debt, and that he told you that he 
would never pay you a cent, & that then you asked him to write to 
Mr. Jno. M. Allen about it. State your recollection of this conver- 
sation. 

Ans. J as I before stated, when I mentioned this matter to Mr. 
Jas. H. Allen he seemed to be very much out of humor, &:said that 

if he paid me that he would be that much looser or that he 
330 ~—ihad already lost money, or something to that effect, and it 

was he that made this proposition to write to Jno. M. Allen. 
We had talked about my claim at least twenty-five times & he never 
refused to pay it until that day, but made different kind of promises 
to me. 

Int. 22. State what connection, if any, you had with the merchan- 
tile business of T. P. Ware. 

Ans. None except that I was employed by him for $125 per 
month. 
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Int. 23rd. Say whether or not in any conversation with Mr. Jno. 
M. Allen you ever abandoned your cl: aim against Allen, West & 
Bush on the note, “ Ex. A.” 

Ans, No; I never had any such conversation. 

Int. 24th. In the deposition of Mr. Goldthwaite, interlined 

331 and in a handwriting not that of the commissioner who took 

it, are these words: “ | understood from W. P. Ware that what 

had been done in New Orleans was incomplete, & was to show a 

proposition to aid W. P. Ware in the settlement if it could be legally 

done.” Now, state what, if anything, you ever said which could have 
led Mr. Goldthwaite to so understand. 

Ans. I have no recollection of saying anything. 

Int. 25th. The commissioner will now exhibit to you the words 
quoted in the last interrogation, & you will examine them & state 
whether those words are in the handwriting of the person who pre- 
pared the main body of the deposition. 

Ans. I don’t think they are. 


332 Examination-in-chief here closed and witness was cross-ex- 
amined as follows, to wit: 


X Int. Ist. Please state when you came to Mississippi; where you 
have resided since you came to Miss.; in what business you have 
been engaged and at what place or places and how long at each 
place, and, if for any other person than yourself, when, and how long, 
& who were the persons. 

Ans. Came to Miss. in Sept., 1871; have resided at Pine Bluff, 
Copiah county, until January, 1875; in Jan., 1875, went to Gallatin 
& remained there until Dec., 1876; went from there to Hazlehurst, 
where I have remained ever since; was engaged in the merchantile 
business at Pine Bluff, Gallatin, and Hazlehurst from the 23rd of 

Sept., 1871, until Jan. lst, 1875; was in business at Pine Bluff 
333 in my own name; I had a partner in 1873 at Pine Bluff, & 

it was styled Ware & Co.; at Gallatin the business was run 
in my name, & was runin my name also in Hazlehurst. I remained 
in business in Hazlehurst up to Jan. 13th, 1879, at which fime I 
failed and have not been in any business for myself since. I have 
worked on a salary since for T. P. Ware from March, 1879, to Nov., 
1881; I worked for J. B. Allen from Dec., 1881, until April, 1882 
for Harris, Dodds & Co. from June, 1882, up to present time. 

X Int. 2. Who compose the firm of Harris, Dodds & Co.? 

Ans. L. B. Harris, G. 8. Dodds, and Mrs. C. A. Ware. 

X Int. 3. How is Mrs. C. A. Ware related to you ? 

Ans. She is my wife. 
Jo4 X Int..4. How is T. P. Ware related to you ? 
Ans. He is my half brother. 

X Int. 5. Who purchased the stock of goods you had on hand 
when you'failed in 1879? 

Ans. J. P. Matthews. 

X Int. 6th. Did not these goods go into the hands of T. P. Ware? 

Ans. About half of them did. 
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X Int. 7. What went with the other half? 
Ans. Mr. J. P. Matthews took the other half. 
X Int. 8. What did J. P. Matthews do with the other half? 
Ans. I am not able to say; I suppose he put them in his 
stock. 
Bite X Int. 9. What brought about your failure in 1879? 

: Ans. I bought goods rather extravagantly in the fail of 
1878, during the epidemic, parties from whom I purchased in New 
York, Chicago, Cincinnati, & Louisville guaranteeing to me that 
the goods bought of them would not be stopped on account of the 
quarantine restrictions. In a great many instances I gave my note, 
payable in 80, 45, and 60 days, for these goods, but did not receive 
the goods before some of the paper was due & went to protest. | 
then made some efforts to get an extension on all of my paper that 
was due, some parties giving me time, others insisting on their 
money at the time it was due. I then saw that my only way to get 

out of the difficulty was to convert the goods into money and 
336 say to my creditors if you will accept all that I have in full 
payment of your claims I will turn it over to you. 

X Int. 10. Did you convert it into money ? 

Ans. All except that which was attached. 

X Int. 11. How much did you convert into money, & how much 
was attached ? 

Ans. I am not able to say how much was converted into money ; 
there was about $5,000 worth of goods attached. 

X Int. 12. For how much did you fail at that time? 

Ans. Between $20,000 & $30,000. 

X Int. 15th. How much money did you have on hand when you 

failed ? 
337 Ans. I am not able to say. 
X Int. 14. Give it as near as you can. 

Ans. There was somewhere between $5,000 & $15,000; am not 
able to savy how much. 

X Int. 15. Is that as near as you can come? 

Ans. I think it must have been something over $10,000; I am 
not sure what the amount was. 

X*Int. 16th. When did T. P. Ware come to Miss. ? 

Ans. Some time in the fall of 1875. 

X Int. 17. What business did he follow from that time until 

1879? 
338 Ans. He clerked for me from 1875 until Feb., 1877; “a 
then went into the Western produce business & remained i 
that business until my failure; the style of his firm was W. P. Ware 
& Co. | 

X Int. 18th. Were you interested in that business ? 

Ans. I had no capital in it; this business was joining my busi- 
ness; I managed this business for him for one-half the profits. 

X Int. 19th. What was T. P. Ware’s age when he came to Miss. ? 

Ans. He was about 20 or 21; I am not sure. 

X Int. 20. What capital did he have when he went into that 
business ? 
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Ans. I think it was $1,250; perhaps a little more or not quite so 
much. 
339 X Int. 21. Did that business make any profits ? 
Ans. I think it did. 

X Int. 22. What makes you think so, & how much were your 
part of the profits? 

Ans. I did not get anything from the business; my interest in 
the business was about to be attached. T. P. Ware filed a bill to 
have a receiver appointed for the benefit of the creditors of W. P. 
Ware & Co.; the receiver was appointed & the goods sold at aue- 
tion, where they brought a great deal less than their-value; conse- 
quently there was no profit to divide between him & myself. 

(All preceeding questions and answers objected to by counsel for 
compl't as wholly irrelevant & immaterial.) 

X Int. 23. Who was appointed receiver? 
340 Ans. T. P. Ware. 

X Int. 24. What did you do with this money you had on 
hand when you failed ? 

(Same objection as before.) 

Ans. It is impossible to say what I did with all of it. 

(Same objection as before.) 

X Int. 25. Tell us what you did with what you can say. 

Ans. I loaned some of the money to T. P. Ware. 

(Same objection as before.) 

(It was here agreed between counsel that all objections to ques- 
tions and answers throughout shall be regarded as observed without 
being specially noted for competency & rel/evancy.) 

X Int. 26. When & how much did you loan T. P. Ware? 

341 Ans. 1 don’t remember the date of the first loan; it was 
some time during the summer of 1879. I loaned him $2,500. 

My attorney came to me and told me that Mr. Cooper was going to 
irnishee T. P. Ware, & that if T. P. Ware owed me anything that 
had better collect it, which I did. Some time during the sufmmer 
of (am not sure whether 1879 or 1880; think it was 1880) Mr. 
Cooper filed a bill asking to have a:receiver appointed of 'T. P.Ware’s 
business. When this case was to have been tried Mr. Cooper made 
me a proposition for settlement of all the claims that he held against 
me, which | accepted, with the understanding or agreement that he 
was not to take any other claims against me. Soon after that I 
loaned T. P. Ware some money. Ido not remember the amt, as it 
was not placed on T. P. Ware’s books, and at different times 

342 upto July or August, 1881,I loaned him some of the money. 
X Int. 27. Were any of these loans placed on T. P. Ware’s 


re 


books? 
Ans. They were not. 
X Int. 28. Did T. P. Ware keep a cash book ? 
Ans. Not a regular cash book. 
X Int. 29. What sort of a cash book did he keep? 


102 W. P. WARE VS. J. H. ALLEN ET AL., &C. 


X Int. 7. What went with the other half? : 
Ans. Mr. J. P. Matthews took the other half. 
X Int. 8. What did J. P. Matthews do with the other half? 
Ans. I am not able to say; I suppose he put them in his 
stock. 
330 X Int. 9. What brought about your failure in 1879? 
Ans. I bought goods rather extravagantly in the fail of 
1878, during the epidemic, parties from whom I purchased in New 
York, Chicago, Cincinnati, & Louisville guaranteeing to me that 
the goods bought of them would not be stopped on account of the 
quarantine restrictions. In a great many instances I gave my note, 
payable in 30, 45, and 60 days, for these goods, but did not receive 
the goods before some of the paper was due & went to protest. I 
then made some efforts to get an extension on all of my paper that 
was due, some parties giving me time, others insisting on their 
money at the time it was due. I then saw that my only way to get 
out of the difficulty was to convert the goods into money and 
336 say to my creditors if you will accept all that I have in full 
payment of your claims I will turn it over to you. 
X Int. 10. Did you convert it into money ? 
Ans. All except that which was attached. 
X Int. 11. How much did you convert into money, & how much 
was attached ? | 
Ans. I am not able to say how much was converted into money ; 
there was about $5,000 worth of goods attached. 
X Int. 12. For how much did you fail at that time? 
Ans. Between $20,000 & $30,000. 
X Int. 15th. How much money did you have on hand when you 
failed ? 
O37 Ans. I am not able to say. 
X Int. 14. Give it as near as you can. 
Ans. There was somewhere between $5,000 & $15,000; am not 
able to say how much. 
X Int. 15. Is that as near as you can come? 
Ans. I think it must have been something over $10,000; I am 
not sure what the amount was. 
X* Int. 16th. When did T. P. Ware come to Miss. ? 
Ans. Some time in the fall of 1875. 
X Int. 17. What business did he follow from that time until 
1879? 
338 Ans. He clerked for me from 1875 until Feb., 1877; he 
then went into the Western produce business & remained in 
that business until my failure; the style of his firm was W. P. Ware 
& Co. 
X Int. 18th. Were you interested in that business ? 
Ans. I had no capital in it; this business was joining my busi- 
ness ; I managed this business for him for one-half the profits. 
X Int. 19th. What was T. P. Ware’s age when he came to Miss. ? 
Ans. He was about 20 or 21; I am not sure. | 
X Int. 20. What capital did he have when he went into that 
business ? 
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Ans. I think it was $1,250; perhaps a little more or not quite so 
much. | 
339 X Int. 21. Did that business make any profits? 
Ans. I think it did. | 

X Int. 22. What makes you think so, & how much were your 
part of the profits? 

Ans. I did not get anything from the business; my interest in 
the business was about to be attached. T. P. Ware filed a bill to 
have a receiver appointed for the benefit of the creditors of W. P. 
Ware & Co.; the receiver was appointed & the goods sold at auc- 
tion, where they brought a great deal less than their value; conse- 
quently there was no profit to divide between him & myself. 

_ (All preceeding questions and answers objected to by counsel for 
compl’t as wholly irrelevant & immaterial.) 

X Int. 23. Who was appointed receiver? 
340 Ans, T. P. Ware. 

X Int. 24. What did you do with this money you had on 
hand when you failed ? 

(Same objection as before.) 

Ans. It is impossible to say what I did with all of it. 

(Same objection as before.) 

X Int. 25. Tell us what vou did with what you can say. 

Ans. I loaned some of the money to T. P. Ware. 


(Same objection as before.) 
(It was here agreed between counsel that all objections to ques- 
_ tions and answers throughout shall be regarded as observed without 
being specially noted for competency & rel/evancy.) 
X Int. 26. When & how much did you loan T. P. Ware? 
41 Ans. I don’t remember the date of the first loan; it was 
some time during the summer of 1879. I loaned him $2,500. 
My attorney came to me and told me that Mr. Cooper was going to 
garnishee TI. P. Ware, & that if T. P. Ware owed me anything that 
I had better collect it, which I did. Some time during the sufmmer 
of (am not sure whether 1879 or 1880; think it was 1880) Mr. 
Cooper filed a bill asking to have a receiver appointed of T. P.Ware’s 
business. When this case was to have been tried Mr. Cooper made 
me a proposition for settlement of all the claims that he held against 
me, which I accepted, with the understanding or agreement that he 
was not to take any other claims against me. Soon after that I 
loaned T. P. Ware some money. Ido not remember the am’t, as it 
was not placed on T. P. Ware’s books, and at different times 
342 up to July or August, 1881, 1 loaned him some of the money. 
X Int. 27. Were any of these loans placed on T. P. Ware’s 
books? 
Ans. They were not. 
X Int. 28. Did T. P. Ware keep a cash book ? 
Ans. Not a regular cash book. 
X Int. 29. What sort of a cash book did he keep? 
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Ans. Part of the time he attempted to keep a cash book. I think 
then he gave it up entirely, though I am not sure about that. 

X Int. 30. Were you not the manager of the business carried on 
at Hazlehurst in the name of T. P. Ware from 1879 up to Nov., 

1881? 
343 Ans. I was the manager of T’.. P. Ware’s business during 
that time, to some extent. 

X Int. 31. Just state to what extent. 

Ans. I made some of the purchases for the business, made con- 
tracts with commission merchants for loans,and assisted him in the 
management of the business in a great many other ways. 

X Int. 32. Did not T. P. Ware live at Crystal Springs and have a 
store there? 

Ans. For about 23 months before his failure he had a store there 
and stayed there. 

X Int. 33. Is it not a fact that you were the general manager of 
the business of T. P. Ware, carried on in Hazlehurst from 1879 to 

the failure in 1881 ? 
344 Ans. Not altogether. 
X Int. 34. When Judge Cooper filed the bill to put T. P. 
Ware’s goods in the hands of a receiver, was not that to subject them 
to the payment of your debt on the grounds that the goods were in 
reality yours and paid for with your money ? 

Ans. My understanding was that the receiver was to take charge 
of my interest if he could find anything that could be‘identified as 
mine in T. P. Ware’s business. i 

X Int. 35. If it was your understanding that he was to take charge 
of anything that could be identified as yours in the T. P. Ware busi- 
ness, how is it you say he filed a bill to take charge of T. P. Ware’s 
goods ? | 

Ans. My understanding was that he was to take charge of it only 

so far as my interest went. : 
345 X Int. 36. Do you remember the style of this case in which 
Judge Cooper filed the bill ? . 

Ans. I can’t say that I do, more than Mr. Cooper & Harris & Mil- 
ler told me that it was not to hinder T. P. Ware in his business, but 
to try and ascertain if there was anything in the business that be- 
longed to me. 

X Int. 37. Give us the date, as near as you can, that you loaned 
T. P. Ware the first am’t after he had paid you back the $2,500 be- 
fore spoken of, & the times that you loaned any other amounts, as 
near as you can, and the amounts, and what evidence there was be- 
tween you and T. P. Ware of any such loans. 

Ans. It is impossible for me to remember the dates of any except 

the last loan, which was made just before he started East, 
346 in July or August, 1881. Atthe time or times that I let him 
3 have money he gave me a receipt for it, and at the time that 
he gave me the two notes that I transferred to Allen, West & Bush 
we had a general settlement; he took all the receipts I held against 
him, & the different am’ts for which the receipts called for were in- 
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— in these two notes; can’t state the amounts of the different 
oans 

X Int. 38. You can’t tell, then, anything about how long he had 
been owing you any of the balance of this money ? 

Ans. It is impossible for me to say now, as there was no records 
kept of it except the receipts. 

X Int. 39. Could-you state now whether or not he had been owing 

you any of that money as much as six months when he gave 
347 you the notes? 
Ans. He had, and some of it longer than six months. 
There was some $5,000 of it dated back previous to Sept., 1880; 
can’t give any dates; that — as near as I can come at it. 

X Int. 40. What did you do with this money & where was it, from 
the time of your failure up to the time you let T. P. Ware have it? 

Ans. I kept some of it in my house, loaned J. P. Mathews some — 
it, and Allen, West & Bush some $600 or $700. 

; X Int. 41. When did you lend Allen, West & Bush any $600 or 
700 ? 
Ans. They owed me some $800 at the time of my failure, and 
during the fall of 1879 Mr. Allen said that he would give me 
048 $600 or something over $600—don’t remember the amount— 
in settlement of my claim against his firm. 

X Int. 42. Did you accept less than they owed you on your claim 
against them ; if so, why did you do so? 

Ans. I accepted some $200 less than they owed me. Mr. Allen 
stated that he could have bought up claims against me & made a 
great deal more than that out of it, & that he could still buy claims, 
& that he would do so unless I gave him something. I asked him 
to say what he thought was right. He mentioned this amount. I 
don’t remember how much; I think about $200. I told him then 
to give me the balange that he owed me & he did so. 

X Int. 43. Then you let him keep the $200 rather than that 
849 some of your creditors should get hold of it? 

Ans. I let him keep this amount rather than let him and 
the creditors get hold of all of it. 

X Int. 44. J. P. Mathews, the man to whom you loaned the m®ney, 
is dead, is he not? 

Ans. Yes. 

X Int. 45. Did you charge T. P. Ware any interest on the money 
loaned him ? 


Ans. I think I did. 
X Int. 46. When you figured up & settled on the 21st of August, 
1881, how much did he owe you? 
Ans. I think about $10,000 & 3 or 4 hundred dollars, or some- 
where about that. 
350 X Int. 47. What was done about the 3 or 4 hundred ‘dol- 
lars ? 


Ans. He gave the money for it after his failure, 
X Int. 48. When you settled on the 21st of August, why did you 
not take his note for the full am’t he owed you? 
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Ans. There was a settlement which appeared on his books be- 
tween us, and we agreed to leave this 3 or 4 hundred dollars over 
until after we could figure up this settlement. 

X Int. 49. Was this $10,000 & 3 or 4 hundred dollars altogether 
outside of anything that appeared on the books, or did some of that 
appear on the books? 

Ans. It was all outside of that that appeared on the books. 
ool X Int. 50. What was the settlement on the books between 

you & him about, & what transactions did the book’s evidence 
between you and him? 

Ans. Goods that I had bought from the firm & salary that he was 
to pay me. 

X Int. 51. Then the books evidenced all the transactions between 
you and him, except the loaned money, did it? 

Aus. I think it did. 

X Int. 52. What showing did T. P. Ware give you for the 3 or 4. 
hundred dollars, over & above the $10,000 borrowed money, when 
you settled on Aug. 21st, 1881? 

Ans. No showing at all, except that I pencilled the amount down 

in my memorandum book. 
oo2 X Int. 58. Where is your memorandum book? 

Ans. Iam not able to say; it may be at home & it may 
not be. JI sometimes use two or three memorandum books a year, 
& when I find there is nothing of importance in them I destroy 
them. pba 

X Int. 54. When and how did T. P. Ware pay you this 3 or 4 
hundred dollars ? 

Ans. He paid me in money; don’t remember the date. 

X Int. 55. Who kept the books of T. P. Ware in the Hazlehurst 
house from summer of 1880 to time of the failure? 

Ans. I think in the summer of 1880 & winter Mr. Charlie Gilmer 

kept the books. Iam notsure. After that time Mr. Hart & 
303 Cook kept the books a portion of the time. T. P. Ware kept 
them a portion of the time, and the time of the failure Mr. 
Hartwell Cook & C. D. Rymes were both employed as book-keepers. 

X Int. 56. You say there was no cash book kept ? 

Atis. I think a portion of the time there was, but not a regular 
cash book. 

X Int. 57. What sort of a cash book was it? Just tell what it 
was kept for and what it — intended to show. 

Ans. Mr. Charlie Gilmer, after he was employed by my brother as 
book-keeper, was in the habit of getting drunk & leaving the busi- 
ness for a week or ten days atatime. During his absence there 

was merely a memorandum kept of the cash, & he claimed 
354 at some time that the cash book was so confused that he was 

not able to make it balance. After that time there was very 
little attention paid to the cash book by Mr. Gilmer or my brother. 
It showed but very few transactions, & maybea week at a time there 
was no entry at all made on it. Mr. Hartwell Cook was employed 
by my brother as salesman and book-keeper. He said that it was 
impossible for him to keep a cash book unless we would do away 
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with the old cash book & would take stock, wipe out all previous 
transactions or entries, € open a new cash book, which was not done. 
I think some five or six weeks or, perhaps, not so long before my 
brother’s failure, Mr. Rymes went in as assistant book-keeper. After 
that time, I think, they kept the cash straight, though Iam not 
; sure. 
309 X Int. 58. Can you explain now, Mr. Ware, how it was that 
you let your brother have $10,000 in cash & there was a pre- 
tended cash book kept and not a single entry as to this $10,000 ever 
went on the cash book ? 

Ans. Yes, sir. ‘There was considerable judgments against me, and 
as he had no regular book-keeper my brother and myself agreed not 
to put this amount on any book, and not to let any one know any- 
thing about it for fear that he might be garnisheed. 

X Int. 59. How could the cash book be expected to balance when 
there was $10,000 of cash put in and no entry at all made of it? 

Ans. It could not have been and was not expected ; that 
306 fas one reason there was no regular cash book kept. 

X Int. 60. When did you let your brother have the $2,500 
that you say he paid back to you before he was garnisheed under 
Judge Cooper’s judgment ? | 

Ans. Iam not able to say; I don’t remember the date of the 
garnishment. 

X Int. 61. Did you not let him have that money when he pur- 
chased the goods on which he first commenced the business of T. P. 
Ware? 

Ans. I did not; it was some time after that. 

X Int. 62. Where did he get the money with which to purchase 
the goods with which he commenced this business ? 

Ans. He got some $1,250 or thereabout out of his business 
357 that was sold by the receiver some few months previous to his 

starting in the business; he had some other money; I am not 
able now to say where he got it. 

X Int. 63. Were you ever burned out in business ? 

Ans. I was. 

X Int. 64. What point & where ? 

Ans. At Pine Bluffs; in fall of 1874. 

X Int. 65. Were you insured at that time; if so, how much? 

Ans. I was insured, I think, for $2,000. 

X Int. 66. After your failure in 1879 did not T. P. Ware open up 
business in the same house where you had been doing business, with 
the same stock, & did you not manage that business ? 

308 Ans. He did not open in the same house; he opened with 
a new stock, & not a dollar’s worth of the goods went into 
that house until after it was sold at sheriff’s sale. My brother then 
purchased half of the stock from Mr. J. P. Mathews & some of the 
other attaching creditors or their attorneys. 
X Int. 67. Did you go into the same house then? 
Ans. No, sir; he never did business in that house. 
X Int. 68. With what size stock did he open after your failure & 
before he bought at sheriff’s sale? 
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: Ans. I am not able to say; it was about $2,000; may be more or 
ess. 
X Int. 69. Where did he get this $2,000? 
359 Ans. I have above stated all that I know about the money 
he started into business with. ; 

X Int. 70. Do you know where he got the money with which he 
purchased the interest in your old stock ? 

Ans. My recollection is that he purchased that on credit—a por- 
tion of it—giving R. W. Millsaps & J. P. Mathews as surety on his 
note. 

X Int. 71. From whom did he purchase on a credit? 

Ans. J. P. Mathews held the first judgment against the stock for 
about $3,100; Messrs. Harris & Miller represented some $2,000 ; that 
were the next oldest judgments against the stock; Mr. J. P. Ma- 
thews bid this stock off at sh’ff’s sale for $5,000. He then agreed 

with me that if I would pay his portion of the costs in this 
360 suit against me that he would take one-half of the goods in 

full payment of his claim. My brother believing that the 
other half of the stock was worth more than the $2,000, he agreed to 
pay this $2,000 to the other creditors for satisfaction of their judg- 
ments, which he did by getting time and giving the above-men- 
tioned gentlemen as sureties on his note; I am not sure, but I think 
this is the way that matter was settled. 

X Int. 72. Is it not a fact that you made the trade with Messrs. 
Miller & Harris for the $2,000 judgments against you ? 

Ans. I am not sure that I did; I may have assisted my brother 
in making the trade. 

X Int. 73. Did not Mr. J. P. Mathews purchase the judgment he 

held against you? 
361 Ans. No, sir; he did not. I borrowed money from Mr. J. 
P. Mathews. | 

X Int. 74. Were you not the general manager of T. P. Ware, at 
Hazlehurst, from the time he went into business there until his 
failure? 

Ans. ‘To some extent I was. I would not have loaned any man 
as much money as I had loaned him without knowing something 
about the way the business was conducted. 

X Int. 75. When did you Jend J. P. Mathews the money you say 
you loaned him, & how much did you loan him? 

Ans. I loaned it to him some time after the division of my stock 
of goods. He came to my house one night after supper & asked me 
for $500. I loaned it to him & took his due bill for it. When he 
paid it [ gave him up his due bill. I do not remember the date. 

I kept no record of it. 
362 X Int. 76. Your object in attempting to get money from 
Allen, West & Bush in Sept., 1880, was to pay yourself back 
what your brother owed you, was it not? 

Ans. To pay back $5,000 of it. I do not remember the am’t my 
brother owed me at that time. 

X Int. 77. How did you use the $3,000 you got from them ? 
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Ans. I think that my brother used it in his business by drawing 
S Allen, W. & Bush for amounts as he needed it; that’s my recol- 
ection. 

X Int. 78. Then, when you could not get the money to pay back 
what your brother owed you, you continued to lend him other sums, 
did you? 

Ans. I knew or believed that the only way to collect the 

363 amount that I had loaned him up to that time would be to 

give him other assistance until he could establish a credit 
sufficient to borrow money to pay me. 

X Int. 79. When, after T. P. Ware’s failure, did you not commence 
a business in Hazlehurst under the name of W. J. Ware, your 
father ? 

Ans. Some time before Allen, West & Bush bought the stock of 
goods of T. P. Ware that was then under attachment I had a 
talk with Mr. James H. Allen. He told me that if they could buy 
the stock of goods in bulk that they would sell the stock to any one 
that would pay them $15,000, taking the note which I held against 
him in part payment. I told him that I had but a few hundred 
dollars, but would write to my father that if he could raise $5,000 

or near that am’t to meet me in New Orleans «& to dispatch 
364 me what time he would be there. He met me there & said 
that he could raise somewhere about that am’t of money. I 
went to Allen, West & Bush & told them of his arrival. They 
seemed to think that we wouid have no trouble in getting up an 
agreement to have the goods sold in bulk, and, feeling satisfied that 
this arrangement could be carried out, | ordered, through Allen, 
West & Bush, a car-load of flour to be shipped to W. J. Ware, Hazle- 
hurst. After the trade was made Allen, West & Bush refused to 
sell this stock on the terms above mentioned, stating that it would 
be dangerous for my father to stari into business & that they would 
take the car-load of flour off his hands at what he had give- for it, 
which they did, & put — into the T. P. Ware stock of goods after 
they purchased it. 
365 X Int. 80. Look at the power of attorney accompanying the 
deposition of James H. Allen I now hand you fron? W. J. 
Ware to yourself & state whether or not that power of attorney 
was given in pursuance of an arrangement for you to open a busi- 
ness in Hazlehurst in the name of W. J. Ware. 

Ans. I think it was. 

X Int. 81. State when it was that J. H. Allen proposed to you that 
if W. J. Ware would pay $5,000 & you would give up your notes 
here sued on that they would turn over the T. P. Ware stock to you. 

Ans. I do not remember the date; we talked about it several 
times, or more than once. 

X Int. 82. Are you positive that he ever made that proposition to 

you, & that $5,000 was the am’t to be paid ? 
366 Ans. I am not positive that he mentioned $5,000, but from 
the different conversations I had with him he always led me 
to believe that was the amount, but several times said that | must or 
ought to prorate with him. 
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X Int. 83. What makes you now remember that in the conversa- 
tions you had with Mr. Allen that he always led you to believe that 
$5,000 was all that vou would have to pay ? 

Ans. He talked about buyi ing the stock for $15,000 and spoke of 
settling my claim, but sometime- would say that I ought to prorate 
with bim; but from the way that he spoke I was satisfied that he 
believed that I would insist on the full am’t of my note. 

X Int. 84. State, if you know, in whose handwrite- a mem- 
367  orandum at the bottom of “ Ex. to Int. 43” in James H. Allen’s 
deposition is, & if not in your own. 

Ans. It is not my own; I don’t know whose it is. I have never 
had the credit of writing that well; it is not in my writing; don’t 
remem ber dictating it or ever seeing it before. I may have possibly 
have told some one to write something to that effect, but don’t re- 
mem ber ever dictating that. 

X Int. 85. Did you not furnish this paper, Ex. to X Int. 43 of 
James H. Allen, to Messrs. Calhoon & Green, that paper just as it 
now is, when they were preparing cross-interrogatories for J. H. 
Allen ? 

Ans. I think I know who wrote this. I think it was written by 

Mr. Burddett, the book-keeper for Harris, Dodd & Co., and I 
368 remember that I left a memorandum asking him to fill it 

out, something about the W.J. Ware matter, but am not able 
to say that this is the exact wording of the memorandum I left with 
him or not. I think I sent them that paper. 

X Int. 86. Who is the manager of the business of Harris, Dodd & 
Co., of which Mr. Burdette is the book-keeper ? 

Ans. I am the principal manager; can’t say that I have the ex- 
clusive management of the business. 

X Int. 87. Will you please now explain why Mr. Burdette would 
write this memorandum, purporting to have been written by you, 
without your direction, & why you would then send the paper with 
that memorandum on it in your name, unless you had intended it 
as your act? 

Ans. I would say that I write very badly, & my recollec- 

369. tion is that I wrote something & gave it to Mr. Burdette to 

copy. Iam not sure, but I think Mr. Burdette mailed & 
directed the paper to Messrs. Calhoon & Green. 

X Int. 8S. How is it, Mr. Ware, that if you understood in your 
conversation with Mr. Allen that your father was to pay $5,000, 
when you said in this memorandum that it was $8,000 that your 
father was to pay in addition to your note? 

Ans. I think very likely Mr. Burdette nade the mistake; I am 
not sure; and Mr. Allen might have said something to me about 
$8, - There was so much said that I can’t remember all that was 
Sal 

X Int. 89. In the memorandum you gave Mr. Burdette to 
copy did you intend to represent the matter as you then under- 

stood it? 
370 Ans. I did. 
X Int. 90. Did you not know it was a fact that Allen, West 
& Bush did attach for $18,000. 
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Ans. I know that Mr. J. M. Allen told me the night before he 
attached the stock that he was going to attach for $18,000; am not 
able to say whether it was attached for that am’t or not. 

X Int. 91. The paper that you say was in the hands of Judge 
Mays—what became of that paper ? 

Ans. I think Judge Mays holds it at this time; he told me a few 
days ago that he did. 

X Int. 92. Did you state in your original examination, provided 
that Allen, W. & Bush should be first paid, and then that your in- 

debtedness should be paid if T. P. Ware got into any trouble 
371 & had to turn over his stock ? 
Ans. I did not make any such statement. 

X Int. 93. When Allen, W. & B. insisted on the agreement that 
was left with Judge Mays was there anything said of the indebted- 
ness of T. P. Ware to you, and what was to be done about, or how 
it was to be paid or arranged ? 

Ans. There was nothing said about it or it was not mentioned in 
the agreement in writing; but Mr. Allen said to me, in the event 
that his agent, Judge Mays, took possession of the stock, &e., that he 
would manage to get my claim out of it, or something to that effect. 

X Int. 94. Was there anything s said at that time about in- 
372 cluding your claim in this debt of Allen, W. & Bush? 
Ans. Nothing more than I have stated above. 

X Int. 95. Who effected the arrangement with the U. 8S. marshal/ 
and the creditors of T. P. Ware for the purchase of the stock of goods? 

Ans. I think that Mr. J. M. Allen & others; I don’t know who—l 
think Mr. J. M. Allen—were acting for Allen, W. & Bush. 

X Int. 96. After that arrangement was consum-ated did not your- 
self & J. M. Allen go to New Orleans together ? 

Ans. We did. 

X Int. 97. Did you not have, with J. M. Allen, various conversa- 
tions, both before leavi ‘ing Hazlehurst & on the road to New Orleans 

and after arriving at New Orleans, in reference to this stock 
373 that belonged to T. P. Ware and about your desire to par- 

chase it, and suggest various ways & prices, & did yougever 
estimate to him in either one of these conversations that Allen, W. 
& B. owed you a dollar? 

Ans. I have no recollection of any conversation with Mr. J. M. 
Allen before arriving at New Orleans. My recollection is that all 
that passed or was said between us was said in the door of the office 
of Allen, W. & B., when I stated to Mr. J. M. Allen that I could or 
I might get $6 or $7 000 in cash, & that I had rather do that & 
wind up ‘the whole business. My recollection is that he made no 
reply. Not to Mr.J. M. Allen did I intimate that Allen, W. & B. 
owed me anything. 

X Int. 98. Was not J. M. Allen present at the interviews 

374 you had with J. H. Allen during that visit to New Orleans, 
and did not J. M. Allen suggest & draw up a contract made 
between you & Allen, W. & B. while at New Orleans at that time, 
by which they employed you to help dispose of the stock, and did 
you in any of these conversations with J. H. Allen, in the presence 
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of J. M. Allen, make any claim against Allen, W. & B. for any 
amount claimed to be due you from them? 

Ans. My recollection is that the train arrived in New Orleans 
early in the morning, & that Mr. J. M. Allen said that he was going 
to the residence of James H. Allen about half past 9 or 10. Mr. J. 
M. Allen and James H. Allen met me at the cotton exchange. Mr. 
James H. Allen said that he wanted to remain at the cotton ex- 

change for awhile, and that he would go back in the rear or 
375 get to some place where he would not be interrupted in our 
conversation. We went back, no one being present but he & 
myself, where he stared to me that Mr. J. M. Allen said to him that 
morning that R. N. Miller, of Hazlehurst, said that he intended to 
attach every business that was opened in the name of Ware until 
his clients were paid. I insisted on his carrying out his agreement, 
which he refused todo. He then made an agreement with me to 
meet in his office some time later in theday. When we met he tlien 
said that he had a proposition to make me; that was to assist J. B. 
Allen in disposing of the stock of goods, and that they would pay 
me $125 per month, and that he wanted the stock disposed of as 
rapidly as possible, & that if I would assist him that he would give 
me all over $15,000 that could be made out of the stock by me re- 
funding the $125 per month, which I accepted. 
376 X Int. 99. From the time that the attachment was sued out 
up to the time that J. M. Allen settled the matter between 
Allen, W. & B. & G. L. Ware, on the 4th of Dec., 1882, did J. M. 
Allen not have control of the claim of Allen, W. & B. against T. P. 
Ware; did not you and him have frequent conferences about the 
same & about the G. L. Ware matter ; did you ever in any of these 
conversations with J. M. Allen up to the night of the 4th of Dee. 
1852, intimate to him that Allen, W. & B. owed you anything on 
account of this $10,000 obligation ‘ ? 

Ans. I think he did. We did; don’t think I did after the attach- 
ment was sued out, though I am not sure. 

X Int. 100. On the night of the 4th of Dec., 1882, at Hazlehurst, 

did you not say to J. M. Allen that you thought Allen, W. & 

377 ~+B. ought to pay you something; that you had assisted them 
_ In getting their money; that they would not have got it but 

for your assistance; that Mr. Jim Allen had said to you that if he 
could not collect what was due you he had rather give you some- 
thing of what he did collect, & did you then make any claim to said 
J. M. Allen of any liability growing out of the $10,000 obligation ? 

Ans. My recollection is that I said to Mr. J. M. Allen that Allen, 
W. & B. ought to pay me; that they had wound up the T. P. Ware 
matter ; that was about all that I remember saying. I have no rec- 
ollection of saying that to Mr. Allen. I made nothing more than I 
have above stated. 

X Int. 101. Up to the 4th of Dec., 1882, had you ever 

378 written a line to Allen, W. & B. or had a line from them in 
reference to this $10,000 that you now claim they owed you 

or had you ever mentioned it to any of them or they to you, except 
as stated by you heretofore in your conversation with J. H. Allen, & 
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was anybody besides yourself ever present when it was mentioned 
between you & J. H. Allen? 

Ans. I do not remember of writing or ever receiving any letters — 
them about this matter. I mentioned it only, as I stated before, to 
James H. Allen; there was no one present besides myself. It was a 
matter that I tried to keep secret as much as possible,and I was sat- 
isfied that Mr. James H. Allen wanted it kept secret. 

X Int. 102. Why did you want it kept secret? 
Ans. I did not want Mr. Allen garnisheed by any creditors. 
X Int. 103. Was not Mr. Allen garnisheed by some of your 
creditors ? 

Ans. I think he ws 

X Int. 104. Did you coal write to him when so garnisheed to an- 
swer they had none of your effects ? 


379 


(Complainant’s counsel here advised the witness to decline to an- 
swer unless the letter is produced.) 
Here the letter referred to was produced. 


Ans. Yes, sir; I wrote this letter, marked Exhibit F to J. H. 

Allen’s deposition, dated Dee. 20th, 1881. ‘This garnishment, I 

understood, referred to a future transaction and some other 

380 matters that might have been mentioned in the letter, but 

I did not think that Mr. James H. Allen felt that he was in- 

debted to me one dollar if he was defeated in the suit mentioned in 

the obligation that he gave me; and as he or they had not obtained 

judgment on their attachment I thought that that would be the 
proper answer. 

X Int. 105. Was not this Mr. Ware, after you say Mr. Allen had 
agreed with your father, to purchase the T. P. Ware stock & to set- 
tle your $10,000 note? 

Ans. If the letter is dated Dec. 20, 1881, that was after we had 
the conversation. 

X Int. 106. Now, explain how you reconcile your two statements, 
the one that Mr. Allen had, previous to this time, proposed to pay 

your notes or accepts them in part payment for T. P. Ware’s 
381 stock; how it was that you did not consider that he censid- 
ered he owed you anything at that time. 

Ans. This note or obligation explains itself, & I think under the 
circumstances that Mr. Allen could have answered that he was in- 
debted to me or that he was not. 

X Int. 107. Then your idea is that the proper answer was that he 
either owed you or that he did not owe you; that either one would 
have been proper. 

Ans. I think that would have been proper, as the suit mentioned 
in the note or obligation was pending at that time. 

X Int. 108: The suit that is referred to in that note or obligation 
of yours—what was that suit to be for? 

Ans. The firm of Allen, W. & B. was to attach the business 
382 of T. P. Ware, & if not defeated in this suit they were to pay 
this $10,000. 

X Int. 109. For what were they to attach’T. P. Ware? 
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Ans. That matter was left entirely with Allen, W. & B. 

X Int. 110. Then Allen, W. & B. were to be permitted to attach 
for any amount they saw proper, were they ? 

Ans, They were to have judgment for what they attached for, or 
this note was to be void. 

X Int. 111. Was that the contract between you and Allen, W. & 
B., that they were to have judgment for whatever they attached for 
or the note was to be void? 

Ans. The note itself was the agreement. 

X Int. 112. Answer the question. 

083 Ans. I don’t know of any other way to answer it. 

X Int. 113. Now, I want you to state what the suit referred 
to in this obligation means, and what was your contract with Allen, 
W.& B. about what that suit was to be, and whether or not it was 
understood at the time in the conversation between you, Allen, W. 
& B. that, in order to make the note good, they were to have judg- 
ment against T. P. Ware for whatever am’t they attached him for. 

Ans. As I before stated, during the day that they gave me this 
obligation or note Mr. Allen made me several propositions. He 
stated that he had learned through Mr. Cobb, who was a subscriber 
to Dun’s agency, that T. P. Ware might or would dispose of his 

stock at any price to satisfy my claim, & that he wanted to 
384 fall on some plan to take up my claim against T. P. Ware & 
get me to assist him in collecting his. Late in the day I 
made him a proposition, as before stated, that if he would give me 
his note, payable in 90 days, that I would give him grounds for 
attachment against T. P. Ware, and that I would render him any 
assistance that [ could in collecting his claim. He said then that 
T. P. Ware might defeat his attachment. It was then agreed be- 
tween him & myself that if T. P. Ware defeated the attachment 
this note was to be void. It was understood between Allen aud 
myself that if they were defeated in attaching T. P. Ware this note 
was to be void. Of course, this was a matter that I could not con- 
trol, as it was T. P. Ware’s goods that they were to attach, & all that 
I could do was to give him what I thought was sufficient 
885 grounds for attachment. That’s the best answer I can give. 
| X Int. 114. State whether or not it was contemplated, when 
this obligation on which you have brought suit was given, that your 
debt of $10,000 from T. P. Ware to you should be included with 
the debt of Allen, W. & B., & they should attach for the whole 
amount of their debt, including yours. 

Ans. I think they certainly intended to include it. 

X Int. 115. State what the giving of information on which to 
found an attachment against T. P. Ware had to do with the obliga- 
tion upon which you sue. 

Ans. I think that Mr. James H. Allen rode with me, the evening 
after he gave me this obligation, to the Jackson depot in a carriage, 

and asked me some questions about a cause for attachment. 
386 He wanted to know, as his attorneys might have to attend to 
this matter hurriedly, or something to that effect. I asked 
Mr. Allen if he did not think that my claim against T. P. Ware —, as 
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it had never been rendered in any statement by him, as a part of 
his liabilities. He seemed to think that was sufficient grounds. 

Mr. James H. Allen can answer that question better than I can. 
I don’t see how I could answer it. 

X Int. 116. In your direct examination, interrogatory 6, are these 
words: “ Did the giving of such information have anything to do 
with the execution of Ex. A?” Your answer is: “ Yes; it did.” 
Now, state what it had to do with the execution of Ex. A. 

Ans. Mr. Allen said to me that he knew of no grounds by which 
he could attach T. P. Ware, but if I would give the information 

that he would give me this obligation. 
087 X Int. 117. Now, what information did you give him? 
Ans. I gave him the information above mentioned. 

X Int. 118. What information is it above mentioned ? 

Ans. That when T. P. Ware was making a statement of his lia- 
bilities this amount he owed me was not included. 

X Int. 119. Is that the only information you gave him? 

Ans. He said to me that if his attorneys wanted other informa- 
tion & had time to see me he would let me know, or something to 
that effect, and they never asked me for any other information. 

X Int. 120. How did you know that Mr. T. P. Ware had given a 
statement of his liabilities and said nothing about his indebtedness 

to you? 
388 Ans. I saw a statement, but do not remember who he gave 
it to, when this amount was not included. 

X Int. 121. Where did you see such statement and under what 
circumstances? 

Ans. I do not remember where I saw it, but some one—lI do not 
remember who—showed it to me. 

X Int. 122. Did you tell the party who showed it to you that he 
was indebted to you? 

Ans. I think I did. 

X Int. 123. Is it not a fact that you told Mr. Allen that there was 
then no grounds ‘for attachment that you know of, but that you 
would have T. P. Ware to give the ground of attachment, & that 

if necessary you would have him abscond or leav® the 
$89 State? 
Ans. I don’t think I told Mr. Allen anything of the kind, 
but told him what I have above stated. 

X Int. 124. Did you not tell Mr. Goldthwaite and Mr. J. M. Allen, 
in your house, on the night that Mr. Goldthwaite & Mr. Allen met 
you there, that nobody had any ground for attachment then, but 
that you would have T. P. Ware to give whatever ground of attach- 
ment we desired, &, if we thought best, you would have him to leave 
the State ? 

Ans. I have no recollection of telling Mr. Allen & Mr. Goldth- 
waite anything about grounds for an attachment, but my recollec- 
tion is is that one or the other of them said something about T. P. 

Ware leaving the State. I do not remember what it was. 
390 X Int. 125. In the interview between you, Mr. Goldthwaite, 
and J. M. Allen at your house on the night above referred to 
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did not Mr. Allen and Mr. Goldthwaite both insist that Allen, W. & 
Bush could not afford to undertake the collection of your claim 
against T. P. Ware, and did you not say that Judge W. P. Harris 
and Judge Mays both thought it could be safely done, and did you 
not insist that Mr. J. M. Allen should go to Jackson & consult with 
Judge Harris about it? 

Ans. Both Mr. Allen & Mr. Goldthwaite said that they thought 
it would be a dangerous arrangement, or something to that effect. 
Mr. Goldthwaite mentioned different ways by which this amount 
could appear on Allen, W.& Bush’s books. One was that a portion 
of T. P. Ware’s cotton then in the hands of Allen, W. & B. — turned 
over to some other house, or something of that kind, and that my 

claim ought to be paid in some way; that it would not ap- 
391 pearon Allen, West & Bushe’s books. Mr. Allen then said 

that he wanted: to go to Jackson & see Judge Harris & have 
a talk with him. I think I told him that my money was what I 
was the most interested in. 

X Int. 126. When Mr. Allen returned from Jackson what did he 
tell you Judge Harris said about any attempt to collect your claim? 

Ans. He told me that Judge Harris said that, if this $10,000 went 
on the books of Allen, W. & B. and the other creditors contested his 
claim, that they might loose the whole thing, & that he had better 
attach for something less than the whole amount, &, I think, said 
that a half a loaf was better than no loaf at all. He then asked me 
about the amount of A., W. & B.’s claim against T. P. Ware; if I 

thought it was as much as $15,000. I told him I did not 
392 think it was, though it might be. He said, then, that he 

would attach for $18,000, & if he got in the first attachment 
he was satisfied they could work it out all right, or something of 
the kind. 

X Int. 127. When & where did this conversation between you and 
J. M. Allen take place ? 

Ans. I am not sure where, but think it was in the store of T. P. 
Ware; I am not positive. It was after he returned from Jackson; 
don’t remember exactly when. 

X Int. 128. During the time that you were working on a salary 
for J. B. Allen did you not, at the expiration of each month, have 
your salary credited on the books to Mrs. C. A. Ware, your wife ? 

Ans. I am not sure, but I think Mr. J. B. Allen said that he knew 

that he would be garnisheed, & that he did not want to get 
393 mixed up in that matter, € that he would instruct the book- 
keeper to make that kind of an entry, which I consented to. 

X Int. 129. When Allen, W. & Bush, through J. B. Allen, sold 


out the remnant of the T. P. Ware stock to G. L. Ware was not the 


amount to the credit of Mrs. C. A. Ware on the books of J. B. Allen 


taken as part payment from G. L. Ware to Allen, W. & Bush for the. 


stock so purchased by G. L. Ware; did you not assist in negotiating 
the trade for G. L. Ware with J. B. Allen ? 

Ans. I do not remember how that was; I did. 

X Int. 130. How was it, when you were trying to devise some way 
by which G. L. Ware could secure Allen, West & Bush in the pur- 
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chase of this stock, if you were willing that he could use the 
394 amount due you that had been placed to the credit of your 

wife, that you never intimated to J. B. Allen anything about 
the balance of the indebtedness of Allen, West & Bush to you, as 
shown by Exhibit A to your bill, if you consider that an existing 
indebtedness at that time? 

Ans. I do not remember how it was, more than G. L. Ware was to 
pay me the same salary that Allen, West & Bush was paying me, 
and that Allen, West & Bush was at that time or had been nego- 
tiating with my creditors for a settlement, & I did not care for my 
matter to get mixed up with G. L. Ware. 

X Int. 131. Was Allen, West & Bush at that time or had they 
been for 8 or 10 months previous to that time carrying on any nego- 
tiations with your creditors ? 

Ans. I do not sav that they were carrying on any at that 
395 time, but they had been within the last three months, and that 
we were waiting for the result. 

X Int. 132. State any creditors of yours that they had been nego- 
tiating with within three months previous to that time. 

Ans. I do not remember the names, but I do know that they com- 
menced negotiating with these creditors soon after Allen, West & 
Bush bought the stock of T. P. Ware from the marshall, and it lasted 
some time; this sale from J. B. Allen to G. L. Ware, I think, was 
made about April Ist, and these negotiations were between that time 
and the 19th of December. 

X Int. 133. When you were in New Orleans, on Dec. 7th, 1881, 
when the contract that was drawn by J. M. Allen and signed by you 
and Allen, W. & Brush, if Mr. J. H. Allen then recognized, as you 

say he did, an indebtedness of $10,000 from Allen, W. & 
396 Bush to you, how was it that in making an agreement with 


them at that time as to the conditions upon which you could 


have the T. P. Ware stock of goods that it was agreed that you 
could have the remainder after paying Allen, W. & B. the full 
amount of their claim against T. P. Ware & the claim of Hill, 
Fletcher & Co. against T. P. Wate, & the costs & expenses, & noth- 
ing at all was said about any indebtedness from them to you? 

Ans. Mr. James H. Allen & myself had two conversations before 
this agreement was drawn up where he stated it was dangerous to go 
into the arrangement of turning the stock over to W. J. Ware, & that 
Mr. J. M. Allen had told him that he would be glad to sell the stock 
for.$14.000. I stated to him that if the stock was replenished that — 

the course of some time, I do not remember how long, that 
397 there could be considerable more than $15,000 made out 

of it. He then said that he wanted my assistance, and if I 
would work for him he would give me $125 per month, and in the 
event that this $15,000 was paid, with the cost of carrying on the 
business, that he would then give the stock up to me if I would re- 
fund the $125 per month which he was to pay me. 

X Int. 134. The question I ask you is not what was said between 
Mr. Allen & you, but why it was, when you were entering into the 
particulars of a written agreement as to the terms and conditions 
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upon which you could have the T. P. Ware stock, if Mr. Allen then 
recognized an existing indebtedness from Allen, W. & B. to you, or 
you claimed such an indebtedness, that there was nothing said 
about if in the written agreement made between you & Allen, West 
& Bush on the 7th of Dec., 1881? 
398 Ans. We had settled that matter and talked about it fully 
in our previous conversation. I considered this a separate 
arrangement from the other. It was neither mentioned by Mr. J. 
H. Allen or myself at the time Mr. J. M. Allen was drawing up this 
agreement. 

X Int. 135. Where is T. P. Ware now, & what is he doing ? 

Ans. He is clerking in Hazlehurst, for Harris, Dodds & Co. 

X Int. 136. Where is G. L. Ware now, & what is he doing ? 

Ans. Hei is clerking for the same firm. 

X Int. 137. Who purchased the remnant of the stock that G. L. 
Ware aah from Allen, West & Bush ? 

Ans. i think that L. B. Harris, of the firm of Harris, Dodds & 

Co., bought it. 
099 X Int. 138. In what house is Harris, Dodds & Co. doing 
business ? 

Ans. In the T. P. Ware house, known as the New York house ; 
also in a portion of the Hurlburt house, adjoining. 

X Int. 1389. When G. L. Ware was attached, or the goods at- 
tached claimed by G. L. Ware, who employed counsel for G. L. 
Ware, & who was to pay them ? 

Ans. I employed for G. L. Ware; G. L. Ware was to pay them. 

X Int. 140. What is G. L. Ware’s financial condition now ? 

Ans. I am not able to say exactly. 

X Int. 141. Do you know of any money or property he has ? 

A eae I do not; the firm of Harris, Dodds & Co. owes G. L. 
400 are $15,000. 
63 Int. 142. How long have they owed him $15,000? 

Ans. I think since about the middle of last June. 

X Int. 143. For what? 

Ans. Borrowed money. 

X Int. 144. When did G. L. Ware come to Miss. ? 

Ans. In Oct., 1881. 

X Int. 145. What is his age? 

Ans. He was between 20 & 21. 

X Int. 146. Do you know what time he became 21 ? 

Ans. Some time during the next winter of 1881 & 1882; I think 

in February, 1882. 
401 X Int. 147. You stated that it was a part of the agreement 

of Allen, W. & B. and yourself when the obligation here sued 
on was given that it was agreed that you should furnish the infor- 
mation upon which attachments should be sued out against T. P. 
Ware that you should have the bonds made for those attachments ; 
did you furnish any grounds for suing out an attachment or have 
anything to do with making a bond ” 

Ans. I furnished the grounds that I have mentioned in regard to 
T. P. Ware’s statement to some of his creditors. Mr. James H. Allen 
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said he thought that was sufficient; that he would see his attor- 
neys & if they needed any other information they would call on me, 
which they never did. Mr. Goldthwaite called on me to assist him 

or to-know if I could make the bond. "I stated to him that I 
402 had spoken to Mr. J. P. Mathews, who stated that he would 

make the bond. I think I said to Mr. J. M. Allen on his ar- 
rival that I could make the bond. My recollection is Mr. J. M. 
Allen told me that he preferred making the bond in Jackson & to 
attach the business with the marshall. 

X Int. 148. You say when you had the conference with Allen in 
Sept., 1880, that they advanced T. P. Ware at your request $3,000, 
with the understanding that if T. P. Ware should get into trouble 
at any time in the future that you would not take advantage of them 
cullecting your claim against T. P. Ware; now, how was it, in view 
of this understanding, that you say you told Mr. Allen that unless 
he paid you $10,000 for the two notes you held against T. P. Ware 
that you would return home and have T. P. Ware make a general 

assignment ? 
403 Ans. I considered that I had carried out my part of the 

agreement, & in view of his taking or trying to take posses- 
sion of T. P. Ware’s effects under an agreement between Allen, W. 
& B. & T. P. Ware, then in the hands of Judge Mays, that it was 
left entirely with Allen, W. & B. whether they would carry out 
their verbal agreement with me in taking possession of the goods 
under the agreement above. mentioned. Their verbal agreement 
was to pay me whatever T. P.— owed me, & that I insisted that 
this should be put in some sort of shape that I could hold Allen, 
W., & B. responsible for it. 

X Int. 149. When did they make the verbal agreement to pay 
you whatever T. P. Ware owed vou? 

Ans. About the time T. P. Ware gave them this written agree- 

ment left with Judge Mays. Some time previous to the sign- 
404 ing of this agreement by T. P. Ware I was in New Orleans, 
when Allen, of Allen, W. & Bush, made this agreement with 
me to include or rather pay my claim in case he took possession 
under an agreement which he wanted me to sign as T. P. Ware’s 
agent. I signed T. P. Ware’s nume as his agent, and this agree- 
ment was either sent to Judge Mays through the mail or I deliv- 
ered it to him, Iam not sure which. Soon after that Mr. James H. 
Allen came to Hazlehurst and said to me that he preferred T. P. 
Ware’s signing this in his own writing, as it might not.be legal for 
me to sign it, or something of the kind. He said to me that he 
would give up or destroy this first agreement, and that he wanted 
T. P. Ware to sign or he had signed a similar one. 
X Int. 150. Do I understand that in this agreement that 
405 was written out when you were in N. O., that you signed as 
T. P. Ware’s ag’t, that it was included in that that Allen, W. 
& Bush should include whatever T. P. Ware owed you, or was it 
at that time that they simply made you a verbal promise to that 
effect ? 
Ans. It was at that time they made me a verbal promise. 


™ = 


120 W. P. WARE VS. J. H. ALLEN ET AL., &£¢. 


X Int. 151. Did you tell them how much T. P. Ware owed you 
then ? 

Ans. I don’t think I did. 

X Int. 152. They just promised, then, to pay you whatever T. P. 
Ware owed you without knowing any thing about what that amount 
was ? 

Ans. Mr. Allen said that in case he took possession of the goods 

under this agreement that he would pay me or protect my 
406 interest with his, or something to that effect; that this agree- 

ment was not to take any advantage of me, but to protect him 
against other creditors. 

X Int. 1538. When you signed that agreement did you sign it as 
agent or did you just sign T. P. Ware’s name to it ? 

~ Ans. I think I signed T. P. Ware’s name. He asked me if I had 
a power of attorney to sign for 'T. P. Ware, & I told him that I had. 
I had signed a good many checks, notes, &c. 

X Int. 154. I now read to you “Ex. H” to the deposition of James 
H. Allen and ask you if that’s a copy of the instrument to which 
you signed the name of T. P. Ware? 

Ans. | think the document I signed was similar to that. 


407 X Int. 155. Did you not go to New Orleans and fix up that . 


document & sign T. P. Ware’s name to it to get indulgence 
from Allen, W. & B. for the T. P. Ware business? 

Ans. I did not. J never heard of the document until after I nad 
worked with Allen, W. & B.’s book-keeper one whole day trying to 
straighten up the account between T. P. Ware & Allen, W. & B. 
There was a considerable difference in the two accounts, which we 
were not able to straighten up to my satisfaction, but it was then 
that Mr. Allen insisted that his claim should be protected in that 
way, and that he would correct any error in T. P. Ware’s account if 
T. P. Ware could show him to what amount his claim was wrong, 
but insisted on me signing this document as T. P. Ware’s agent. 

X Int. 156. Did I understand you to say you told him, J. 
408 H. Allen, that you had power of attorney from T. P. Ware to 
sign it? 

Ans. I said I had power of attorney from T. P. Ware to sign all 
notes, drafts, & other instruments pertaining to his business. 

X Int. 157. What became of that power of attorney? 

Ans. I am not able to say; I carried it in my pocket for some time 
after T. P. Ware’s failure. 

X Int. 158. When was it executed ? 

Ans. About the time T. P. Ware started into business. 

X Int. 159. What time did T. P. Ware commence business at 
Crystal Springs? 

Ans. In September, 1881. 
409 X Int. 160. When & where did you say to J. M. Allen 
“that if Allen, W. & B. were not going to carry out their 
agreement to give up your notes & you would take care of your- 
self?” 

Ans. That was in the store, in Hazlehurst, of T. P. Ware the 

night that the attachment was run by Allen, W. & B. 
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X Int. 161. You say you told J. M. Allen that you did not like 
the way things were going on that night when you made this prop- 
osition to him about giving up the notes. To what do you refer 
when you say you did not like the way things were going on that 
night, & what was the cause of this statement of J. M. Allen? 

Ans. I did not think that J. M. Allen was discharging his duty, 

as he was delaying this attachment. 
410 X Int. 162. Had not Mr. Alfred Goldthwaite proposed to 
give up your notes and take up the paper that Allen, W. & B. 
had given you; did he not insist on doing so, & did you not insist 
that they should keep the notes; that the arrangement could be 
carried out to include your debt with that of Allen, W. & B.? 

Ans. Mr. Goldthwaite said to me that if it was his matter that he 
would insist on me giving up Allen, W. & B.’s uote & taking the two 
notes that I let Allen, W. & B. have against T. P. Ware, & he would 
take care of their claim, or his claim, & for me to collect my own, 
but he had instructions from Mr. James H. Allen to carry out the 
agreement that he had made with me unless other creditors could 
be kept from attaching for several days, and that T. P. Ware would 

consent for me to take all of the money that was taken in 
411 during that time in payment .of my claim, cancelling this 

agreement for him to pay my $10,000. I told Mr. Goldth- 
waite that it would not takein one-third enough to pay this claim ; 
besides that was ‘T. P. Ware’s matter & I could not do it without his 
consent. 

X Int. 163. What became of the money that was taken in at the 
Hazlehurst store, of which you had charge, for several days previous 
to the failure? 

Ans. It was turned over to T. P. Ware. 

X Int. 164. By whom & when? 

Ans. Some of it was turned over two or three nights before the 
attachment by me; the balance of it was turned over to him on the 
night of the attachment by G. L. Ware. 

X Int. 165. How did you come to go to Jackson to see Judge Har- 

ris before going to New Orleans, & what was the object of 
412 your visit to Judge Harris before going down there, bout 
the 7th of Nov., 1881? 

Ans. I had a letter from Mr. James H. Allen to come to New 
Orleans & fix up that matter. I supposed it was for T. P. Ware to 
turn over his stocks, &c., under the agreement which Judge Mays 
held to Allen, W. & B. 

My object to see Judge Harris was to find out if my claim could 
be included in this sale or transfer without endangering the interest 
of Allen, W. & B. & myself. 

Judge Harris drew up a bill of sale of all of T. P. Ware’s effects 
to Allen W. & Bush for the sum of $25,000, which included my 
claim. 

I delivered the bill of sale to Mr. Allen after he made known what 
he wanted with me and at once accepted the bill of sale, but said 
he was not willing to pay me the $10,000 until after he dis- 
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413 _ posed of thisstock. I refused to make that arrangement with 
him, but told him that I would not consent to anything 
unless I got pay for my claim against T. P. Ware. 

He then mentioned different ways to pay this claim, none of 
which suited me. He then told me to take care of my claim and he 
would do the same. 

[ left him with that understanding; he followed me, overtaking 
me somewhere near Gersom’s office. 

He then said for me to go back with him; that we had always 
been friends and that he was satisfied that we could fall on some 
plan by which we could all get our money. | 

He mentioned different ways, which I did not accept. He asked 
me then to mention some way or to state what I wanted. 

I told him that I had but one proposition to make; that was if 
he would give me their note, payable 90 days after date, for 

$10,000 I would turn over the two notes which I held against 
414 ‘TT. P. Ware to him, and would also give him grounds for at- 
tacliment against T. P. Ware. 

He stated that he would give me the note & pay it provided he 
was not defeated in the attachment against T. P. Ware. 

X Int. 166. You say you had already given him the bill of sale 
prepared by Judge Harris to all of T. P. Ware’s effects? 

Ans. I handed him the bill of sale as soon as he told me that he 
wanted possession of all of T. P. Ware’s effects under the agreement 
held by Judge Mays; but he seemed to recognize my claim against 
T. P. Ware, : and I also handed him the two notes, which he returned 
to me, I think, with the bill, when I insisted on his giving me 
$10,000 in cash or something equivalent. 

X Int. 167. What became of the bill of sale? 
415 Ans. I am not able to say, as it was not considered of any 
importance to me after he failed to comply with the agree- 
ment. 

X Int. 168. Was it not the understanding when you left N. QO. 
jhat if Allen, W. & Bs lawyer thought that a sale of the goods 
would stand that it was to be a sale instead of an attachment? 

Ans. There was no such an understanding. 

X Int. 169. Was it definitely understood when you left N. O. that 
Allen, W. & B. should attach T. P. Ware? 

Ans. It was. 

X Int. 170. There was no understanding, then, that in any event 
Judge Mays should take charge of the T. P. Ware stock ? 

Ans. Not with me. 
416 X Int. 171. The night that Mr. Goldthwaite had the con- 
versation with you at your house did you not tell us both that 
you had agreed with Mr. Allen that T. P. Ware would sell out to 
them, make an assignment and prefer them, or give grounds of, at- 
tachment, whichever might be thought most advisable? 

Ans. I did not. Mr. Allen, Mr. Goldthwaite, & myself spoke of 
all the propositions that was made, both by Mr. Allen & myself, 
& there was nothing said about leaving anything to any one. 
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X Int. 172. Did Judge Harris tell you, when you visited him here 
in Jackson, just before going to N. O.—just previous to the 17th of 
Nov., 1881, the time he fixed up the bill of sale of which you speak— 
that Allen, W. & B. could take your note- & include them in your 

debt with safety & make the money out of T. P. Ware? 
417 Ans. My recollection is that Judge Harris told me that if 
the claim was contested by other creditors it would be hard 
for him to say how it would be decided, but if Allen, W. WX Lb. ad- 
vanced the money that I would be safe in accepting it. 

X Int. 178. Did you not tell J. H. Allen in N. O. on Nov. 7, 1881, 
that Judge Harris said they, Allen, West & B., would be safe in pay- 
ing you the money & including it in their debt ? 

Ans. I told Jas. H. Allen that Judge Harris said that their buy- 
ing my claim would be like buying the claim of any other creditor, 
or something to that effect, & that there was no law that would 
prevent them from collecting a claim bought from any other creditor; 
that he considered a claim of that kind as legitimate as though the 

debt had been contracted direct with them. 
418 Ans. I did not tell them anything more than I have above 
stated about what Judge Harris said. 

X Int. 174. Did you not tell Mr. Goldthwaite that J. M. Allen, in 
your parlor in Hazlehurst, Miss., on the night of about the Sth or 
9th of Nov., 1881, that Judge W. P. Harris said that Allen, W. & B. 
would be safe in buying vour claim & including it In theirs & un- 
dertaking to collect it, either by a purchase from T. P. Ware of his 
stock, or by an assignment of it for their benefit, or by an attach- 
ment against T. P. Ware for their debt, including this amount, or 
words to that effect ? 

Ans. There was something said about the conversation that I had 
had with Judge Harris, & I think I told them about the same that 

I had told Mr. James H. Allen about the conversation. I 
419 have no recollection of telling them anything of the kind. 
X Int. 175. When you carried the bill of sale of all of T. P. 
Ware’s effects to Mr. Allen for the express consideration of $25,000, 
just tell us now what effects T. P. Ware had at that time. 

Ans. He had a store at Hazlehurst, with something over $20,000 
stock; some notes & accounts—don’t remember how many and 
what amount; an interest in a tan-vard near Hazlehurst—do not 
remember the value of it; a stock of goods at. Crystal Springs that 
was valued at 12 or $14,000. That’s all that I know of. 

X Int. 176. Did you state in your direct examination that when 
you turned some notes over to J. M. Allen the day of the attach- 
ment, after the attachment was served, that J. M. Allen told you 

those notes belonged to Allen, W. & B.? 
420 Ans. I did. 
X Int. 177. Did he say how they come to belong to Allen, 
W. & B.? : 

Ans. I think he said they belonged to Allen, W. & B. under this 
or that agreement. 

X Int. 178. What agreement? 
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Ans. He did not say; but the notes had been transferred to me 
by T. P. Ware in part payment, or some of them in part payment, 
of the claim I held against him; and as Allen, W. & B. had bought 
that claim these notes then become the property of T. P. Ware. 

X Int. 179. When were these notes transferred to you ? 

Ans. Some time previous to the 7th of Nov. I am not sure they 

were all transferred. 
421 X Int. 180. How long previous, to the best of your knowl- 
edge? 

Ans. Not a great while. I am not able to say how long. 

X Int. 181. How did you come by those not transferred to you? 

Ans. I am not able to say how they came into my possession, it 
has been so long. 

X Int. 182. Did you tell J. M. Allen anything about their having 
been transferred to you? 

Ans. I think I showed Mr. J. M. Allen the backs of the notes 
when they had been transferred and stated to him that they did 
not belong to me. 

X Int. 183. Did not that interview & the turning over of those 

notes by you to J. M. Allen come about in this way: Did not 
422 J.M. Allen ask you where the books & notes belonging to 

T. P. Ware were, & say that he wanted to have parties 
garnished ? : 

Ans. It did. 

X Int. 184. Did you not tell him at the same time that the books 
would not do the other creditors any good, & were not you «& 
T. P. Ware busy that day making settlements and collecting from 
parties who owed T. P. Ware; and did you not collect a part of the 
money due on these notes turned over to J. M. Allen & receipt the 
parties for the same? 

Ans. I told Mr. Allen that the books were in the store, and that 
some of the notes were in my house at that time; he asked me for 
them. I gave them up, stating that they either belonged to Allen, 

W.& B. or T. P. Ware. I might have assisted my brother 
423 in collecting some notes or accounts and receipted for same 

in my name, though I do not remember doing so. If I did it 
was collected for my brother’s benefit. : 

X Int. 185. If you had grounds of attachment against T. P. Ware, 
and he owed you money and you could not get it otherwise, why 
did not you attach him and why did you insist on some one else 
taking your claim? 

Ans. I preferred to collect my claim without going into the courts. 

X Int. 186. Was that the only reason; &, if so, why were you 
anxious to keep out of the courts? 

Ans. I knew that my creditors would garnish the sheriff in case 
I obtained judgment on my attachment and that it would be an 

endless litigation. 
424 X Int. 187. You stated in your direct examination that on 
the night before the attachment was sued out, when it had been 
arranged for T. P. Ware’s creditors to go to N. O.and try to effect an 
arrangement with Allen, W. & B., that some of the creditors backed 
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out; is it nota fact that it was arranged for the creditors present & you 
& J. M. Allen to go to N. O. on the night before the attachment was 
sued out, &-was it not you that backed out & notified the balance 
of us, after night, that you would not go that night; did you not 
give J. M. Allen as a reason for not going, when he urged you to do 
so, that those fellows were just trying to get you off to attach you, 
and did you not give as a reason you knew this that the telegraph 
operator had informed you of messages,that had been passing 

through his office; did you not give to the other creditors in 
425 Mr. Conn’s office that night as a reason for not going that you 

did not have the list of collaterals that you wanted to exhibit 
to Allen, W. & B. completed ? 

Ans. It is a fact that there was an agreement between J. M. Allen 
& myself to make this proposition in order to delay matters until J. 
M. Allen could get to Jackson & sue out his attachment, and I may 
have given the creditors some reason for not going. I had no idea 
of going, nor do I think Mr. J. M. Allen had; have no recollection 
of having any conversation with Mr. J. M. Allen that night about 
the attachment more than I have previously stated. 

X Int. 188. Were any of these attachment suits sued out against 
T. P. Ware about the time of his failure defended ? 

Ans. He made no defense to any of them. 
426 X Int. 189. What interest did J. P. Mathews have in the 
result of this suit at the time of his death ? 

Ans. He had no interest. He offered me a house & lot and 
$2,700, I believe, for my claim, which I accepted, & some writing 
passed between us, though the money was never paid nor the deed 
made to the property. 

X Int. 190. Just state what —the paper filed with the original 
papers in this case in the office of the chancery clerk of Copiah Co. 
signed in your handwrite- in about these words, “J. P. Mathews is en- 
titled to $2,700 out of the amount recovered in this case or in the 
case of W. P. Ware vs. Allen, W. & B.,” if there is such a paper. 

Ans. I did not know that this paper was to have been filed, as I 
above stated ; I had sold this claim to J. P. Mathews for a house & 

lot and some money, which he was to pay in a short fime & 
427 make a deed to the property. I have at home a memoran- 

dum of this agreement. I mentioned this matter to Mrs. J. 
P. Mathews soon after Mr. Mathews’death. She said she preferred not 
to carry out this agreement, but would get this paper from the chan- 
cery clerk & give it to me. 

X Int. 191. By whom is the memorandum you have at home 
signed ? 

“Ans. I think it is signed by both Mr. J. P. Mathews & myself; I 
am not sure. 

X Int. 192. Now, how does this explanation given by you account 
for the paper in the ‘clerk’s office saying that Mr. Mathews is enti- 
tled to $2,700 out of this claim ? 

Ans. ‘T think Mr. Mathews was to pay the $2,700 in money, & 

this house & lot spoken of was to have been put in as part 
428 payment for my claim against Allen, W. & B., — was in the 
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name of Mrs. Mathews or some one else, the remainder of the claim 
going to the party in whose name this house & lot was. 

X Int. 198. What was the house & lot estimated to be worth? 

Ans. I think 12 or 15 hundred dollars. 

X Int. 194. Now, then, from your statement, Mathews was to pay 
$2,700 in money & only get $2,700 back ; the other party was to put in 
12 or 14 hundred dollars, house & lot, & get the balance of a $10,000 
claim. Is that the way you understand it? 

Ans. I understand that the whole matter belonged to Mr. J. P. 
Mathews—house & lot & money—that he was to pay, but he claimed 

that way of designating his interest from his wife’s, and that 
429 they were to get the balance of this claim after Calhoon «& 
Green got their fees for collecting. 

X Int. 195. What were their fees to be? 

Ans. One-half of $10,000 if they collected it. 

X Int. 196. Just explain how it was that you gave J. P. Mathews 
an instrument in writing showing that he was entitled to just $2,700 
out of this claim, when, if he was entitled to anything under the - 
trade you made with him, he was entitled to your whole interest. 

Ans. This trade was made with J. P. Mathews about the time 
that Harris, Dodd & Co. paid to the chancery clerk some $1,600. 
Mr. Mathews stated to me that this amount would be attached by 
some of my creditors hefore we could fully consum-ate our trade, & 

that we would have it understood as that much of the claim 
430 would be due him; that he would give the chancery clerk 

notice, & that he could then fix up the papers according to 
our agreement. 

X Int. 197. Did you not indorse the notes of T. P. Ware to your- 
self to Allen, W. & B.? 

Ans. I did. 


Re-examination : 


Int. 1. If any one knew of your loan of money to J. P. Mathews— 
of any payment by him of any part of it—give the name of such 
person, & say whether such person is living or dead; «, if living, 
where is he? 

Ans. Mr. Ed. Mathews, the brother of J. P. Mathews, was present 
when J. P. Mathews paid me $500; saw me hand that $500 and 
$5,000 besides to T. P. Ware. This occur-ed in J. P. Mathews’ store. 

Mr. Ed. Mathews is living in Hazlehurst; can’t give the 
431 time; think it was during the year 1880. 

Int. 2. Say if you know whether T. P. Ware recognizes or re- 
pudiates his liability on the two $5,000 notes to you which you gave 
Allen, W. & B. for the note which is the cause of this suit. 

Ans. He never repudiated it, but always considered it a valid 
debt. 

Int. 3. Have you ever endorsed and delivered “ Ex. A” to the bill 
to Mathews ? 

Ans. I did not. 

Int. 4. State whether or not the trade between you and Mathews 
was not incomplete at the time of Mathews’ death. 
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Ans. It was. 

Int. 5. State whether or not the money contemplated to be 

432 paid by Mathews had been paid or whether the deed con- 

templated to be executed had been executed at Mathews’ 
death. 

Ans. There had been no money paid nor no deed executed. Mr. 
Mathews was at the store at which I am working on Sunday pre- 
vious to the Tuesday that he was killed and agreed with me to pay 
the money or give satisfactory security and have the deed made to 
me the next day. The next morning he wrote mea note stating 
there was to be a mob in town that day, and that we would have to 
put it off. This instrument of writing that I gave Mr. Mathews was 
only a few days previous to that, about the Ist of Nov. 

[nt. 6. Who is the administrator or executor of J. P. Mathews’ 
estate ? | 

Ans. I don’t know that they have an administrator. His brother, 

L. H. Mathews, has the management of the business; don’t 
433 think there was any administrator. L. H. Mathews is the 
surviving partner of J. P. Mathews & Co. 

Int. 6. State whether or not the heirs of Mathews have expressed 
an intention or a refusal to consum-ate the contemplated transaction 
between yourself and J. P. Mathews ? 

Ans. I have never heard any of them except Mrs. Mathews say 
anything about —. She said she could not carry out the agree- 


ment. 
W. P. WARE. 


Sworn to and subscribed before me this Ist day of October, 1884. 
L. F. CHILDS, 


Special Com’r. 


And afterwards, to wit, on the 13th day of November, 1884, an 
.creement of counsel as to proof was filed in said cause in the words 
ind figures following, to wit: 


rh 
a. 
. 
rat 


434 Agreement of Counsel. 


In the Cireuit Court of the United States for the Southern District 
~~ Mississippi. 


W. P. WARE vs. ALLEN, West & Busu et al. 


It is hereby agreed that the court shall hear all the evidence 
herein and shall consider only the competent evidence, and shall 
decide upon the exceptions already filed on final hearing. 

JOHN M. ALLEN, 
For Def’ ts. 
CALHOON & GREEN, 
Sol’s for Compl'ts. 
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And afterwards, to wit, on the 15th day of November, A. D. 1884, 
the complainants in said cause filed their bond for costs, which is in 
the words and figures following, to wit : 


435 ‘Tur State or Misstssipri, Copiah County: 


Know all men by these presents that we, W. P. Ware, Cynthia 
Ware, and G. L. Ware are held and firmly bound unto Allen, West 
& Bush in the sum of two hundred dollars; for the payment of 
which, well and truly to be made, we bind ourselves, our heirs, ex- 
ecutors, administrators, and assigns, jointly and severally, firmly by 
these presents. 

Signed by us, sealed with our seals, and dated this 14 day of Nov., 
1884. 

The conditions of the above obligation are such that whereas the 
above-bound W.P. Ware commenced a suit, which is now pending 
in the cireuit court of the United States for the southern district of 
Mississippi, in chancery, against the above-named Allen, West & 
Bush : 

Now, if the said W. P. Ware shall well and truly, at the determina- 

tion of said suit, pay and satisfy all the costs which have 
436 accrued accrued therein in said court, then the above obliga- 
tion to be null and void; otherwise to remain in full force 
and virtue. 
W.P. WARE. [sEAt. 
C.A. WARE.  [sEAL. 
G. L. WARE. | SEAL. 


THE Sratve oF Misstsstppr, Copiah County : 


Personally appeared before me, J. P. Groome, a justice of the peace 
of said county, the sureties for W. P. Ware on his bond for cost in 
case W. P. Ware vs. Allen, West & Bush, who, being duly sworn, de- 
pose and say that they are worth the sums set opposte their respect- 
lve names over and above all their legal liabilities, and that they 
have visible property to said amounts subject to levy and sale 
under execution, over and above all property exempt by law from 

sale for debts. to wit: | 
437 The sum of C. A. Ware, one hundred dollars; sum of one 
hundred, G. L. Ware. 
C. A. WARE, 
G. L. WARE. 


Sworn to and subscribed before me the 14th day of Nov’r, 1884. 
J. R. GROOME, J. P. 


Endorsed : Filed Nov. 15, 1884. J. M. McKee, cl’k. 


And afterwards, to wit, on the 27th day of November, A. D. 1884, 
the same being a day of the regular November term, 1884, of said 
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court, a final decree was made and entered of record by said court 
in the words and figures following, to wit: 


438 In the Circuit Court of the United States for the Southern 
District of Mississippi. 


W. P. Ware, Complainant, —) 
V8. . 372. 
ALLEN, West & Busu, Defendants. 


Be it remembered that this cause came on to be heard on the bill, 
answer, replication, exhibits, and proofs, and the court, being thereof 
sufficiently advised, and being of opinion that the complainant is 
not entitled to the relief sought, or to any relief, doth order, ad- 
judge, and decree that his bill be, and the same is hereby, dismissed, 
but without prejudice to any right he may have to bring his suit to 
recover at law from the defendants any sum that may be due him 
for services rendered, or upon or for any cause of action other than 
the promise contained in the instrument of writing dated November 
7, 1881, upon which the bill in this cause is brought, and which 

is exhibited and filed therewith. 
439 And it is further ordered, adjudged, and decreed that the 
defendants recover of the complainant aud Cynthia A. Ware 
and G. L. Ware, the sureties on his cost bond in this cause, the costs 
of the cause in this court and the chancery court of Copiah county, 
to be taxed, for which let execution issue, &c.,to be levied, &e. And 
it further appearing to the court that Harris, Dodds & Co., gar- 
nishees, have not paid into court the sum of fifteen hundred dollars, 
with interest from the first day of January, A. D. 1884, as required 
by the decree of this court, rendered on the 9th day of February, A. 
D. 1884, it is further ordered, adjudged, and decreed that the de- 
fendants have and recovered of the said Harris, Dodds & Co. the 
said sum of fifteen hundred dollars, with interest thereon from the 
first day of January, 1854, at the rate per cent. specified in the notes 
executed by them and now held by the defendants, and that 
440 ‘ten days after the filing by them of said notes the defend- 
ants, Allen, West & Brush, may have executed therefer, Xc. 

And it is further ordered, adjudged, and decreed that the clerk of 
the chancery court of Copiah county pay to the defendants, Allen, 
West & Bush, the sixteen hundred and thirteen and ,°j4 dollars de- 
posited with him by the garnishees, Harris, Dodds & Co., deducting 
therefrom the sum of fifty dollars for fees & compensation due said 
garnishees, upon the filing with them by said defendants of the note 
upon & for which said payment was made and the receipt for said 
sum paid by said check. 

And the complainants in open court having prayed an appeal to 
the Supreme Court of the United States, the same is granted upon 
his entering into bond in the penalty of one thousand dollars, con- 

ditioned according to law,and with securities to be approved 
441 _ by the court or judge thereof; but if supersedeas be desired 

such bond shall be in the penalty and conditioned according-, 
with sureties to be approved as aforesaid. 

17—369 
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Ordered, adjudged, and decreed this 22nd day of November, A. D. 
1884. 
R. A. HILL, Judge. 


And afterwards, to wit, on the 2nd day of September, A. D. 1885, 
the complainant filed in said court his appeal bond, which, with the 
approval of one of the judges thereon, is in the words & figures fol- 
lowing, to wit: 


442 In the Circuit Court of the United States for the Southern 
District of Mississippi. In Equity. 


W. P. Ware vs. ALLEN, West & Bus. 


Know all men by these presents that we, W. P. Ware, principal, 
and G. L. Ware and C. A. Ware, sureties, of the county of Copiah 
and State of Mississippi, are held and firmly bound unto J. H. Allen, 
of the city of New Orleans and State Louisiana, T. H. West, of the 
city of St. Louis and State of Missouri, and J. C. Bush, of the city of 
Mobile and State of Alabama, partners under the firm name of 
Allen, West & Bush, in the sum of one thousand dollars ($1,000), to 
be paid to the said Allen, West & Bush, their executors or adminis- 
trators; to which payment, well atid truly to be made, we bind our- 

selves and each of us, jointly and severally, and our and each 
445 of our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals. Dated this 22nd day of August, A. D. 
1885. 

Whereas the above-named W. P. Ware hath prosecuted an appeal 
to the Supreme Court of the United States to reverse the decree ren- 
dered in the above-entitled action by the circuit court of the United 
States for the southern district of Mississippi, sitting in equity : 

Now, therefore, the condition of this obligation is such that if the 
above-named W. P. Ware shall prosecute his said appeal to effect 
and answer all costs if he shall fail to make good his appeal, then 
this obligation shall be void; otherwise to remain in full force and 


virtue. 
W. P. WARE. [seat 
G. L. WARE. SEAL._ 
i. A. WARE. SEAL. | 


444 SrTaTe or Mississippi, | 
Copiah County, | 


8S - 


Before the undersigned officers this day came G. L. Ware and C. 
A. Ware, sureties on the foregoing bond, and make oath that they 
are worth the sum of one thousand dollars, in visible property lia- 
ble to execution, over and above their liabilities and exemptions. 

G. L. WARE. 
C. A. WARE. 
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Sworn to and subscribed before me this 22nd day of August, A. D. 


1885. 
G. D. LOWE, J. P. 


I approve the foregoing bond and sureties. 


R. A. HILL, Judge. 
Endorsed: Filed Sept. 2, 1885. J. M. McKee, el’k. 


445 Opinion. 


In the Circuit Court of the United States for the Southern District 
of Mississippi. Nov. Term. 


W. P. Ware vs. ALLEN, West & Busu. 


This cause is submitted upon bill, answer, exhibits, and proof, 
from which the following facts appear: The complainant for a 
number of years prior to November, 1879, carried on an extensive 
mercantile business in Copiah county, in this State, in his own name 
and in partnership with others; that he and his brother, T. P. 
Ware, as partners, carried on a mercantile business in the town of 
Hazlehurst, in which town complainant then earried on a business 
in his own name; that about November, 1879, complainant failed ; 
that the business of T. P. Ware & complainant was wound up, leav- 
ing nothing to either partner; that complainant in his individual 

business failed for a large sum,a considerable portion of 
446 which remains due and unpaid; that the stock of goods 

owned by him when he failed was sold and purchased by the 
judgment creditors, who divided them between them; that a con- 
tract was made between T. P. Ware, or by complainant in the name 
of T. P. Ware, for the purchase of a portion of these goods upon 
time, with security for the payment of the purchase-money. 

That thereupon a new business was commenced in the name of 
T. P. Ware, but wholly conducted and controlled by compiainant; 
that afterwards T. P. Ware opened a business in his own name at 
Crystal Springs, in Copiah county ; that complainant, acting in the 
name of T. P. Ware, entered into a contract with Allen, West & 
Bush as his cotton factors, commission merchants doing business in 

the city of New Orleans, for advance of money, to be repaid 
447 by the shipments of cotton in the usual course of business 

between country merchants and their cotton factors and com- 
mission merchants; that the advancements being heavy, on the 4th 
day of July, 1881, complainant went to New Orleans to consult with 
defendants in relation to their business, when defendants, desiring to 
be secured in their debt due from the business conducted by com- 
plainant in the name of T. P. Ware, complainant in the name of T. 
P. Ware executed an agreement in writing setting forth as a consid- 
eration for the promises made therein that he was largely indebted 
to defendants for advances and facilities in his business, he agreed 
and obligated himself to protect the defendants in every way possi- 
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ble, and in pursuance thereof promised by the first day of Septem- 
ber then ensuing to have made out a complete list of all his ac- 

counts, notes, stocks, goods, &c.,and to deposit the same with 
448 Judge H. B. Mays, of Hazlehurst, and should it become nec- 

essary at any time to use the same to protect defendants that 
they should have full power and authority to authorize Judge Mays 
to consum-ate the agreement and to make the same an absolute 
sale of all the property and assets mentioned, and a delivery of them 
to Judge Mays for the payment of the sum due. ‘The paper con- 
tains other stipulations and promises that need not be stated. 

Thus matters stood until the 7th day of November, 1881, when 
complainant again visited New Orleans and represented to defend- 
ants that the house of T. P. Ware was about to fail, and that he held 
two of T. P. Ware’s notes, each for the sum of $5,000, which notes 
are described in complainant’s bill, and that if defendants would 
pay off the notes or agree to do so he would have T. P. Ware to 
: make an assignment of all the stock of goods in Hazlehurst 
449 and also his stock at Crystal Springs, where T. P. Ware was 

running the store, and would prefer defendants for their claim 
(then amounting to about $16,000), and to include enough to cover 
these two notes, or he would have T. P. Ware to sell the stock to de- 
fendants, or if an attachment was necessary he would get T. P. Ware 
to abscond or otherwise get him to act so as to lay grounds for an 
attachment. 

Defendants, being desirous to save their debt, replied to complain- 
ants that if they could do so legally and without jeopardizing their 
own claim they would comply with complainant’s request, but de- 
sired first to consult their general attorney, J. M. Allen. Defend- 
ants first gave a receipt for the notes, which not being satisfactory 
to complainant, the written promise upon which this suit is based 
was executed and delivered to complainant, which reads as follows: 

Nov. 7, 1881. 
Ninety days after date we promise to pay W. P. Ware or 
450 ~=order ten thousand dollars for two notes of W. P. Ware, for 
five thousand dollars each, dated August 21, 1881, one on de- 
mand and one at 30 days, provided we are not defeated in the suit 
against T. P. Ware; if so, this note is void. 
Yours truly, ALLEN, WEST & BUSH. 


As part of the conference leading to the execution of this paper 
complainant assured defendants that Judge W. P. Harris, of Jack- 
son, was his attorney; that he, Harris, stated the proposed arrange- 
ment was all right and would be valid, and exhibited a letter, pur- 
porting to have been written by Judge Harris, announcing the same 
opinion, with the draft of a bill of sale to consum-ate it, but which 
are not produced. Defendants informed complainant that they 
would immediately telegraph their attorney, J. M. Allen, to come 
and advise them as to the legality of the transaction, but, not being 

willing to run.too much risk in waiting for Mr. Allen, 
4503 they employed and immediately sent Mr. Goldthwaite, an 
attorney of New Orleans, to Hazlehurst to look after the matter 
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and see what was best to be done until Mr. Allen should arrive, & 
complainant had informed defendants that the creditors of T. P. 
Ware were pressing for payment and there was danger they would 
attach his property. Upon the arrival of Goldthwaite at Hazle- 
hurst complainant and he went to the house of Judge Mays, who 
then had in his possession the written agreement of the 4 July. 
Nothing, however, was done until the arrival of J. M. Allen, who 
decided that the proposed proceedings would not do; that it would 
defeat the collecting of both the two notes of August 21st and 
defendants’ claim, and that it must be abandoned. . Complainants 
insisted that Judge Harris had decided that it would be valid 
451 and that there was nothing or would be nothing illegal in it. 
Allen replied that he had great confidence in Judge Harris’ 
legal opinion, and a proposition was made that he would visit Judge 
Harris in Jackson, and if he gave it as his opinion that the contract 
and proceedings would be valid and binding as against the creditors 
of 'T. P. Ware he would agree to it and carry it out. Accordingly 
Allen came to Jackson, and, upon conference with Judge Harris, 
both agreed tliat it would be void if attached by T. P. Ware’s cred- 
itors. Allen returned to Hazlehurst and so informed complainant, 
and that he would proceed to attach for defendants’ debts alone and 
did immediately take steps to that effect and had the stock of goods 
seized. Complainant had full knowledge of these proceedings and 
aided intheirexecution. Nodefence was made to theattachment, and 
defendants obtained judgment for their debtin thiscourt. In 
452 the meantime the goods were, by consent of all parties in inter- 
est, sold to defendants for a sum less than defendants judgment 
and another which was a prior levy and lien. When the attachment 
was being levied Allen asked complainant where the books of ac- 
count and notes were, who replied that the books were where the 
other creditors could not find them, and that he had the notes, and 
gave to Allen notes on various parties amounting to about $1,600, 
a portion of which have since been collected by defendants. 

Complainant stated to defendants or to Allen, their attorney, that 
the not placing of the indebtedness of T. P. Ware to bim on T. P. 
Ware’s books and not putting it on his, T. P. Ware's, stateynent of 
indebtedness shown to his creditors would be ground for attachment, 

or asked if it would not be such grounds, and that his pur- 
453 pose in not placing it on the books of T. P. Ware was to 

avoid its being taken by garnishment for his, complainant’s, 
debts. 

The proof further shows that after the execution of the paper 
upon which this suit is brought the defendants were summoned as 
garnishees, in a court in New Orleans, in a suit against complain- 
ant, when complainant requested them to answer that they had 
none of his effects in their hands. His explanation is that the at- 
tachment suit against T. P. Ware had not then been determined. 

The proof further shows that after the attachment suit was deter- 
mined complainant stated to defendants or Allen, their attorney, 
that he ought to have something; that but for him defendants 


would have got nothing. 
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ble, and in pursuance thereof promised by the first day of Septem- 
ber then ensuing to have made out a complete list of all his-ac- 

counts, notes, stocks, goods, &c.,and to deposit the same with 
448 Judge H. B. Mays, of Hazlehurst, and should it become nec- 

essary at any time to use the same to protect defendants that 
they should have full power and authority to authorize Judge Mays 
to consum-ate the agreement and to make the same an absolute 
sale of all the property and assets mentioned, and a delivery of them 
to Judge Mavs for the payment of the sum due. ‘The paper con- 
tains other stipulations and promises that need not be stated. 

Thus matters stood until the 7th day of November, 1881, when 
complainant again visited New Orleans and represented to defend- 
ants that the house of T. P. Ware was about to fail, and that he held 
two of 'T. P. Ware’s notes, each for the sum of $5,000, which notes 
are described in complainant’s bill, and that if defendants would 
pay off the notes or agree to do so he would have T. P. Ware to 

make an assignment of all the stock of goods in Hazlehurst 
449 and also his stock at Crystal Springs, where T. P. Ware was 

running the store, and would prefer defendants for their claim 
(then amounting to about $16,000), and to include enough to cover 
these two notes, or he would have T. P. Ware to sell the stock to de- 
fendants, or if an attachment was necessary he would get T. P. Ware 
to abscond or otherwise get him to act so as to lay grounds for an 
attachment. 

Defendants, being desirous to save their debt, replied to complain- 
ants that if they could do so legally and without jeopardizing their 
own claim they would comply with complainant’s request, but de- 
sired first to consult their general attorney, J. M. Allen. Defend- 
ants first gave a receipt for the notes, which not being satisfactory 
to complainant, the written promise upon which this suit is based 
was executed and delivered to complainant, which reads as follows: 

Nov. 7, 1881. 
Ninety days after date we promise to pay W. P. Ware or 
450 ~—order ten thousand dollars for two notes of W. P. Ware, for 
five thousand dollars each, dated August 21, 1881, one on de- 
mand and one at 30 days, provided we are not defeated in the suit 
against T. P. Ware; if so, this note is void. 
Yours truly, ALLEN, WEST & BUSH. 


As part of the conference leading to the execution of this paper 
complainant assured defendants that Judge W. P. Harris, of Jack- 
son, was his attorney; that he, Harris, stated the proposed arrange- 
ment was all right and would be valid, and exhibited a letter, pur- 
porting to have been written by Judge Harris, announcing the same 
opinion, with the draft of a bill of sale to consum-ate it, but which 
are not produced. Defendants informed complainant that they 
would immediately telegraph their attorney, J. M. Allen, to come 
and advise them as to the legality of the transaction, but, not being 

willing to run too much risk in waiting for Mr. Allen, 
4504 they employed and immediately sent Mr. Goldthwaite, an 
attorney of New Orleans, to Hazlehurst to look after the matter 
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and see what was best to be done until Mr. Allen should arrive, & 
complainant, had informed defendants that the creditors of T. P. 
Ware were pressing for payment and there was danger they would 
attach his property. Upon the arrival of Goldthwaite at Hazle- 
hurst complainant and he went to the house of Judge Mays, who 
then had in his possession the written agreement of the 4 July. 
Nothing, however, was done until the arrival of J. M. Allen, who 
decided that the proposed proceedings would not do; that it would 
defeat the collecting of both the two notes of August 21st and 
defendants’ claim, and that it must be abandoned. Complainants 
insisted that Judge Harris had decided that it would be valid 
451 and that there was nothing or would be nothing illegal in it. 
Allen replied that he had great confidence in Judge Harris’ 
legal opinion, and a proposition was made that he would visit Judge 
Harris in Jackson, and if he gave it as his opirfion that the contract 
and proceedings would be valid and binding as against the creditors 
of ‘T. P. Ware he would agree to it and carry it out. Accordingly 
Allen came to Jackson, and, upon conference with Judge Harris, 
both agreed that it would be void if attached by TT. P. Ware’s cred- 
itors. Allen returned to Hazlehurst and so informed complainant, 
and that he would proceed to attach for defendants’ debts alone and 
did immediately take steps to that effect and had the stock of goods 
seized. Complainant had full knowledge of these proceedings and 
aided intheirexecution. Nodefence wi. made to theattachment, and 
defendants obtained judgment for their debtin thiseourt. In 
452 the meantime the goods were, by consent of all parties in inter- 
est, sold to defendants for a sum less than defendants judgment 
and another which was a prior levy and lien. When the attachment 
was being levied Allen asked complainant where the books of ac- 
count and notes were, who replied that the books were where the 
other creditors could not find them, and that he had the notes, and 
gave to Allen notes on various parties amounting to about $1,600, 
a portion of which have since been collected by defendants. _. 

Complainant stated to defendants or to Allen, their attorney, that 
the not placing of the indebtedness of T. P. Ware to bim on T. P. 
Ware’s books and not putting it on his, T. P. Ware's, stateynent of 
indebtedness shown to his creditors would be ground for attachment, 

or asked if it would not be such grounds, and that his pur- 
453 pose in not placing it on the books of T. P. Ware was to 

avoid its being taken by garnishment for his, complainant's, 
debts. 

The proof further shows that after the execution of the paper 
upon which this suit is brought the defendants were summoned as 
garnishees, in a court in New Orleans, in a suit against complain- 
ant, when complainant requested them to answer that they had 
none of his effects in their hands. His explanation is that the at- 
tachment suit against T. P. Ware had not then been determined. 

The proof further shows that after the attachment suit was deter- 
mined complainant stated to defendants or Allen, their attorney, 
that he ought to have something; that but for him defendants 
would have got nothing. 
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These, I believe, are about all the facts that need be stated to an 
understanding of the questions to be decided. It is insisted upon 
the part of complainant that the written contract upon which 
454 the suit is brought is a promise to pay the sum of ten thou- 
sand dollars ninety days after date, with but one condition, 
and that is that defendants should be defeated in their suit against 
T. P. Ware, and that that event has not occur-ed, but, upon the con- 
trary, defendants were successful in that suit, and that no parol 
agreement or evidence is admissible to defeat the relief sought in the 
bill. The general rule is that parol evidence is inadmissible to con- 
tradict a written agreement, but this, like almost all other general 
rules, has its exceptions. Parol evidence is admissible to show a 
want or failure of consideration. 

Parol evidence is also admissible to show that the parties have 
abandoned the written contract or made a new contract by which 
the written contract is made null and void. Parol evidence is also 

admissible to show that the written contract is only to take 
455 effect upon the happening of some other event necessary to 

bind both parties to it. Parol evidence is also admissible to 
show that the written contract was procured by misrepresentation 
and fraud or that it is against public policy and void. In all such 
cases parol evidence is admissible to show the circumstances leading 
up to the making of the written contract, in order to determine its 
character; otherwise no relief could be given against a void, illegal, 
or other inequitable written contract which one party might procure 
from another. It is further insisted upon the part of complainant 
that, having shown a prima facie right to a decree for the amount 
due upon this written contract and without being compelled to show 
any fraud, the defendants cannot set up any fraud upon his part to 

defeat his recovery. The rule is certainly true that when 
456 two parties enter into a fraudulent or illegal contract in 

which both are equally culpable courts will not aid either, 
but will leave them as they have placed themselves, but this, like 
other general rules, has its exception, and that is where one is more 
guilty than the other, and especially so where the more guilty party 
has by misrepresentation or other unequal advantage induced the 
less guilty party to enter into it. In such cases the courts will re- 
lieve the less guilty. The rules of law first stated are ‘those upon 
which complainant’s counsel mainly rely to obtain a decree for 
the sum claimed and to defeat the defendants of the defence set up 
against the relief sought by the bill. A very large number of 
authorities have been read and commented upon by the learned and 

astute counsel on both sides in maintainance of their respective 
457 positions, but when examined I am satisfied they establish 

both the rules and exceptions as above stated. Reference and 
comment on these authorities would extend this opinion to too great 
a length, so that it only remains for me to apply these rules to the 
facts above set forth. I am satisfied that whether the business done 
in the name of T. P. Ware was, in fact, his individual business or 
that of complainant, or of both, that as complainant was the entire 
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manager and controller of it he cannot set up any right growing out 
of the business in his own behalf: that would be a fraud if done by 
T. P. Ware. If complainant was really the party in interest, either in- 
dividually oras a partner, then the two notes executed and claimed as 
the consideration for the notes sued upon were not due to complainant, 

but in case he was the owner of the business he controlled 
458 inthe name of T. P. Ware he was the debtor and not the 

creditor. If they were jointly interested, then he was the 
joint debtor, as there is no evidence that the money was used other- 
wise than in the business. 

Again, it is admitted that if the money was paid by complainant 
to Tl’. P. Ware it was done secretly and was not put upon the books 
of ‘I’. P. Ware, and which was done, first, to defraud the creditors of 
complainant and, secondly, to defraud tie creditors of T. P. Ware. 
Complainant seems sensible of this fact and gave that as grounds for 
attachment against T. P. Ware. Complainant was the sole manager 
of the business under his charge, and if a fraud was practiced upon 
his own creditors and those of T. P. Ware he did it and can ob- 

tain no advantage from it. It is admitted that his purpose 
459 in placing the notes in the hands of defendants was to place 
them bevond the reach of his creditors. 

So far as he was concerned the whole scheme in carrying it out 
was for the same purpose; if not there was no necessity to place 
them in the handsof any one. He could have secured himself in any 
wav he choose. So far as the transaction of the business was con- 
cerned he was the sole actor and T. P. Ware but a figure-head. 

The defendants’ purpose, as it appears, was only to collect. an 
honest debt due them, which, before anything was known by them 
of complainant’s real or pretended debt, he had by solemn promise 
in writing obligated himself to secure and upon which his credit 

was extended and in which there was no fraud upon the part 
460 ~— of the defendants, at least up to the time complainant pro- 

posed to them to aid him in securiug the payment of the two 
notes claimed to be due and which they seemed unwilling to enter 
into if illegal and fraudulent, arid so far as the proceedings went 
were induced to do so by the representations of complainant,#o that 
complainant and defendants stand on a very ditferent footing and — 
which, under the exception to denying relief in cases mixed with 
fraud, the defendants may set up the fraud of the complainant. 

The written contract upon which the suit is based is not commer- 
cial paper, and if it was this suit is between the contracting parties. 

Complainant is not entitled to a decree is his favor without show- 
ing that defendants had a suit with T. P. Ware; the contract does 

not sufficiently describe what kind of suit was meant, whether 
461 one then in existence or thereafter to be brought, which re- 

quires testimony to explain the ambiguity; and as that suit 
has to be brought before the court its character and quality may be 
inquired into to determine whether or not its decision will have the 
effect of validating or invalidating the obligation of the written con- 
tract. 
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Upon this examination I am satisfied a disclosure of fraud upon 
the part of complainant is found which debars him from a decree in 
his favor. 

But if I am mistaken in all these conclusions I am satisfied there 
is anotheravailable ground of defense to the claim of complainant, and 
that is that the contract and agreement between the parties was never 
consum-ated. The testimony, all taken together, shows that the exe- 
cution of the written contract and its delivery to complainant was 

only intended to become binding upon condition that J. M. 
462 ~=Allen, defendants’ attorney, should decide that the two notes 
could be collected either by an assignment of the property and 
assets held in the name of T. P. Ware or by a purchase of the same 
by defendants or by attachment, including these notes and the debt 
due defendants. ‘The decision of both J. M. Allen and Judge Har- 
ris was that these demands against T. P. Ware could not be main- 
tained against the creditors of ‘Tl. P. Ware, and so far at least as the 
defendants were concerned it was abandoned as to the claim on the 
two notes, and of which fact complainant was notified and did not 
dissent therefrom and did not set up any claim for the payment of 
the amount stated in the written contract or paper of Nov. 7th, 
1881, until about a year after the suit against T. P. Ware was deter- 
mined. 
It is true that complainant aided defendants in their at- 
463 tachment proceedings, but so far as he could do so legally 
he was under obligation so to do under the agreement of July 
the 4th. I am also satisfied that he expected defendants, as far as - 
they could do so, to provide for the payment of these two notes or, at 
least, to receive compensation in some way for the aid given, and 
the defendants did show a disposition to aid him by employing him 
and giving him an opportunity to purchase the goods and assets— 
in other words, to give him what might be left afler payment of their 
judgment. 

If [am correct in the conclusion, Ist, that the agreement and 
contract between complainant and defendants was only in progress 
and never consum-ated ; and, secondly, that if it was at one time 
consum-ated, but by both parties afterwards abandoned, then, in 
either case, the rule involved that no parol agreement or evidence 

: to sustain the same to contradict a written contract does not 
464 apply, and the defense set up in the answer must prevail. 

The result is that complainant’s bill must be dismissed, but 
without prejudice tocomplainant’s bringing his suit to recover from 
defendants any sum that may be due him for services or any cause 
of action other than a recovery upon the written promise con- 
tained in the writing of Nov. 7, 1881, and upon which this suit is 
founded. The defendants will have their decree for the costs of this 
cause. 


R. A. HILL, Judge. 
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for said district, hereby certify that the preceding annexed 464 
pages contain a true and complete transcript of the record of said 
court in the cause therein stated and of the opinion of the court 
therein as the same now remains in our said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of our said court, at office, in Jackson, in said district, this 
Ist day of October, in the year of our Lord 1885. 
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' Mississippi, 5th Circuit. 
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Assignment of Errors. 


Comes the appellant, by attorneys, and says that 
manifest error hath intervened to his prejudice in the 
record herein, and, for causes, assigns : 


Ist. The court erred in not excluding from con- 
sideration. on complainant’s exceptions, the inter- 
rogatories to and answers of witnesses Goldthwaiteg, 
J. H. Allen, J. M. Allen and Reynolds, specified 
on R. 76, tending to prove that Exhibit “A’”’ to thee 
bill was executed and delivered upon a contempora- 
neous parol condition other than and contradictory of ' 
that expressed in Exhibit ‘‘A ;*’ and as attempting 
to vary a written instrument by parol colloquium 
before its execution variant from and contradictory 
thereof; and as irrelevant; and because the answer 
avers affirmatively that the parol agreement and 
Exhibit ‘‘A’’ were executed by complainant and re- 
spondent in pursuance of a common scheme to de- 
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fraud the creditors of T. P. Ware; and because the 
answer avers that the said parol agreement and Ex- 
hibit ‘‘A’’ was entered into by Allen, West & Bush 
to overreach and deceive W. P. Ware. 

Under agreement (R. 127), the court was to hear 
all evidence, but consider only the competent evi- 
dence, and the opinion shows that all was considered. 

2d. The court erred in not granting the relief 
prayedGn the bill and answer; and@n the proof, 
and in denying the same and in dismissing the bill, 
and for other errors apparent, &c. 

S. S. CALHOON, 
MARCELLUS GREEN, 
Sols. for Appellant. 


IN THE SUPREME COURT OF THE UNITED STATES. 


W. P. WaRE 

v8. . | 

J. H. ALLEN, ef al., composing the { 
firm of Allen, West & Bush. J 


-No. 368. 


Abstract for Appellant. 


This was a proceeding in chancery under the stat- 
ute of the State of Mississippi, giving to the chan- 
cery court jurisdiction in foreign attachment cases, 
by foreign attachment, by the appellant against the 
appellees in the chancery court of Copiah County, 
and subsequently removed to the Federal court by 
appellees. 


3 
Bill. 


(R., 1.) The bill alleges that{on Nov. 7th, 1881, 
Allen, West & Bush signed and delivered to appel- 
lant their written promise, a copy of which is filed 
as Exurpir A to the bill, whereby they promised 
ninety days thereafter to pay him or order 310,000, 
for two notes of T. P. Ware for $5,000 each, pro- 
vided they were not ‘‘defeated ’’ in the suit against 
T. P. Ware, in which case (of such defeat) said 
promise to be void ; that thereupon (R. 2) appellant 
handed them said two notes of T. P. Ware, duly 
endorsed, and that they were not defeated in their 
suit, but realized from it a large sum of money ; al- 
leging, also, refusal to pay and non-residence. 


(R.. 2.) Exhibit ‘*A’’ to the bill is as follows: 


‘“New Or vLEANS, Wor. 7//, 1881. 

‘Ninety days after date we promise to pay W. P. 
Ware or order ten thousand dollars for two notes of 
T. P. Ware for five thousand dollars each, dated 
August 21, 1881, one on demand and one at thirty 
days, provided we are not defeated inthe suit against 
T. P. Ware; if so, this note is void. 

‘* Yours truly, 
‘ALLEN, West & BusH.’’ | 


(R., 9.) The bill was taken for confessed against 
Thos. H. West and Jas. C. Bush, because the answer 


was not sworn to by them. 


Answer. 


(R., 4.) James H. Allen answered in the name of 
the firm: ‘‘ They admit the signing and delivery to 
complainant, of Axhibit A to the bill, but deny it 


‘ 
; 
; 
: 
% 
: 
| 
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imposed legal or moral obligation for these reasons : 
that at the time of executing Hahibit A to the bill, 
and long prior thereto, complainant had been carry- 
ing on business, in Hazlehurst, in the name of his 
brother, T. P. Ware, where complainant (W. P. 
Ware) a few years previous had failed, owing largely, 
and he was doing business in the name of T. P. Ware 
as a screen or shield to deceive and defraud the 
creditors of W. P. Ware, complainant, and while 
being so conducting the business became indebted to 
Allen, West & Bush for money advanced (R. 5) in 
the sum of about $16,247.86, and that Hxhibit A was 
executed under the following circumstances : Com- 
plainant (W. P. Ware) tame to New Orleans and 
represented that the house of T. P. Ware was about 
to fail, and thathe, W. P. Ware, held T. P. Ware’s 
two notes for $5,000 each, and proposed ‘that if 
these respondents would pay off his notes or agree to 
do so,’ he would have T. P. Ware make an assign- 
ment and prefer respondents for their claim and in- 
clude enough to cover the claims of complainant, or 
sell to them sufficient to cover their claim and com- 
plaininant’s and would have T. P. Ware abscond ; 
and that his, Ware’s, attorney had assured him that 
either the sale or assignment would be good in law ; 
and that he insisted that the respondents should in- 
clude these notes in the sale or assignment which T. 
-P. Ware was to make and which he proposed to 
guarantee. 

(R., 13.) ‘* These propositions were accompanied 
with intimations, if not threats, that unless com- 
plainant’s demands were complied with these respon- 
dents would probably lose their debt, respondents 
being largely interested, and feeling assured of the 
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control of the complainant over the goods, which con- 
stituted the only assets out of which they could collect 
their debts, and believing that T. P. Ware was alto- 
vether under the control of W. P. Ware, they were 
anxious to come to some agreement by which they 
could prevent him from making some fraudulent dis- 
position of the goods, before they could have oppor- 
tunity to secure themselves.” 

That they telegraphed for Jno. M. Allen, their at- 
torney, and asked W. P. Ware to wait until he ar- 
rived before executing any papers, promising him 
that if their attorney advised them that they could, 
without risk, make an assignment by which he could 
be secured in his money or what he claimed, that 
they would do it, but without advice, were unwil- 
ling to take such a step. ‘*‘Complainant assuring 
them that his attorney had assured him that they 
could assume his claim and charge it to T. P. Ware 
and include it in their claim without any risk,’’ but 
being in a great hurry, complainant insisted that 
respondents should (R. 6) take T. P. Ware's notes 
and give him Aahibit A tothe bill, and that he would 
go back to Hazlehurst and keep things straight un- 
til J. M. Allen arrived, and that if he (J. M. Allen) 
thought that respondents would not be safe in trying 
to collect this amount from T. P. Ware by assign- 
ment or sale, or that ‘‘ respondents would be en- 
dangering their own by it, he would abandon it,’’ 
and that it was with this distinct understanding and 
agreement that H2hibit A was given to complainant; 
‘‘that the suit referred to in Exhibit A against T. P. 
Ware was because we were confident if a sale or as- 
signment was made to us, including these notes * 
it would be attacked and attached by other creditors, 
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and respondents would have to defend by suit for 
the maintenance and recovery of the money claimed 
to be due on these notes from T. P. toW.P. Warein 
asuitin(R.7) which this amount was to be included.’’ 
‘‘ Respondents deny that they ever sued for or col- 
lected one dollar or one cent from T. P. Ware or any 
suit in which these notes cut any figure or formed 
any part of the matter in dispute, and the suit re- 
ferred to in this paper (Ex. A) was never brought, 
but was abandoned under a subsequent agreement 
between complainant and these respondents.’’ 

(R., 6.) TkatuponJ. M. Allen’s arrival, after he was 
made fully acquainted with the facts, headvised them 
to have nothing to do with the claim of W. P. Ware 
vs. 7. P. Ware, and that ‘“‘J. M. Allen then went 
to Hazlehurst to inform W. P. Ware of his deter- 
mination in the matter;*’ that after talking with 
complainant about it, and informing him of his de- 
termination, W. P. Ware said Jndge Harris, of 
Jackson, was his attorney, and that if Mr. J. M. 
Allen would go to see him and talk with him he, 
complainant, would release respondents from the 
agreement contained in Exuipit A ; ‘‘and Mr. Allen, 
having great confidence in the legal ability and in- 
tegrity of Hon. W. P. Harris, said he would abide 
by what he said, and went to see Judge Harris, and 
he said, under the circumstances, he could not advise 
respondents to make an attempt to collect the claim 
of complainant; that they would be jeopardizing 
their own claim, and would bein great danger of 
losing it, and advised against it;’’ ‘‘of all wilich 
complainant was duly informed ;’*’ that the notes 
were not given back to complainant, was not known 
to respondents for some time afterwards ; that the 
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notes were given to J. M. Allen, who had the man- 
agement of respondents’ claim against T. P. Ware, 
and he said ‘‘ they were by mistake mislaid, and not 
known by him to be in his possession,’’ and the said 
two notes of T. P. Ware are filed with the answer, 
‘*to be returned by order of the court to complain- 
ant.”’ 

‘¢ Now, these are the circumstances under which 
the note or contract sued on was given, and respon- 
dents say that the notes given by T. P. Ware to W. 
P. Ware, if ever given at all, were without consid- 
eration, and represented a simulated debt ; that that 
and the agreement of , under which the 
writing sued on was executed was o!tained, was but 
a common scheme of fraud, in which the creditors 
of the business done in the name of T. P. Ware 
were to be sufferers, and is therefore all void and 
fraudulent, and of no effect.” 


Exhibit to Answer. 


(R., 7.) The two notes of T. P. Ware, filed with 
the answer, are negotiable promissory notes, each 
for $5,000, endorsed by W. P. Ware, the payee 
specially to Allen, West & Bush. 


Evidence for Respondent, Appellees. 


(R., 18-19.) Judge T. E. Cooper testified that he 
had garnished upon debts due by W. P. Ware, the 
firm of W. P. Ware & Co., in 1878, and that the 
firm was composed of W. P. Ware and T. P. Ware, 
and that T. P. Ware was appointed receiver; that . 
the receivership did not yield anything for W. P. 
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Ware’s creditors ; that after this he garnished T. P. 
Ware, who was doing business in his own name, as 
being indebted to W. P. Ware, and both Wares tes- 
tified that T. P. Ware did not owe W. P. Ware 
anything, and that W. P. Ware had no interest in 
the business, but was a(R. 19) clerk. This was in 
1879 or 1880. 

(R., 16.) The questions and answers were objected 
to as incompetent. 

(R., 21.) Jas. C. Reynoups, for respondent: That 
on November 7th, 1881, J. H. Allenand W. P. Ware 
had been conversing off and on ali day long. Late 
in the evening they both came to my desk; J. H. 
Allen said he had made an arrangement to receipt 
to Ware for T. P. Ware two notes of $5,000 each, 
and handed me the notes and directed me to write a 
receipt which witness did... (Receipt, R., p. 20.) 
After writing the receipt W. P. Ware objected to it 
to J. H. Allen. Ware and Allen then had further 
private conversation, and just before Mr. Ware 
left, under directions from J. H. Allen, (R., 22,) 
witness wrote the contract upon which this suit, is 
based, and Ware left. 

Complainant objected to the questions eliciting 
this as incompetent and irrelevant. (R., 24.) 

(R., 38.) Jas. H. ALLEN, for respondent, resides 
in New Orleans and is a member of Allen, West & 
Bush; had a conversation with W. P. Ware on 
November 7th, 1881, and he told me it was impossible 
for T. P. Ware to go in business; that there was a 
large amount of paper falling due, and there were a 
number of drummers at Hazlehurst. who were liable 
at any time to attach, and, if so, we were liable to 
lose our whole debt ; that he had two notes of T. P. 
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Ware for 85,000, for loaned money; ‘‘that if we 
would buy these notes from him that he would have 
T. P. Ware sell us both stores * * * and every- 
thing he had, or make an assignment or do anything 
whereby we could save our debt and these two notes 
which he held of T. P.Ware;”’’ that’l. P. Ware owed 
Gerson, and if he did not sell to us that Gerson had 
offered him a large amount and he would sell to him ; 
that he told W. P. Ware that they had his brother’s 
verbal and written ‘* obligation in the hands of Judge 
Mays in which they promised to protect us in any 
emergency.’’ (Norre.—The agreement referred to is 
on Ree., p. 54, and is dated July 4, 1881, and isa 
covenant by T. P. Ware, that at any time, Allen, 
West & Bush shall have the right ‘‘ to consummate 
this absolute sale without any reservation what- 
ever.’’) : 

(R., 39.) That witness was afraid that he could 
not legally take the T. P. Ware notes and that it 
would jeopardize their whole debt by making ita 
part ; that W. P. Ware showed witness a pro forma 
bill of sale or assignment purporting to be drawn by 
Judge Harris, and also a letter purporting to be from 
Judge Harris, to whom addressed he did not remem- 
ber, saying that this sale or assignment drawn as 
suggested by the document, with the two T. P. Ware. 
notes included would be binding: that he insisted 
that he could not take these two notes unless J. M. 
Alien, his attorney, would say it could be legally 
done without jeopardizing their own claim; that 
Ware told him that he did not want witness to 
jeopardize his debt by these notes; witness then 
told him ‘* that he would telegraph for Jno. M. Allen 
and would send him to Hazlehurst, and if his at- 
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torney and ours would say that we could legally in- 
clude these two notes in our claim we would do so, 
but not otherwise.’’ ‘*‘He agreed to this, and just 
before the time for him to go to the train for Hazle- 
hurst, W. P. Ware said he wanted some document 
to show our agreement in case our attorneys so 
agreed.’ 

We first gave him a receipt for the two notes which 
is annexed, marked ‘‘ A,”’ but he said that was not 
satisfactory, as we made no promise in case our at- 
torney and his agréed to include his claim in our 
account against T. P. Ware. We then hurriedly 
wrote the other paper which is the basis of this suit, 
but it is written on the same terms and understand- 
ing on which the above receipt was written, that the 
said paper was to be null and void and worthless un- 
less we could include the two notes in the T. P. Ware 
debt and collect them—but as both his attorney and 
ours advised against including them they were never 
included in our account against T. P. Ware, and we 
have never tried to collect one cent on them and al- 
ways regarded them as Ware’s paper and not ours, 
and soon after our attachment instructed our attor- 
ney, John M. Allen, to turn them over to Ware to 
take up the paper which is the basis of this suit.”’ 


Int. 7. R., 26. If vou know, explain what is meant 
in the writing sued on in this case by the words 
‘‘ provided we are not defeated in the suit against T. 
P. Ware ; if so, this note to be void?’ Said Allen 
answered: (Rec., 40.) 

‘“W. P. Ware had two notes of T. P. Ware of 
$5,000, which he said was for money loaned to T. P. 
Ware by him, when T. P. Ware first went into busi- 
ness at Hazlehurst, and that he wanted us to include 
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them in our debt against T. P. Ware, and if we could 
legally hold them and collect them by sale or assign- 
ment or any other way, then we were to pay him, but 
W. P. Ware told us unless his attorney and ours 
agreed that the notes were legal and we could in law 
hold and collect them as part of our just debt against 
T. P. Ware, and if they were included in our debt, 
and were thrown out by the court as illegal, then the 
paper we gave him was to be null and void, just asif 
it never had been given.’’ 

Ans. Int. 8. **W. P. Ware told me that Judge 
Wiley P. Harris said that a sale or assignment with 
these notes included would be legal and would be 
sustained by the eourts, but | knew with these notes 
included that there would be a hotly contested suit 
against their being allowed in any event whether by 
sale or assignment or otherwise. My idea, and W. 
P. Ware said it was his idea also, based upon the 
document purporting to be from Jadge Harris, in 
whose legal opinion I have great confidence, was that 
a sale or assignment including these two notes would 
be legal. W. P. Ware told me whatever was done 
the other creditors would be sure to attach as fraudu- 
lent and he, W. P. Ware, would have T. P. Ware to 
leave the State, and could also make the bond for us 
in Hazlehurst, which would be a very large one, to 
bond the goods, so that in the event of the sale or 
assignment being made to us and attached by the 
other creditors, we could at once reopen the store 
and go on selling and have the sale of said goods go 
uninterrupted during the attachment suit of the 
other creditors, and this was my idea of the suit re- 
ferred to in the document in question.’’ ‘‘I told 
him I remembered the paper (11th Int.) (Ex. A). And 
that he remembered also that there was no claim to be 
made on us whatever, unless his lawyers and ours 
agreed that these two notes be included and collected 
in our debt against T. P. Ware ; otherwise that paper 
was null and void.”’ (R., 1.) ‘* That, as his attorney 
and ours had both advised against including them, 
they were not included in ourdebt against T. P. Ware, 


7 


4 
od 
‘ 
* 
é 


12 


and, as he had never once mentioned the matter to us, 
that he knew he had no show of a claim against us in 
the matter. He said we ought to pay him something, 
for if it had not been for him we would have lost our 
whole debt. 

‘¢] told him thai as we did not owe him one cent 
on his claim, and he knew it, that | would not give 
him one-thousandth part of a cent for them, as I had 
fully carried out my part of the agreement for him, 
as I had promised to try and collect them for him if 
his attorneys and ours agreed that they could be 
collected, but as they had both advised against it he 
should at once have given up the paper to our attor- 
ney as he had agreed to do.”’ 


That witness ( Ree.. 41) had written a letter to Cal- 
ho@n & Green in reference to the claim, as also to 
W. P. Ware. in 1883. to W. P. Ware. as follows: 


(A. 49.) ‘‘As the paper- was acknowledged to be 
worthless by us all, unless T. P. Ware made an as- 
signment or sold out to us and the sale or assign 
ment was sustained by the courts; but if our lawyers 
agreed that neither of these could be done the paper 
we gave was null and void.” 


(RecyY.) And to Calhodn & Green: 


‘‘A few days before T. P. Ware’s failure W. P. 
Ware came to New Orleans and told us that he held 
T. P. Ware’s note for ten thousand dollars, and as 
T. P. Ware’s creditors were pressing him, he wanted 
to transfer T. P. Ware’s note to us, and he would 
get T. P. Ware to sell out to us or make an assign- 
ment in our favor, as T. P. Ware had plenty to se- 
cure, both his debts and ours, by a sale or assign- 
ment. We told him we feared it could not be legally 
done, but we would telegraph our attorney, Mr. John 
M. Allen, and if he and Mr. Ware’s attorney, Mr. 
W. P. Harris, said that we could legally buy T. P. 


Ware’s notes, and a sale or assignment by T. P. 
Ware would hold good in law and secure our debt, 
we were willing to do so, but not otherwise, and we 
had serious doubts about it standing in law. Mr. 
W. P. Ware asked us to give him this paper which 
you hold, and if his attorney and ours did not ap- 
prove of 'T. P. Ware’s selling or assigning to us to 
cover our debt and the $10,000 notes which W. P. 
Ware held, then the paper we gave W. P. Ware was 
null and void, and of no effect whatever, and was to 
be returned to us or be destroyed.” 

“(R., 42.) W. P. Ware insisted upon our buying 
the two 85,000 notes of T. P. Ware which he held, 
and including them in our debt against T. P. Ware, 
as he said that his attorney said that it could be 
legally done. 

“(R., 43.) He, W. P. Ware, told me that Judge 
Harris said that either one would be legal, and W. 
P. Ware's idea and mine was that one of these (sale 
or assignment) would be the legal steps his attorneys 
and ours would take to secure our debt. 

‘That Jno. M. Allen came to New Orleans in re- 
sponse to a telegram, ‘and I told him the whole con- 
versation | had had with W. P. Ware.’ I told him 
| wanted him to go to Hazlehurst and see Judge 
Harris and the Wares, and if it was legal I wanted 
him to include the two notes of T. P. Ware, and to 
buy the stock or have an.assignment made, or in 
some way to secure our debt against T. P. Ware, 
and also to secure W. P. Ware’s ten thousand dol- 
lars claim against T. P. Ware, if it could be legally 
done through us. . 

‘*That witness and Jno. M. Allen talked about 
the Ware matters, in reference to secure the T. P. 
Ware debt, and also talked about the notes as stated 
in last answer (swvp7r@). 

“(R., 44.) That they sent Goldthwaite, an attor- 
ney, to be on the Spot to be on hand until Jno. M. 
Allen arrived, and instructed him ‘to do nothing,’ 
unless it was absolutely necessary, before our regular 
attorney, Jno. M. Allen, could arrive, but to keep 
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us posted, and if it became absolutely necessary to 
act, ‘our idea was to buy the stock or have an as- 
signment made in our favor, as before stated.’ 

(To 28th « -Int.,R., 45.) That in the conversa- 
tion between witness and Ware ‘nothing was said 
about attaching or selling out in bulk.’ 

“(To 29th.) That he does not remember telling 
Jno. M. Allen anything about suing out an attach- 
ment. ‘I told him, Jno, M. Allen, of W.P. Ware’s 
conversation with me, and what Ware said that 
Judge Harris had said about a sale or assignment, 
and that our idea was that that was the most expe- 
dient and safe way of saving our debt.’ We fur- 
thermore told him if it was legal and safe for us to 
do so, we wanted him to include two notes W. P. 
Ware had left us in onr claim against T. P. Ware, 
but we told Jno. M. Allen to exercise his own good 
judgment in what was best to be done to save our 
debt, as this was the matter for which we were 
working.’ 

‘(To 32 x-Int.) That Jno. M. Allen did attach T. 
P. Ware for about eighteen thousand dollars; that 
Jno. M. Allen sent us a list of notes he said the 
Wares had given-him; that upon these notes was 
collected $478.00, the majority of which was cred- 
ited to Joe Brocks Allen’s account, who was the 
agent of Allen, West « Bush, who purchased the 
stock of goods under attachment at Hazlehurst, but 
that they all should have been credited to the T. P. 
Ware account, and directions had now been given 
to so credit them. ato 

‘*R.29 isa list of notes, amounting to.81,500, which 
were delivered to Jno. M. Allen by the Wares at 
the time of the attachment, and upon which $478.48 
was collected. (Ans. 237th x, p. 46.) 

‘*R. 30 is a letter, dated November 15, 1881, from 
Allen, West & Bush to T. P. Ware, stating.that, 
‘in view of the iact that the various parties who 
have attached you will be after the notes and ac- 
counts which are due you, would it not be well for 
our agent, J. Brooks Allen, to come at once to Ha- 


zZlehurst and have you furnish him with a list of the 
accounts, &c., and have him at once garnishee every 
one of them, and keep other parties from molesting 
them, and thus greatly facilitate matters ?’ 

‘* Postseript.—‘ Bob Miller, of Hazlehurst, was here 
to-day. He professes tobe a great friend of yours, and 
willing to help; says the other parties can garnishee 
the ace’ts, &c., and give much trouble.’ 

‘*R. 32 is a letter from Allen, West & Bush, dated 
November 18, 1881, to W. A. Collins & Co., inform- 
ing them that they hold their note for 890.60, paya- 
ble to Ware, and to remit to them and pay no one 
else. This was one of the notes turned over to Jno. 
M. Allenby W. P. Ware after the attachment. (See 
S56. 

‘*R. 36 is a letter from Allen, West & Bush to 
W. P. Ware, dated New Orleans, May 10, 1882, 
stating that ‘we had been called on for copies of 
every letter received by us from yourself and T. P. 
Ware and every letter mailed by us since we first 
commenced doing business with T. P. Ware. In 
some few letters written by you for your brother, T. 
P. Ware, and in connection with his business, you 
speak of ‘me.’ As you were in your brother’s em- 
ploy, as his clerk, we always understood such ex- 
pressions to refer to T. P. Ware only.’ 

‘*(R., 51.) Mississippi Mills attached W. P. Ware 
on December 19, 1881, and served a garnishment 
upon Allen, West & Bush. , 

“(R., 53.) On December 20, 1881, in reply to a 
letter of Allen, West & Bush, W. P. Ware wrote 
that the funds that he had with Allen, West & Bush 
had been, by his direction, placed to the account of 
G. L. Ware and of his father, and that he had told 
their bookkeeper who the different amounts belonged 
to, and to transfer it to the proper account. So you 
will please answer that you are not in possession of 
any of my effects. 

‘*On December 22, 1881 (R., 52-3), James H. Allen 
answered the garnishment, stating that he was not 
indebted to W. P. Ware. 
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‘*ALFRED H. GoLpTHuWaAITE (R., 58, Ans. to Int. 
3), for respondent, testified; ‘that early in Novem- 
ber, 1881, he was employed by Allen, West & Bush 
to go to Hazlehurst to look after the claim of his 
firm against T. P. Ware. Jno. M. Allen was the 
attorney for Allen, West & Bush in Mississippi, and 
it was understood that I was not to take any steps 
in court until J. M. Allen could reach Hazlehurst, 
unless there was a necessity to act promptly, in 
which case I was to use my discretion. Other cred- 
itors were pressing their claims, and it was feared 
that attachments would be sued out, and- delays 
would be dangerous.’ : 

‘¢(5, Int. 58.) That an interview between W. P. 
Ware, J. M. Allen, and witness was held in Ware’s 
parlor, 12 o'clock midnight, upon the arrival of J. 
M. Allen in Hazlehurst, and that he told Allen what 
he knew, and that something would have to be done, 
as the creditors were getting very impatient, and 
each one waiting for the other to move first, but 
were all afraid to attach, because they did not know 
of any overt act to justify an attachment. ‘ W. P. 
Ware had one or more notes made by T. P. ‘Ware, 
his brother, for about ten thousand dollars, which 
he was very anxious to secure the payment of. The 
business had been conducted in the name of T. P. 
Ware, who owed W. P. Ware this amount. W. P. 
Ware wanted Allen, West & Bush to join, or rather 
assume, the debt of T. P. Ware, and, whatever they 
did, to treat the $10,000 due W. P. Ware as a part 
of the debt due by T. P. Ware to Allen. West & 
Bush. Allen, West & Bush's claim or debt was 
about 318,000, W. P. Ware wanted them to make 
out their claim as if T. P. Ware owed them ¥28,000. 
If they attached, to attach for 828,000 ; if they took 
a bill of sale, to make the consideration 828,000. 
He had gotten some kind of a paper from Allen, 
West, & Bush, when in New Orleans, that gave him 
some hope that they would help him. I never saw 
the paper, though I may have seen a copy of it. In 
the conversation at W. P. Ware’s house all this was 


talked over, and Ware urged Jno. Allen to do this. 
Allen did not think it could be done, and asked me 
What I thought of it. | advised against it, as I 
thought that a bill in equity would set aside any 
assigiment or sale made with such a purpose, and 
the attachment would be set aside when the trne 
facts were developed, as they certainly would be on 
the trial. Ware finally said he had seen Judge 
Wiley P. Harris, at Jackson, and he had said it 
could be done. Allen remarked that he had great 
respect for Judge Harris’ opinion, and he would go 
to Jackson and consult with Judge Harris. The 
matter was discussed for some time, but Allen was 
firm in his opinion that any attempt to save W. P. 
Ware by amalgamating his claim with Allen, West 
& Bush's would jeopardize the whole of Allen, West 
& Bush's claim. Allen finally said that he would 
eo on the freight train to Jackson and see Judge 
llarris, and defer to his opinion.’ 

R. 60 to 7 Int. he said: ** James H. Allen, if I re- 
member correctly, showed me a copy of the paper 
he had given W. P. Ware, and | advised him to get 
it from W.P. Ware if he conld. It was unneces- 
sary, and might give him trouble. When I went to 
Hazlehurst | was instructed to get the original, if 
possible, from W. P. Ware. This | was not able to 
do.”’ ! 

62 to 14 »-Int. he said: ‘There was no pre-ar- 
rangement about this. as Jno. Allen did not Know 
he would have to go to Jackson until Ware men- 
tioned Judge Wiley P. Harris’ opinion.” 


DEPOSITION OF J. H. ALLEN IN THE CASE OF H. T. 
OGTIAR @& CO. Vio as WARE IN THE STATE 
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“AV. P. Ware stated to mein this conversation (in 
N. O., Nov. 7,-1881') that T. P. Ware and one of his 
clerks, a Mr. Guisie, had gone West and North 
early in the fall, and had foolishly bought a large 
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stock of goods, and had made the paper payable in 
a very short while, much of which paper had already 
fallen due, and we had paid the same; some had 
just matured, which we were refusing to pay, and 
the rest was rapidly maturing ; that the creditors of 
T. P. Ware were all very uneasy, and that unless 
T. P. Ware could get immediate relief and pay those 
parties, he thought he would be attached. He 
thought if we were not willing to pay these debts of 
T. P. Ware that were past due and falling due, that 
we were in danger of losing our debt. He also said 
that when T. P. Ware had first’ gone into business 
he, W. P. Ware, had loaned T. P. Ware ten thou- 
sand dollars. W. P. Ware also said if Mé@ would 
pay him the ten thousand dollars that T. P. Ware 
owed Lim, he would get T. P. \Vare to sell out to us, 
so we would save our own debt. He also asked us 
that in case we were not willing to buy out T. P. 
Ware, if he, W. P. Ware, would give us information 
by which we would have legal! grounds of an attach- 
ment, would we then bry his claim against T. P. 
Ware. Heassured us that up to that time there were 
no grounds under which an attachment could legally 
be levied. Wetold W. P. Ware that we were very 
anxious to save our debt, and if we could legally 
buy his claim against T. P. Ware and save our 
whole debt, we were willing to do so, but that we 
could do nothing, nor could we make him any prom- 
ises Whatever, until we had seen our attorney and 
had his advice as to whether we could do so legally; 
that we would despatch our attorney to come at once, 
so that we could consult him in the matter.”’ 

Int. 12 in said Cottam suit, p.-67, to J. H. Allen: 
‘*State whether or not you procured the attorney of 
Allen, West & Bush to vo with W. P. Ware to con- 
sult with W. P. Harris a few days before you at- 
tached T. P. Ware; if so, for what purpose and at 
whose solicitation was said consultation held ¢” 

Ans., p. 72. ‘**i did not procure the attorney of 
Allen, West & Bush for any such thing or purpose.’’ 

(R. 69.) Int. 24 in the Cottam case, to J. H. Allen: 
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‘Can you solemnly swear that there was no agree- 
ment or understanding either before or since you at- 
tached T. P. Ware with either T. P. or W. P. Ware, 
that they or one of them, or their father or brother, 
were to be in any manner benefited by the levy of 
your attachment against T. P. Ware? And if you 
cannot tell us then——-what such agreement or under- 
standing was.”’ 

Ans., p. 74. ** There was no agreement before the 
attachment.”’ 

(R. 80.) ** BEN. GERSEN testified for appellees that 
he had no conversation with W. P. Ware in New 
Orleans on November 7, 1881, and there was no 
proposition by him to buy out T. P. Ware. 

“Ino. M. ALLEN, for respondent, testified: (R. 81, ) 
that when he arrived in New Orleans on November 
9, 1881, ‘* they also informed me of an arrangement 
they had made with W. P. Ware in reference to an 
additional $10,000 against T. P. Ware and asked my 
advice about it which | gave them. They then sent 
me to Hazlehurst, Mississippi, to confer with Mr. A. 
Goldthwaite, an attorney they had sent up there 
from New Orleans to represent them until my ar- 
rival,and Mr. W. P. Ware. * * * That the night 
at Mr. W. P. Ware’s house he repeated what Mr. 
Allen had told him, about their agreement and un- 
derstanding with W. P. Ware, which was in sub- 
stance, as follows: ”’ 

(P. 81.) ‘** The business conducted by W. P. Ware 
at Hazlehurst, Miss., in the name of T. P. Ware, 
was indebted to Allen, West & Bush in the sum of 
$17,000 or 818,000. TT. P. Ware was in a failing cor- 
dition. W. P. Ware claimed that T. P. Ware owed 
him ten thousand dollars for money loaned T. P. 
when he went into business, by W. P., and which 
Was represented by two promissory notes of Bs Be 
to W. P. for 85,000 each, which had been turned 
over by W. P. to Allen, West & Bush, and that 
Allen, West & Bush had given W. P. the paper here 
now sued on, and that it was understood that this 
ten thousand dollars was to be by Allen, West & 
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Bush inecladed in their account against T. P. Ware, 
and that W. P. would have T. P. sell out to Allen, 
West & Bush, or assign and prefer them, or in 
some other way have T. P. Ware secure Allen, West 
& Bush for their debt and this ten thousand dol- 
lars, that when this was done that Allen. West & 
Bush were to payto W. P. the ten thousand dollars 
provided they made the money on both claims out of 
T. P., and that if necessary, T. P. was to abseond 
and leave the country, but that this arrangement 
was not to be binding on Allen, West & Bush unless 
it met my approval, as their attorney, and that if it 
did not meet my approval it was tc be declared off 
or cancelled. Mr. Ware agreed that this was the 
contract or understanding between himself and Allen, 
West & Bush.” (R., 82.) That under these circum- 
stances, while | would like very much to accommodate 
and help him(.W. P.) to get his /e/p, yet I could not 
advise Allen, West & Bush to mix their claim up with 
hisin any way, and that he must release them from the 
agreement. The paper sued on, or a copy of it, had 
been shown me by Allen, West & Bush in New Or-. 
leans. W. P. Ware and myself argued this ques- 
tion some time in his house. He insisting that Judge 
W. P. Harris, of Jackson, was his attorney, and 
Judge Harris said they—Allen, West & Bush—could 
include his claim in theirs and collect it without any 
trouble, and that Judge Harris was employed by him 
to help try it. I finally-told him that I had great 
confidence in the judgment and legal ability of Har- 
ris, and that his opinion would have very great 
weight with me, but that I did not think it could be 
dones Hethen said he would leave the matter to 
Judge Harris, and if he did not say it would be safe 
he would release Allen, West & Bush from the agree- 
ment. And it was finally agreed that [should go to 
Jackson and consult Judge Harris about it, and that 
we would take whatever course he advised, and that 
if he advised against it he, W. P., would release 
Allen, West & Bush from their agreement. When 
this was determined on. Mr. Goldthwaite went with 
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me tothe depot, and I went on an accommodation 
freight train. as | now remember, to Jackson. * * * 
[ was in Jackson on the 10th of November, and had 
a long conference with Judge W. P. Harris about 
the matter, and he concurred exactly in what I had 
told Mr. W. P. Ware, and said that while he would 
like very much to see W. P. Ware get the ten thou- 
sand dollars, vet he could not advise Allen, West & - 
Bush to mix their account with that claim; that he 
thought they would most probably lose it all; and 
several plans were spoken of or suggested by Judge 
Harris and myself in trying to devise somes plans by 
which W. P. Ware could get the money, but finally 
Judge Harris remarked that he could not see how it 
could be done ; that connected as W. P. Ware and 
T. P. Ware were taken in connection with the history 
of their business operations at mazlehurst, would most 
probably defeat any conveyance or agreement made 
tosecurea debt due from that business to W. P. Ware, 
although hesaid W.P. Ware insisted to him that the 
debt was due him, but that he was not fertile in his re- 
sources for concocting schemes to baffle or defeat 
creditors, and could devise no plan for W. P. Ware 
to pursne unless he could sell goods and get the 
money in hand inthe ordinary course of business. | 
then suggested to him that | must do something to 
save my claim, and he said yes; he thought Allen, 
West & Bush had better attach for what was really 
due them. I then made arrangements to make my 
bond for an attachment, and returned to Hazlehurst 
and found the several drummers and lawyers with 
claims on T. P. Ware threatening attachments and” 
all very uneasy, so much so that I found it almost 
impossible to have a private interview with W. P. 
Ware, as all of them seemed to suspect me, and 
knowing I had a large claim, they all seemed to be 
afraid I would get in ahead of them in some way. 
We had several meetings of creditors that day, and 
finally it was agreed that all the creditors who were 
present or represented and W. P. Ware would go to 
New Orleans and see if we could not persuade Allen, 
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West & Bush to furnish money to pay 334 cents on 
the dollar on the debts then due and let the creditors 
extend the balance until spring. 1 did not have 
much idea Allen, West & Bush would do it, but I 
was anxious to get that crowd away from Hazlehurst, 
and I advised all to go; it was understood that we 
would go and. all preparations made. Mr. W. P. 
Ware calied me into the store that night—for we 
were to go at night—and told me he was not going. 
I insisted that he should go and that it was the only 
chance to get rid of the crowd of creditors present. 
He said, **No,’’ * they just want to get meaway to 
attach me. The operator told me of various tele- 
grams that had been sent giving Instructions about 
attachments, bonds, &c., and they are now just try- 
ing to get me away to attach me.” 

‘*T told him what Judge Harris said, or that he 
agreed with me about the impropriety of Allen, West 
& Bush attempting to collect the amount claimed to 
be due him. Wethen went to another meeting of 
the creditors. W.P. Ware said he still thought | 
might save his debt but said something about Mr. 
J. H. Allen having told him that if.it was decided 
we could not do that, that he, Allen, would rather 
give him some part of what he recovered on the debt 
of Allen, West & Bush if W. P. would help save it. 
At the meeting of creditors that night Mr. Ware 
informed them that he could not go to New Orleans 
that night, beeause he did not have his statements 
ready to make an exhibit to Allen, West & Bush to 
get the money from them to make the eash pay- 
ment.”” That witness with others present insisted 
that all should go that night, but W. P. Ware said 
he would go the next night and not before. That 
this meeting was kept up some time and it was finally. 
agreed that all hands should go to New Orleans. 
That the next night and just before time for the train 
to pass going north (Jackson) witness feigned sick- 
ness and said he would go to his room, bade them 
good night, took the train to Jackson and got back 
before day with his attachments and United States 
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marshal, and had it levied on the stock of T. P. 
Ware. That W. P. Ware and T. P. Ware were 
about the store door (Ree. 84), when the levy was 
made; it wasthe first time witnessever saw T. P. Ware. 
After the levy was made (page 84) W. P. Ware 
asked me if Ll attached for his debt too. Itold him 
[ did not, and my recollection is that he said if he 
had known that, he would have had an assignment 
made the night before, and that he came near doing 
it any way, but he then spoke again of Mr. J. H. 
Allen having said that if he did not try to collect 
his claim that he would rather pay him something 
to secure his services In helping to collect what was 
really due Allen, West & Bush. 

‘(P. 84). Inquiry was made about the T. P. Ware 
notes, when this suit was brought, and upon looking 
among his papers, he found the T. P. Ware notes in 
one of the envelopes (R. 85) that he did not know 
he had them; he would have returned them to W. 
P. Ware while at Hazlehurst, when the attachment 
was sued out if he had known he had them. That 
he has no recollection of his attention having been 
called to them since. 

“(R. 88 Ans. to X-Int. 2.) My object in going to 
Hazlehurst that night was to confer with W. P. 
Ware about the debt of Allen, West & Bush against 
T. P Ware and try to secure it in some way—l had 
not then determined how—and also to inform W. P. 
Ware that Allen, West & Bush could not undertake 
the collection of his claim against T. P. Ware, | 
thought it was probable | would attach, but-had not 
determined what I would do. 

‘“(R. 88, Ans. to x-Int. 3.) At the conference at 
Mr. W. P. Ware’s house I did not say | would come 
to Jackson and consult Judge Harris, and determine 
whether or not it would be safe to carry out the sale; 
and, if not, that 1 would attach, according to the 
agreement between Allen, West & Bush and W. P. 
Ware. I did say, however, at that conference that 
[ owuld go to Jackson and confer with Judge Harris 
as to whether Allen, West & Bush could with safety 
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undertake to collect W. P. Ware's claim with theirs, 
and that if Judge Harris gave it as his opinion that. 
they could do it without endangering their claim, 
that | would undertake to do it in such a manner as 
Judge Harris thought best, although my judgment 
was against it. Ido not Know that l can give -ae 
curately all that was said between us on the sub 
ject, but T can give the substance of what was said. 
L told Judge Harris about the indebtedness of 'T. P. 
Ware to Allen, West & Bush, and that T. P. Ware 
was about to fail, and W. P. Ware’s anxiety to have 
Ailen, West & Bush include an indebtedness of 810, - 
000 claimed to be due him by T. P. Ware to him in 
their claim against T. P., then for T. P. to sell out 
to Allen, West & Bush, or assign and prefer them, 
or have them attach him for the full amount of their 
claim, and W. P. Ware’s included, and in this way 
save what T. P. Ware owed Allen, West & Bush 
and W. P. Ware both. And I informed him that 
Allen, West & Bush had agreed with VW. P. Ware 
to try to save his claim in this way if I thought they 
could safely do it, and that I had informed both 
them and W. P. Ware that I did not think they 
could safely do so, but that W. P. Ware had in- 
sisted that they could do it, and we had agreed that 
I should come and see him (Judge Harris), and be 
governed by his judgment in the matter, and that if 
he said they would be safe in attempting to do it, 
we will try it on whatever plan he suggested. 

“(R. 89 to x-Q. 5.) W. P. Ware made the propo- 
sition to abandon his claim against Allen, West & 
Bush at his house, in his parlor, in the presence of 
Mr. Alfred Goldthwaite, on the night of the 9th of 
November, 1881. It came up in this way: I in- 
formed him that Mr. Allen had told me that the ar- 
rangement between them when the paper sued on in 
this case was given was to be dependent on my ap- 
proval of their plan, and I told him that they could 
not collect his debt, and that the arrangement did 
not meet my approval, and that if it was undertaken 
they would lose their whole debt. He argued with 
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me that they would be safe to undertake the collée- 
tion of his claim, and said Judge Harris said there 
was no trouble about it, and after discussing this 
inatter for some time he agreed to leave the matter 
that was at first to be left to me to Judge W. P. 
Harris, who, he said, he had employed to help save 
his debt, and that if Judge Harris said that it was 
not safe, or if Judge Harris did not say it was safe, 
he would release them from their promise to do it, 
and to that | finally agreed, and came to Jackson at 
his request to see Judge Harris. Ido not know of 
any consideration to him forsuch abandonment, ex- 
cept the partial fulfilment of a promise he had made 
to Allen, West & Bush when the paper was exe- 
cuted.” 

(}. 76-7.) To all of the questions eliciting the 
foregoing testimony from the witnesses, Reynolds, 
Goldthwaite, Jno. M. Allen and J. HH. Allen, the 
complainant excepted as irrelevant and incompetent. 

‘W. Po. Ware, complainant in rebuttal, testified 
that, (R., 04,) that a few days before November 7th, 
I881, he received a letter from Allen, West & Bush 
asking him to come to New Orleans to fix up that 
matter, : 

‘*T supposed that he wanted to make this transfer 
above spoken of, (agreement of sale held by Judge 
Mayes.) but before going | went to Jackson to see 
my attorney, and he advised me that | might sell 
this claim to Allen, West & Bush straight out, and 
that they could use it against T. P. Ware, and either 
by sule or assignment or attachment. He also wrote 
to Mr. Allen to that effect. I delivered to Mr. Allen 
Judge Harris’ letter; that he was perfectly willing 
to inelude this claim in buying out T. P. Ware's 
business, but refused to pay me anything until after 
this case was decided. He seemed to think that 
there might be some trouble in collecting this amount. 
[ then told Mr. Allen tliat unless he paid me $10,000 
for the two notes I held against T. P. Ware that I 
would return and have TIT. P. Ware to make a gen- 
eral assignment. He insisted that his claim and my 
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not for goods, and finally said that he would give 
me adraft on their Mobile house for 810,000, and 
for me to leave the draft with him, let him send it 
to Mobile and collect the =10,000, to be held by him 
until after he got through with the assignment or 
sale or attachment with T. P. Ware. He instructed 
his book-keeper, Mr. cevnolds, to draw upa receipt 
for the $10,000 as though it had been paid tome. Mr. 
teynolds did so, and I refused to sign the receipt. 
He said then that we would have to, each of us, take 
eare of our claims.”” That he left with this under- 
standing and Allen followed him, overtaking him 
near Gersons’ office, and asked if he intended to 
make Gerson any proposition. That he told him 
that he had .-ot decided what steps to take. Allen 
insisted then that he should go back to his office, 
and that they had always been friendly, and that 
he knew they could come to some agreement by 
which they could both get their money. That he 
went back with him. Several propositions were 
made by Allen which he refused to accept. Allen 
then asked him to state some way of settling the 
matter, and if he could not accept it the matter would 
be ended. | 

‘*T told him I had but one proposition to make; 
that was, if he would give me his firms’ note payable 
ninety days after date, provided he was not defeated 
in the suit against T. P. Ware, that I would transfer 
the two notes that I held against 'T. P. Ware to them, 
and would also assist him in making bond to attach 
T. P. Ware. He instructed his book-keeper to draw 
up this note and stated that was all that he wanted. 
Il returned home the same evening with his note, and 
a few days alter a Mr. Goldthwaite came to Hazle- 
hurst, stated that he was a lawyer sent by Mr. Allen 
to sue out the attachment that was spoken of if the 
business was in any immediate danger, but if it was 
not he would wait for Mr. J. M. Ailen.. 

‘That at witness’ house Allen stated that he knew 
but very little about the business, and he wanted 


claim should be paid first, as it was for money and 
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witness to tell him all about it. which he did. Allen 
suld that if the business was not in any immediate 
danger that he would go to Jackson and return the 
next day, and said that he wanted to see Judge 
Harris. After he returned he founda great many of 
T. P. Ware's creditors there (R., 96) talking about 
attaching the business. Witness and Allen had a 
talk about delaying in some way, and it was sug- 
restec. that there should be some proposition made 
to these creditors by which Allen could go back to 
Jackson and sue out his attachment. That in pur- 
suance to this, he made a proposition to them, that 
all the notes and accounts belonging to T. P. Ware 
were drawn up and to be sent to Allen, West & Bush 
to borrow money on to pay the creditors 33 and 4 
cents on the dollar. This proposition was accepted 
by the creditors and the accounts were taken, finish- 
Ing just about night. That another meeting of credi- 
tors was held to select some to go to New Orleans to 
consummate tlie matter. That Allen said that he 
would not go; that he would go to Jackson to get out 
his attachment and come back on the first train. 
That witness told him that he did not like the way 
things were going on that night, and that if Allen, 
West & Bush were not going to carry out their 
agreement to give up his notes, and he would take 
care of himself. Jno. Allen-remarked that the firm 
Was never known to go back on any agreement, or 
something to that effect. That at the creditors’ meet- 
ing Jno. Allen excused himself, said that he was nn- 
well, and would go to his room; but by a previous 
understanding between witness-and him, Allen was 
to vo to Jackson and get out his attachment. When 
he returned, just before day, witness met him at the 
train and went to the store, where they found the 
sheriff waiting with another attachment to get in the 
store. Allen asked witness for the key, he gave it 
to him or to the marshal. He failed to unlock the 
door, and they called on witness to unlock it, whieh 
he did, opening the door to the right so that the mar- 
shal might get in first, That by a previous under 
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standing, witness was to assume anger towards Al- 
leu, and they had some words which both under- 
stood. The next evening Allen, by appointment, 
met witness at his house and asked hima great many 
questions about the stock, as to its value, &c. He 
asked witness where the notes and books could be 
found (R.. 971). Witness told him the books were at 
the store, and that about 81.600 of the notes were at 
witness’ house. that had been transferred to witness 
before he went to New Orleans. Allen asked witness 
to get these notes, which he did, and said to witness 
that these notes belonged to Allen, West & Bush. 
That witness gave up these notes, and soon after 
Allen, West & Bush acknowledged the receipt of 
them. 

“That witness often demanded settlement but could 
get none. (R., 98.) That the suit referred to in Ex. 
hibit A to the bill, was an attachment snit against 
T. P. Ware by Allen, West & Bush, and that wit- 
ness was to give the information upon which to base 
the attachment suit, and that he did give it, and that 
he was to assist In making the attachment bond, and 
that this agreement was made before Exnipir ‘* A” 
to the bill was executed. 

“That J. H. Allen stated that the attachment suit 
was the best mode to pursue after the proposition was 
made to settle W. P. Ware’s claim. That there was 
nothing said about Jno. M. Allen orany one else ap- : 
proving the transaction. 

“(R., 99.) That Mr. Goldthwaite told witness that 
his instructions were to see witness, and if the busi- 
ness Was inanv danger of attachment to get witness 
to assist. him in making a bond and attach for Allen, 
West & Bush. 

‘To Int. 17. That he never agreed with Jno. M. 
Allen that he would leave the whole matter to Judge 
Harris, and that if Harris said it was unsafe to at- 
tempt to collect his claim that he would release 
Allen, West & Bush from all liability on Exutpit 
A.’ 

‘To Int. 18, R., 99. The suit mentioned in Ex- 
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Hibir *A*’ was brought, and Allen, West & Bush 
were not defeated. 

‘To Int. 19, R., 99. That John Allen asked wit- 
ness to send word to T. P. Ware to be on hand when 
he run the attachment, and to have T. P. Ware near 
where the marshal conld get the key; that T. P. 
Ware remained on the street until 4 o'clock a. m., 
when Allen and the marshal came with the attach- 
ment, and witness told Allen that T. P. Ware would 
be about the door, or the bridge near the door, with 


the key. As Allen and the marshal and witness got 
near the store Allen asked for T. P. Ware or the 
kev. Ware came up and handed witness the key, 


and said afterwards the reason he did not give Allen 
the key was that he did not know him. 

“To Int. 22. That witness had no connection with 
the business of T. P. Ware, except that he was em- 
ployed for $125 a month. 

* To Int. 23. That in no conversation with Jno. 
M. Allen did witness ever abandon his claim against 
Allen, West & Bush on the note ExXuipir ‘A’ to the 
bill. (Ree., 101.) 

“To »~ 108, R., 113. That the suit referred to in 
Kxnipir ‘A’ to the bill was that the firm of Allen, 
West & Bush was to attach the business of T. P. 
Ware, and, if not defeated in this suit, they were 
to pay this S10,000. 

109. For what were they to attach T. P. 
Ware / 

‘Ans. That matter was left entirely to Allen, 
West & Bush. (R., 114.) 

-Int. 110. Then Allen, West & Bush were © 
be permitted to attach for any amonnt they saw 
proper, were they : 

“Ans. They were to have judgment for what thev 
attached for, or this note was to be void. 

-Int. 111. Was that the contract between you 
and Allen, W. & B., that they were to have judg- 
ment for whatever they attached for, or the note was 
to be void ¢ 

‘‘Ans. The note itself was the agreement. 
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<-Int. 112. Answer the question. 

‘Ans. I don’t know of any other way to answer 
it. 

‘so -Int..113. Now, I want von to state what the 
suit referred to in this obligation means, and what 
was your contract with Allen, W. & B. about what 
that suit was to be. and whether or not it was un- 
derstood at the time, in the conversation between 
vou and Allen, W. & B., that, in order to make the 
note good, they were to have judgment against T. 
P. Ware for whatever amount they attached him 
for / 

‘“Ans. As I before stated, during the day that 
they gave me the obligation or note Mr. Allen made 
me several propositions. He stated that he had 
learned through Mr. Cobb, who was a subscriber to 
Dunn’s agency, that T. P. Ware might or would 
dispose of his stock at any price to satisfy my claim, 
and that he wanted to fall on some plan to take up 
my claim against T. P. Ware, and get me to assist 
him in cotlecting his. Late in the day | made him 
a proposition, as before stated, that if he would give 
me his note, pavable in yO days, that 1 would give 
him grounds for attachment against T. P. Ware, 
and that I would render him any assistance that | 

could in collecting his ciaim. He said then that T. 
P. Ware might defeat his attachment. It was then 
agreed between him and myself that if T. P. Ware 
defeated the attachment this note was to be void. 
It was understood between Allen and myself that if 
they were defeated in attaching T. P. Ware this 
note was to be void. Of course this was a matter 
that | could not control, as it was T. P. Ware’s 
goods that they were to attach, and all that 1 could 
do was to give him what 1 thought was sufficient 
grounds for attachment. That's the best answer | 
‘an @ive. 
| ‘*To x-Int. 114: That he thinks Allen, W. & B. 
| certainly intended to include the $10,000 debt in 
their attachment against T. P. Ware; that witness 
; gave Mr. Allen the information to sue out an attach- 
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ment; that the claim of witness had never been put 
in any statement of T. P. Ware’s as a part of his 
liabilities ; that Allen seemed to think that was suf- 
ficient grounds for attachment (>. 115), and said that 
if his attorneys wanted other information they were 
to apply to witness..”” 

125, R. 115. In the interview between you, 
Mr. Goldthwaite, and J. M. Allen at vour house on 
the night above referred to, did not Mr. Allen and 
Mr. Goldthwaite both insist that Allen, W. & Bush 
could not afford to undertake the collection of your 
claim against T. P. Ware, and did you not say that 
Judge Harris himselfand Judge Mayes both thought 
that it could be safely done, and did you not in- 
sist that J. M. Allen should go to Jackson and con- 
sult with Judge Harris about it 4” 

‘Ans. Both Mr. Allen and Mr. Goldthwaite said 
that they thought it would be a dangerous arrange 
ment, or something to that effect. Mr. Goldthwaite 
mentioned different ways by which this amount 
could appear on Allen, W. & Bush’s books. One 
was that a portion of T. P. Ware's cotton, then in 
the hands of Allen, W. & B., be turned over to some 
other house, or something of that kind, and that 
my claim ought to be paid in some way; that it 
would not appear on Allen, West & Bush’s books. 
Mr. Allen then said that he wanted to goto Jackson 
and see Judge Harris, and have a talk with him. I! 
think Ltold him that my money was what I was 
most interested in.” 

so. 126, R. 116. When Mr. Allen returned from 
Jackson, what did he tell you Judge Harris said 
about any attempt to collect your claim?” " 

‘Ans. He told me that Judge Harris said that if 
this 810,000 went on the books of Allen, W. & B., 
and the other creditors contested his claim, that 
they might lose the whole thing, and that he had 
better attach for something less than the whole 
amount, and, I think, said thata haif loaf was better 
than no loaf at all. He then asked me about the 
amount of A.. W. & B.’s claim against T. P. Ware: 
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if I] thought it was as much as 815,000. IT told him 

I did not think it was, thoughit might be. He said 
then, that he would attach for 818,000, and if he got 
in the first attachment, he was satisfied they could 
work it out all right, or something of the kind.”’ 

‘R, 119.) That Mr. Goldthwaite called on wit- 
ness to assist him or to know if witness could make 
the bond. That he told him that he had spoken to 
J. P. Matthews, who stated that he would make the 
bond. That witness thinks he said to J. M. Allen, 
on his arrival, that he could make the bond. His 
recollection is, that J. M. Allen told him that he 
preferred to make the bond in Jackson, and to at- 
tach the business with the marshal.” 

ze x. 2600; th . 409.) That he told J. M. Allen 
in the store in Hazlehurst the night that the attach. 
ment was run that if Allen, W. & B. were not going 
to car ‘y out their agreement, to give up his notes, 
and he would take care of himself. 

To x-Int. 169. That it was definitely understood 
when witness left New Orleans that Allen, West & 
Bush should attach T. P. Ware. (R. 122.) 

To ». 173. That he told James H. Allen in New 
Orleans, on Nov. 7th, that Judge Harris said that 
buying{witness’ claim would be like buying the claim 
of any other creditor, or something to that effect. 

That there was no law preventing them from col- 
lecting a claim bought from any other creditors, and 
that he considered a claim of that kind as legitimate 
as though the claim had been contracted direct with 
them. 

That he did not say anything more than that about 
what Judge Harris had said. 

That he thinks he told Goldthwaite and Allen in 
Hazlehurst, about the same thing, and that he has 
no recollection of telling them that Judge Harris 
said that Allen, West & Bush would be safe in buy- 
ing his claim, and including it in theirs and under- 
taking to collect it either by a purchase from T. !. 
Ware of his stock. or by any assignment of it for 
their benefit, or by an attachment against T. P. Ware 
for their debt, inciuding this amount 
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(R., 11-12.) Recorp or THE JUDGMENT by de- 
fault for 816,562.86 in favor of Allen, West & 
Bush against T. P. Ware in the attachment pro- 
ceedings. | Oe 

AGREEMENT AS TO TSey¥. It was agreed between 
solicitors in the court below that the court should 
hear all the evidence, and should only consider the 
competent evidence, and should decide upon the ex- 
ceptions to the evidence filed on final hearing. (ie 
127.) 

(R., 129.) Final decree was rendered, not reciting 
in the ruling any deeree upon the exceptions, but 
generally dismissing the complainant's bill because 
not entitled to relief; from which complainant ap- 
pealed. 

(R., 131.) OpInton or tuk Hon. R. A. Hii, Dis- 
TRIcT JUDGE, in the case, by which it appears that 
all the evidence was considered.”’ 

Ss. S. CALHOOQN, 
\EARCELLUS GREEN, 
Nol’ s for Appt liant. 


IN THE SUPREME COURT OF THE UNITED STATES. 


W. P. WARE, 
rs. No. 369. 
J. H. Auten. ef ai. } 


Brief for Appellant “ 


POINTS, 


|. An attachment in Chancery under the statutes 
of Mississipp! is the exercise of a statutory jurisdic- 
tion and its subject may be a strictly legal demand. 
Code (Miss.) 1880 $ 1832, Seruvggs vs. Blair, 


44 Miss.. 411. 
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2. The promissory note Exuipir A, to the bill im- 
posed liability absolutely to pay 810,000.00 ninety 
days after its date, asthe answer admitted its exe- 
eution and delivery and the receipt of the considera- 
tion named hy the makers; unless the makers, ap- 
pellees, avers / afhir mative ly and prrore 7, that within 
the ninety days the condition expressed happened, 
viz: that the suit against T. P. Ware was brought 
and they were defeated therein. 

Waruer.vs. Broadus, 2. J. J. Marsh, Ky., 
264 ; - | 

Cobb vs. Resdel, % Rand., Va., 484 

Veatnan vs. Broadwell, 1 La., Ann., 424; 

Byles on Bills, 101 and Nole 1 

Overton vs. Curd, 8 Mo., 420: 

TRIAL ingham vs. Worrell, 10 Johns 203 ; 

Nung vs. Daniels, 19 Wal., 560 ; 

Fairfield vs. Hancock, 34, Me., 93 ; 

Jones vs. Jeffries, 17 Mo., 577 ; 

Hatch vs. Hyde, 14 Vermont, 25 

Isaacs vs. Hlkins, 11 Ver., 679; 

Hly VS, Kilborn, » Denio, n14., 

Walker vs. Crawford, 56 Il., 444: 

2 Parsons on Notes, 501: 

Potter’s Dwarris, 119, Note 12: 

Gould’s Pl., 165-6 ; 

Broom’s Legal Maxims, 677-8. 


3. When the answer averred that the suit referred 
to in the proviso to Exutpir A to the bill ‘* was 
never brought, but was abandoned under a subse- 
quent agreement,’ between appellant and appel- 
lees, it admitted that the express condition in Ex- 


lini A was discharged, and that it was without ex- 
press condition. 


4. The ‘subsequent agreement”’’ under which, 


as alleged, the proviso to Exutpir A was * aban- 
doned * cannot be considered, because it is an af- 
firmative defense, and there is no averment of its 
terms or upon what consideration based. 

5. There is no proof of any * svbsequent agree- 
ment’” by which appellant released any right under 
Exuipir A to the bill; there is only evidence tending 
to prove that subsequently to the delivery of EXutpir 
A, it was agreed that Judge Harris, instead of J. M. 
Allen, should decide the question arising on the al- 
leged parol contemporaneous condition, but no other. 

6. That the alleged contemporaneous parol condi- 
tion to Exurpir A was not submitted for decision to 
either J. M. Allen or Judge Harris. W. P. Ware's 
alleged parol condition was a legal question, viz: 
whether appellees conld legally buy his claim and 
include in it as a part of the consideration for a pre- 
ference by anassignment orasaie. ‘The question, if 
any, submitted to Jno. M. Allen was one of fact, 
viz: whether appellees would be sufe én trying to 
collect the W. P. Weare elaim as part or their own 
and J. H. Allen instructed J. M. Allen to ‘exercise 
his own good judgment in what was best to be done 
to save our debt as this was the matter for which wy 
were working.”” (R4140.® While the answer does 
not state what question was submitted to Judge Har- 
ris, his reply, and the evidence of J. M. Allen, (R., 
S8—) shows it was one of fact: be replied wnder 
lhe CETCUMSIAHCES he eould not advise respondents 
to make an attempt to collect the claim of complain- 
ant.’ 
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7. The alleged ‘*subsequent agreement’? under 
which, as averred, the suit in the proviso named was 
‘‘abandoned,’’ could not be the alleged contempora- 
neous parol condition left to J. M. Allen for decision, 
whether appellee could legally buy the W. P. Ware 
claim ? nor could it refer to the agreement to substi- 
tute Judge Harris’ judgment for Allen’s. Ist. Be- 
‘ause, according to the answer, neither of these 
agreements had any reference to an abandonment of 
any suit. 2nd. Because it was only the substitution 
of the person to determine the question arising on 
the contemporaneous parol agreement and nofsub- 
sequent agreement; for J. M. Allen testifies (R., 
291), ‘*that he (W. P. Ware) agreed to leave the 
matter that was at first to be left to me to Judge Har- 
ris,’ and ** that he and me had left the matter about 
the written agreement to Judge Harris.””. (Ra 270.) 

8. That Exuiprr A to the bill cannot be varied or 
altered by parol proof of any contemporaneous parol 
condition. 


1. Because the condition upon which it was given 
is expressed on its face, and no other or different 
condition can be shown by parol evidence. 


Thompson VS, lis. Ee. | 1(j4 i]. S.. I5Q9. 


2. Because, as averred in the answer, the intent of 
appellees in executing Exhibit A, and in making 
said alleged parol condition, was to overreach appel 
lant, and hence they are bound. (R.¥13.) 

3. Because the alleged parol condition varies the 
terms of Exuibir A, by converting an absolute 
promise to pay ninety days after date, into one de- 
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pendent for its taking effeet upon the performance of 
this parol condition precedent. 
Myers vs. Nvnderland, 4 Greene, lowa, 567: 
Walker vs. (vawford, OG ii” 444: 
Fairfield vs. Hancock, 34 Me., 93 ; 
12 Me., 466; 12 Met., 138; 6 Allen, 351; 9 
ib. 227 : 17 Mo., G77; 90 Mo., 907; & V¥t.., 
514: 14 Vt.. 25; 11 Vt., 679; 5 Denio, 514: 
2 Par. Notes, 501; 8 Mo., 420: 
Taylor on inv... see. 1182: 
Thompsou vs. ine. Co.. 104 U. 8., BO: 
Bost vs. Banks. 101 U.S... 98: 
lns. Co. vs. Mowry, O6 t). S.. 544: 
Cook VA. Blackburn. DS Miss.. 537 m 
Wren vs. Hoffinan, 41 Miss. , 616 ; 
Herr vs. Kuykendall, 44 Miss , 146 ; 
Marsh vs. MeNair,. 99 N. ¥.. 74: 
Peenner Vs. Banks. Y Wheaton, 5S] 


(food 7S. Martin. OD 7. >. . fot). 


0. The answer avers specifically only one element 
of fraud on appellant's part, and that is, that the 
business of T. P. Ware was really appellant's, carried 
on in T. P. Ware’s name to defraud creditors : and 
this isdisproven by appellee’s letter (R.¥109) to W. 
P. Ware: ‘* We have been called on for copies of 
every letter received by us from vourself and z= [-. 
Ware and every letter mailed by us since we first 
commenced doing business with T. P. Ware. In 
some few letters written by you for your brother T. 
P. Ware, and in connection with his business, you 
speak of ‘me. As you were in your brother's em- 
plo iis clerk, wealways understood sueh expressions 


to refer to T; P. Ware only.’ 
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10 The answer avers that the alleged agreement 
and Exurprr A were a common scheme of fraud be- 
tween appellant and appellees to defraud the eredi- 
tors of IT. P. Ware: this cannot avai! 2s a defense ; 
for if such frand existed, appellent can, and has, 
made out his case, showing a valuable consideration, 
and without having to prove any fraud, and the ap- 
pellees cannot defeat that right by averring their 
own fraud. 

‘¢ Nemo allegans suan terpetudinem audiendus 
—”6—(6UCUM nv pari delicto potior est condition posse- 
dentis.”” 

Fenemore vs. United States, 3 Dallas, 364 ; 

Erans vs. Dravo, 12 Harris (Pa.) 62: 

Brender’s Appeal, 92 Pa. St., 246; 

Gill vs. Henry, 95 Pa. St., 388 : 

25 Pa. St., 441 

Harris vs. Harris, 23 Gratt., 737 : 

6 Watts, 463: 

Stewart vs. Iglehart, 7 Gill & J., 132; 

G Serge & Rawle, 521 : 

4 Fa. Bt., 18% 

3 Watts & Serg., 255: 

Navier Levet vs. His Creditors, 22 la. Ann.. 
LOD: 

Chafiec Vs. Sprague, i4 BB. LL... 168: 

Dean vs. Martin, 24 La. Ann., 105: 


Ware vs. Curry, 67 Ala., 274; 


| Smith’s Leading Cases, 8th Ed., II Pt., to® 
4 


p. 750 ; 
Baldwin vs. Cawthorn, 1%) Vesey, LGG-S : 
Sin pson VS. loss, 7 Taunton, 246: 
Fizaz vs. Nichols, 52 Eng. C. L., SW: 
Begid vs. Phosphat, 10 Li. R. & B. Ceg 500 ; 
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Broom'’s Lega! Maxims, 722-7 : Vi 
Weurse vs. Pearce, 24 Pick., 141: // 4 be - YVv LZ 
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22 Pick., 253; 9 Pick., 93: 4 Rand., 368; 14 
Cal., 242; 

2 Par. on Contracts, 783 7 

Wilkins vs. Riley, 47 Miss. R., 3138; 

Woolen vs. Willer, 7S. & M.. 386. 


11. The proof shows that Exutpir A was in no way 
connected with any scheme to defraud creditors, so 
far as W. P. Ware was concerned. 

12. The delivery of Exutnir A is admitted. The 
only pretence is, that, upon certain contempora- 
neous parol conditions, it was to be ** abandoned.’’ 
Besides, a promissory note cannot be delivered in 
escrow to the pavee. 

Byles on Bills, 102; Babcock vs. Stedman, 1 
Root, Conn., 87; 1 Par., Notes and Bills, 
ot. 


13. If the parol agreement was ‘‘ to release’’ ap- 
pellees upon the happening of the contingency, 
proof of such agreement and the happening of the 
contingency avails nothing, because the answer ad- 
mits and the proof shows that, upon the happening 
of the contingency, and before action to appellant's 
prejudice, and in disregard of Exitinir A, the ap- 
pellees did not restore the s/a/us quo by a redelivery 
of the notes of T. P. Ware received as the considera- 
tion of Exuipir A. 

Jennings vs Sage, 13 Ll., 610; 22 Pick., 457. 
(Coolridge Vs. Brigham, 1 Met., 550; 21 Me., 
122; 36 N. H., 449. 
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l4. Appellees could not defeat Exutprir A, as exe- 


ented, upon condition precedent, without restoring 


the sfatus quo, and the proof shows that immediately 
after the attachment W. P. Ware delivered to ap- 
pellees 31,600 of choses in aclion held by him as 
collateral security for the two T. P. Ware notes, 
and that appellees claimed them after the attach- 
ment, as owners, and collected them’ in part, and 
credited such collections to their own account, as 
owners; and there is no offer to restore these c/oses 
in action or their proceeds to W. P. Ware. 

15. The proof shows that, so far as W. P. Ware 
was concerned, he carried out the agreement and 
aided in the attachment, which was to be brought, 
and that there was no notice given him until after 
the attachment; that appellees were not in good 
faith carrying out the agreement with him. And it 
further shows that, after making the purchase of 
the notes of W. P. Ware, appellees have sought by 
every meaius to defeat their obligation for the pur- 
chase price. 

16. It is not competent to show that the notes of 
T. P. Ware, which were the consideration of the 
promissory note, were themselves without considera- 
tion. 

Padfield vs. Padfield, 68 Ul., 213. 


ARGUMENT. 


Upon the bill and answer the complainant was en- 
titled to decree. The answer presents no legal de- 
fence to the case stated in the bill. 


ae 
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On the law points relied on citation of anthority 
is sufficient. 


Point 5 


There is no proof of any ‘‘ subsequent agreement ”’ 
by which any right under Exutsir A was to be re- 
leased. There is evidence tending to prove that 
subsequent to the execution of Exutipir A the origi- 
nal proposition, which was submitted to J. M. Allen, 
was to be left to Judge Harris. J. M. Allen testi- 
fies (R.X201) **that he (W. P. Ware) agreed to 
leave the matter, which was at first to be left to me, 
to Judge Harris.” “¢ alice des 

W. P. Ware testifies that J}. M. Allen wanted to 
consult Judge Harris, and that he never made any 
such agreement. (RX B25. )X FF, 

Goldthwaite, who was also appellees’ attorney, 
and who was the only other person present at the 
interview, says that Allen said that he would go to 
Jackson and **see Judge Harris, and that he (Allen) 
would defer to his opinion.”” (R.¥185.) He does 
not testify that there was any agreement by Ware 
to leave anything to Judge Harris’ decision. 


Point 6. 


° 

The answer avers that W. P. Ware's proposition 
was, that ‘*if appellees would pay off his two notes, 
or agree to doso,”” he would have T. P. Ware as- 
sign and prefer appellees’ debt p/s the amount of 
his claim, or would have him sell on same consider- 
ation, and said his attorneys said such sale or as- 
signment was legal (R¥11), and that appellees ‘‘could 
assume his claim and charge it to T. P. Ware, and 
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include it in their claim without any risk”? (RA14), 
and ‘‘that if he (J. M. Allen) thought that respon- 
dents would not be safe in trying to collect their 
amount from T. P. Ware by assignment or sale, or 
that respondents would be-endangering their own 
by it, he, complainant, would then abendon it.” 
(R.A4.) | 

The answer is silent as to whteh proposition was 
submitted, if any, to J. M. Allen, sae the reply of 
Judge Harris shows that it was a question of fact: 
he said: ‘** Under the circumstances he could not ad- 
vise these respondents:to make an attempt to collect 
the claim of complainant.”” (RX16.) 

The alleged proposition of appellant was, that ap- 
pellees could, as ¢@ matter of law, buy his two notes, 
and they could coustitute a part of lhe consideration 
Jor a pref rence by assignment or sale, 

Appellees, outside of the answer, have always con- 
tended that @ question of law was to be submitted. 
They wrote (R.y156): ‘‘We told him we feared it 
could not be legally done if he (Jno. Allen) and W. 
P. Harris said we could legally buy 7. P. Ware's 
notes, and a sale or assignment would hold good in 
law, and secure our debt, we were willing to do so..” 

J. H. Allen testifies, in the case of Coffam vs. 7° 
P. Ware: **We told W. P. Ware that we were very 
anxious to save our debt, and if we could legally 
buy his claim and save our whole debt we were will- 
ing to do so.”’ (R.X 228.) 

J. H. Allen testified (R.X131): **W. P. Ware in- 
tisted upon our buying the two 85,000 notes of T. P. 
Ware which he held, and including lhem in our de bf 
against T. P. Ware, as he said his attorney said it 
could be legally done. was opposed to having any- 


thing to do with these not_s until | Knew it could 
be legally done. W.P. Ware said if it could not be 
legally done he did not desire it to be done at all.” 

W. P. Ware testifies (R.A308) that his attorney 
advised him he might sell this claim straight out to 
appellees, and they could use it against T. P. Ware 
either by sale, assignment, or attachment. Judge 
Harris wrote appellees to same effect. 

Thus, it is clear, the question W. P. Ware is al- 
leged to have submitted as a condition precedent (in 
fact, mere colloquium) was a legal question, viz: 
whether, if appellees bought these notes, they could 
be legally ineluded in a preference by assignment 
or sale or attachment. 

The answer is silent on the point as to what ques- 
tion was submitted to J. M. Allen or Judge Harris. 
It avers that after J. M. Allen ** was made fully ae- 
quainted with all the facts”* that ‘+ he did not be- 
lieve the claim could be sustained, and that he was 
unwilling for respondent to de—e#r endeavor to do 
Clearly this judgment in- 


.* 
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anything of the kind 
volved his judgment on the facts. and that on the 
facts, as recited to him er }) rile by the self-consti- 
tuted proponent, J. H. Allen, *‘he did not believe 
the claim could be sustained,’ gnd ‘* that he was 
setennry 
unwilling for appellees to.do anything of the kind.”’ 
The **endeavor’’ to do something (what we aré not 
informed) by appellees did not meet his approval. 
Certain, there was no ** endeavor’. to do anything 
involved in the alleged question of law. The answer 
avers that Judge Harris said ** under the cireum- 
stunces he could not advise respondents to make an 
attempt to collect the claim of complainant; that 
they would be jeopardizing their own claim and 
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would be in great danger of losing it.” What ‘‘e/7r- 
cumstances’? were communicated to Judge Harris we 
are not informed, but certain it is that W. P. Ware 
never submitted any question of fact to J. M. Allen 
or Judge Harris for decision; nor was J. H. Allen or 
J. M. Allen authorized by W. P. Ware to make a 
statement of facts to either. 

Appellees, according to theiraverment, had agreed 
that if the purchase or-assignment could be legally 
made, they would make it. All questions of fact 
had been settled between the parties ; appellant had 
agreed to sell, and appellees had agreed to buy; the 
value of the consideration was not open for discus. 
sion or negotiation. 

The evidence shows that the question of law was 
not submitted, but that J. Hl. Allen instructed 
J. M. Allen incompatibly with an invocation of his 
decision on any question, and made him advocate 
only. ‘If it was legal and safe for us to do so, we 
wanted him to include two notes W. P. Ware had 
left with us in our claim against T. P. Ware, but we 
told Jno. M. Allen to exercise his own good judg- 
ment in what was best to be done to save our debt. 
as this was the matter for which we were working.” 
(RA140.) This, in substance, was that they would 
like, as an accommodation to W. P. Ware, to in- 
clude his debt with theirs, but to look alone to the 
best interests of appellees. Rather incompatible 
with a-solemn contract to buy, and of an alleged 
solemn agreement to submit a law question to Jno. 
M. Allen asa judge. In this the proposition ad- 
vanced is, that appellees should be preferred, not 
only for their debt, bu/ also for a acht due to W.P. 
Ware. and which did not helong lothem ; in other 
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words, to increase their debt by a simulated amount 
sufficient to cover the amount due to W. P. Ware 
as an accommodation to W. P. Ware. No wonder 
‘J. M. Allen was unwilling for respondents to en- 
deavor to do anything of the kind (Ans. ) 

J. H. Allen testifies further (RX 134): “+ 1 tobkd him 
(J. M. Allen) to go to Hazlehurst and see Judge 


Harris and the Wares, and if it was legal, | wanted 
him to include the two notes of T. P. Ware, or to 
buy the stock or have an assignment made, or in 
some Way to secure our debt against T. P. Ware; 
and also to secure W. P. Ware's 810,000 claim 
against T. P. Ware, if it could be legally done 
through us.”’ 

Goldthwaite testified that in the interview at Ha- 
ziehurst between himself. J. M. Allen and W. P. 
Ware: ‘**The matter was discussed for some time, 
but Allen was firm in his opinion that any attempt 
to save W. P. Ware by amalgamating his claim with 
Allen, West & Bush's would jeopardize the whole of 
Allen, West & Bush’s claim.”” (RX 185. 

John M. Allen testifies that in New Orleans ap- 
pellees ‘‘informed me of an arrangement they had 
made with W. P. Warein reference to an additional 
$10,000 against T. P. Ware, and asked my advice 
about it, which I gave him.”’ (R.¥259.) They in- 
formed him that they had made an arrangement for 
$10,000 additional against T. P. Ware. After this 
“advice > the instructions are givenin New Orleans, 
‘to exercise his own good judgment in what was 
best to be done to save our debt, as this was the 
matter for which we were working ;*’ ‘*‘and also to 
secure W. P. Ware’s 810,000 claim against T. P. 
Ware, if it could be legally done through us.’’ 
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Hence, the alleged parol condition precedent is no 
defense : Ist, because of the matters of law stated, 
supra. 2d, Because the alleged proposition was one of 
law, and the proposition, if any, that was submitted 
was one of fact. 

It will be noted what contlict there is in the s: ite- 
ments of Mr. J. Hl. Allen as to what the parol condi- 
tion was. In the answer the parol condition was to 
be left bv him and W. P. Ware to J. M. Allen to 
decide, and afterwards that W. P. Ware and J. M. 
Allen agreed to leave it to Judge Harris. By his in- 
STruUctious lo Goldth mailte there iS HO condition Miech- 
tioned, but he is not to take steps ‘‘in court’? until 
J. M. Allen arrived unless necessary. By J. H. Al- 
len’s deposition in this case, he says: ** If his attor- 
ney and ours would say :” (R.,Xx118) @. e., in New 
Orleans, W. P. Ware and J. H. Allen agreed to 
leave it to’both. 

In 1883, in his letters J. H. Allen states ‘‘if our 
lawyers agreed’? (R.¥155), and ‘if he and Mr. 
W are’s attorney * * * said, &ec.’’ (R.X156.) 

Goldthwaite testifies thatJ. M. Allen’s going to con- 
sult Judge Harris was wolf prearranged, and that 
John Allen did not know he would have to go to 
Jackson until Ware mentioned Judge Harris’ opinion 
(R.x195). J. H. Allen testified in the &ottagy case in 
1882, that he did not procure J. M. Allen to consult 
Judge Harris (Ans. Int. 12-229), and no mention is 
made of any agreement tobuy on any condition. He 
said, ‘*‘ but we could do nothing, nor could we make 
him (W. P. Ware) any promise whatever until we 
had seen our attorney and had his advice as to 
whether we could do so legally.” (R.%228.) That 
there was no agreement between him and W. P. 
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Ware before the attachment, toa Wf P. Ware was 
to be benefited by the attachment. ( R.x234, Int. 23.) 

J. M. Allen testifies that J. H’ Allen told him it 
was not binding unless it met his approval. (R%261. ) 

W. P. Ware testifies, that there was no condition 
attached to Exurpir A, except what appears therein. 

J. M. Allen says, that the same proposition that 
was left to him was left to Judge Harris, and admits 
that there was no consideration for the alleged 
agreement to refer to Judge Harris ‘‘except the 
partial fulfilment of a promise he (Ware) made Al- 
len, West & Bush when the paper was executed.” 
(R.2 291). 

This conflict, contradiction and contrariety exem- 
plifies the wisdom of the rule excluding parol evi- 
dence to vary the terms of a written contract. Itis 
impossible to determine from J. H. Allen’s own tes- 
timony (and he was the only person present beside 
W. P. Ware when it is alleged it was made, ) whether 
there was any condition, and, if so, what the nature 
and terms thereof were. 

The averments of the answer further conflict with 
each other in another important particular in refer- 
ence to the parol condition. Ap attempt is made to 
explain by the answer that the proviso is consistent 
with the alleged parol condition. It is averred that 
‘‘the suit” referred to in Exuipit A, “was because 
we were confident if a sale or assignment was made 
to us, including these notes—it would be attacked and 
attached by other creditors and respondents would 
have to defend by suit for the maintenance and re- 
covery of the money claimed to be due in these 
notes—in a suit in which this amount was to be in- 
cluded.”” (R.X15.) 4. e. Allen, West & Bush were /o 
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be sued by other creditors and they would have fo 
defend the suit. But this allegation is annihilated 
by the averment of the answer. (R.¥18) * that the 
sult referred to in this paper (Ex. A) was never 
brought but was abandoned under a subsequent 
agreement between complainant and these respond- 
ents.’ : 

By what process the suit to be brought by credi- 
torsof T. P. Ware against Allen, West & Bush could 
be abandoned by agreement between W. P. Ware and 
Allen, West & Bush, is beyond comprehension. 

The written instruments speak in denial of the first 
proposition of the answer when it says. ** Provided 
we (Allen, West & Bush) are not defeated in the suit 
against T. P. Ware.’ Allen, West & Bush are to 
be actors and against 7. P. Ware. This very con- 
flict of the answer shows that the defense is 1iot meri- 
torious. 

The last clause above cited harmonizes with Ex- 
HigiT A in this: That it states that the suit thet 
could be abandoned by subsequent agreement, and 
this confirms the evidence of W. P. Ware; that the 
suit referred to in KxutBit A was an attachment suit 
by Allen, West & Bush againstT. P. Ware, for only 
such suit as could be controlled by Allen, West & 
Bush and W. P. Ware could be the subject-matter 
of such an agreement to abandon it. 

The absence of any reference by the answer to an 
attachment suit is evidence that such was the agree- 
ment; for the whole evidence shows that attachment 
was one of the prominent methods discussed. As 
Goldthwaite says, when he left Hazlehurst Allen had 
gone to consult Judge Harris, ‘and it was not known 
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whether there would be an attachment, assignment, 
or sale.”” (R.X197.) 

If. as averred in the answer, appellees made the 
agreement and Exhibit A, to prevent W. P. 
Ware taking any steps to secure himself,and to use 
it as a means only to accomplish an end to W. P. 
Ware's injury and for their advantage, then they 
would be bound by it. . 

There is no proof to sustain the averment that the 
execution of Exiutpir A was acommon scheme to de- 
fraud T. P. Ware’s creditors. There is an effort to 
show by W. P. Warethat T. P. Ware did not receive 
the money stated to be the consideration of the T. P. 
Ware notes which failed ; it is not disputed that T. 
P. Ware executed the two notes to W. P. Ware, ap- 
pellees produce them and file them with their answer. 
The proof shows that J. H. Allen in the transaction 
did not question the validity of the T. P. Ware 
notes, but agreed to buy them if he could legally do 
ie 

W. P. Ware testified that T. P. Ware has always 
recognized the two notes as a valid debt, and there 
is ne proof tothe contrary. (R.X431. 

The facts of the case we submit show that iL})- 
pellees purchased appellants’ debt, and that the 
only condition was that expressed in the writing, 
and that the suit against T. P. Ware therein referréd 
to Was an attachment suit against T. P. Ware by 
appellees, and that that suit was brought ; and that 
the matters averred in the answer are mere shifts re- 
sorted to by appellees to avoid the payment of their 
obligation; and that W. P. Ware, in good faith, 


performed his part of the agreement, and that the 
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appellees attempted to overreach him in the trans- 


action. These reasons support these VIEWS : 


l. Because, without contradiction, W. P. Ware 
proves that it was always understood between him 
and appellees thet if they consummated the cove- 
nant to sell, executed by T. P. Ware in July, 1881, 
that his debt was to be paid him. ({RX406.) 

2. Upon notice to come to New Orleans, appellant 
had a form of bill of sale drawn uy, ineluding his 
debt, by Judge Harris, and a letter|stating that it 
was legal. (Ry808,x138,y133. 

4. The negotiations lasted all day between appel- 
lant and appellees before Exnuinir A was executed, 
and this form of bill of scle was not adopled, 

5. J. H. Allen tendered W. P. Ware, in New Or- 
leans, a receipt for the two notes, which he refused. 
(RXG61.) After further conference, J. H. Allen die- 
tated to his bookkeeper, and he wrote Exurpir A to 
the bill, which was accepted, and it is proven that 
EXHIBIT A was to evidence W. P. Ware's proposi- 
tion. 

6. It was stated by J. H. Allen to W. P. Ware, 
‘*that if our attorney and his agreed upon it we 
would do so (7. «., buy the notes), and would have 
the money placed to his credit with our house in 
Mobile ; for he told us if our attorney and his recom- 
mended it, and the money was placed to his credit 
here, his old creditors would attach it.” (RX132.) 

W. P. Ware testifies that in the colloquium as to 
what course was best to pursue it Was suggested by 
J. H. Allen that he would give him a draft to be left 
with him to collect, and he to hold the money until 
he got through with the assignment, sale, or attach- 
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ment with T. P. Ware (RX38C9), thus conelusively 
showing that it Was purchase of the oles bi All i 
that was made, and the debate was upon the form 
the transaction was to take until the snit against T. 
P. Ware could be decided ; and we say it finally as- 
sumed the form of Hahihit A. because an attachment 
suit was delermined oun. 

7. W. P. Ware testifies that it was an attachment 
suit referred to in Aavhihift A. 

8. The instructions of J. H. Allen to Goldthwaite 
when he went to Hazlehurst were, that **I was not 
to take any steps jn court until J. AL. Allen could 
reach Hazlehurst’ (RA182): and when he left Hazle- 
hurst John Allen was in Jackson. ‘and it was not 
known whether there would be an attachment, as- 
signment or sale.”” (R*197. 

\This was after the interview at W. P. Ware’s 
house. ) 

9. Goldthwaite, in reciting the conversation at W. 
P. Ware’s house, speaks of the matters as if the ar- 
rangement was that appellees were to include the 
debt of appellant with theirs. ‘+ He had gotten 
some kind of a paper from Allen, West & Bush, 
when in New Orleans, that gave him some hope that 
they would help him. I neversaw the paper, though 
I may have seen a copy of it.” (RX 184.) It was 
this witness who, when J. H. Allen shgwed himgin 
New Orleans, when he first consulte: rm” thie copy of 
Exuipir A, advised him to get it from W. P. Ware 

Date t., 60), as ‘Sit was unnecessary ™ and **might 
oive*ATouble. ”’ 

lO. Jno. M. Allen, when in Jackson, on the day 
of the interview with Judge Harris, prepared (/o 
attach, and secured bondsmen for attachment (R., 


2 


X 265), and returned to Hazlehurst. (Note.—Up to 
this time John Allen had no knowledge of any 
ground of attachment, except what W. P. Ware had 
told J. Hi. Allen, nor has he afterwards any other 
information, so far as the record shows. ) 

11. John M. Allen testifies that, upon his return 
to Hazlehurst, **l told him (W. P. Ware) what 
Judge Ilarris said, or that he agreed with me about 
the impropriety of Allen, West & Bush attempting 
to collect the amount claimed to be due him.” (Bess 
267.) (Note.—This was all he says he told W. P. 
Ware. That he did not tell W. P. Ware that the 
agreement was at an end before the attachment is 
manifest, because John Allen says: ‘+ After the levy 
was made W.4. Ware asked me if | had attached 
for his debt, too. l told him I did not.”*) (R., 
Y2OS. ) 

12. I. P. Ware, in pursuance of the agreement 
between W. P. Ware and John Allen, remained on 
the streets of Hazlehurst all night, so as to be present 
to afford facilities for Allen to levy his attachment 
when he returned with the marshal, and he was 
present and furnished the key, though Jno. Allen 
denies this. °On November 15th, 1881, appellees 
write to T. P. Ware, suggesting that other parties 
may be after his notes and accounts, and asking if 
it would not be well for their agent to come at once 
to Hazlehurst and garnishee every one, ‘‘and thus 
vreatly facilitate matters.” (R.X92.) 

13. W. P. Ware played a part all day and had 
creditors’ meetings for simulated purposes, in order 
to delay matters and give John Allen a chance to 
get back to Jackson and return with his writ of at- 
tachment; and he aided in getting the first levy for 
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Allen, West & Bush by unlocking the door and 
letting the marshal in first. (R.X312-6 : R., 26%.) 
i4. Though Allen was in Hazlehurst all day be- 

tween his interview with Judge Harris and the até@ 
ment, and they were acting together, he did not 

communicate to W. P. Ware that he did not intend 

to carry out the alleged agreement, nor did he ask 

for a release from Exutpir A, nor did he offer to re- 

turn the notes of T. P. Ware. W. P. Ware testi- 

fies, without contradiction, that, on the night of the 
attachment, ** l told him Allen; | did not lke the 
way things were going on that night, and if they 

were not going to earry out their agreement with 
me, to give me up my notes and I would take care 
of myself.” ** Mr. John Allen remarked that the 
firm of Allen, West & Bush were never known to go 
back on any agreement”? (R.X%813); that then they 

went to the simulated creditors’ meeting, from 

which, by agreement, Jno. Allen was to retire as 
sick, and go to Jackson and get out the attachment. 

When the levy should be made, to allay any sus- 

picions of collusion, it was agreed that W. P. Ware 
and John M. Allen should have simulated angry 

words. (RZ 315.%204.) 

15. The day after the Jattachment John M. Allen 
went to W. P. Ware’s house to ascertain where T. 
P. Ware’s books were, (R.X296) and \ -. P. Ware at 
Allen’s request turned over to him ,§1,500, of notes 
(It., x 207, 316, x 89,) that he held as collateral 
security to the T. P. Ware notes; because, as W. 


P. Ware says, he thought they belonged to them as 
owners of the notes; Allen, West & Bush notified 
at least some of them by letter (R., W8) that they 
were the owners of these notes ; and they collected 


X25), and returned to Hazlehurst. (Note.—Up to - 
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this time John Allen had no knowledge of any 
ground of attachment, except what W. P. Ware had 
told J. H. Allen, nor has he afterwards any other 
information, so far as the record shows. ) 

ll. John M. Allen testifies that, upon his return 
to Hazlehurst, «+l told him (W. P. Ware) what 
Judge Harris said, or that he agreed with me about 
the impropriety of Allen, West & Bush attempting 
to collect the amount claimed to be due him.” (R., 
267.) (Note.—This was all he savs he told W. P. 
Ware. That he did not tell W. P. Ware that the 
agreement was at an end before the attachment is 
manifest, because John Allen says: ‘* After the levy 
was made W.4. Ware asked me if | had attached 
for his debt, too. [ told him | did not.”*) (R.. 
26S. } 

12. T. P. Ware, in pursuance of the agreement 
between W. P. Ware and John Allen, remained on 
the streets of Hazlehurst all night, so as to be present 
to afford facilities for Allen to levy his attachment 
when he returned with the marshal, and he was 
present and furnished the key, though Jno. Allen 
denies this. "On November 15th, IS881, appellees 
write to T. P. Ware, suggesting that other parties 
may be after his notes and accounts, and asking if 
it would not be well for their agent to come at once 
to Hazlehurst and garnishee every one, *‘ and thus 
vreatly facilitate matters.” (R.%92.) 

13. W. P. Ware played a part all day and had 
creditors’ meetings for simulated purposes, in order 
to delay matters and give John Allen a chance to 
get back to Jackson and return with his writ of at- 
tachment; and he aided in getting the first levy for 
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Allen, West & Bush by unlocking the door and 
letting the marshal in first. (R.%312-6: R..86::.) 

i4. Though Allen was in Hazlehurst all day be- 
tween his interview with Judge Harris and the atG@ak . 
ment, and they were acting together, he did not 
communicate to W. P. Ware that he did not intend 
to carry out the alleged agreement, nor did he ask 
for a release from Exutpirr A, nor did he offer to re- 
turn the notes of T. P. Ware. W. P. Ware testi- 
fies, without contradiction, that, on the night of the 
attachment, * 1 told him (Allen) | did not like the 
way things were going on that night, and if they 
were not going to carry out their agreement with 
me, to give me up my notes and | would take care 
of myself.” ** Mr. John Allen remarked that the 
firm of Allen, West & Bush were never Known to go 
back on any agreement” (R.%813); that then they 
went to the simulated creditors’ meeting, from 
which, by agreement, Jno. Allen was to retire as 
sick, and go to Jackson and get out the attachment. 
When the levy should be made, to allay any sus- 
picions of collusion, it was agreed that W. P. Ware 
and John M. Allen should have simulated angry 
words. | 2X 315,204. | 

15. The day after the jattachment John M. Allen 
went to W. P. Ware’s house to ascertain where T. 
P. Ware’s books were, (R.X 296) ane -. P. Ware at 
Allen’s request turned over to him ,81,500, of notes 
(i. oes 316, x 89,) that he held'as collateral 
security to the T. P. Ware notes; because, as W. 
P. Ware says, he thought they belonged to them as 
owners of the notes; Allen, West & Bush notified 
aut least some of them by letter (R., 98) that they 
were the owners of these notes ; and they collected 
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a large amount on these notes and these collections 
were passed to the credit of their agent, Joe Brooks 
Allen, who continued the business of Allen, West & 
Bush, after their purchase of the stock of goods; and 
after this bill was filed they credited such collections 
to the debt of T. P. Ware; but they never returned 
or offered to return these proceeds Jo W. P. Ware, 
and they after the attachment, on Nov. 15th, — 
1881, to T. P. Ware that their agent had better be 
furnished with a list of his choses in action so as to 
garnish them and keep other creditors from molest- 
ing them and ‘‘thus facilitate matters.’ 

W. P. Ware testifies, that repeatedly since the 
attachment he has demanded a settlement of Exutpir 
A. But it has been, from one cause or another de- 
ferred. Appellees, as late as Jan’y 26, 1883, just 
before theesuit was brought, referred to John M. 
Allen for information as to whether they owed Ex- 
HIBIT A. (K., 154.) 

16. The facts that the two notes of l. P. Ware, 
the consideration was not tendered back, nor the 
money received from the collaterals thereto received 
from W. P. Ware; and the conflict between answer 
verified by J. H. Allen and signed by John M. Allen 
solicitor, who had the notes, viz: ‘‘and the fact 
that the notes were not given back to complainant 
was not known for some time after by these respond- 


ents, the notes having been given to their said attor- 


ney, who said they were by mistake mislaid and not 
known by him to be in his possession,’? (R.X16.) 
And the evidence of J. H. Allen, ‘‘and soon after 
our attachment we instructed our attorney, Jno. M. 
Allen, to turn them (T. P. Ware’s notes) over to W. 


P. Ware, and take up the paper which is the basis of 


~~ 
ry? 


oe) 


, ve ane , , , 
this suit (R.¥120), strong circumstantial evidence 
to show that appellees have always known that they 
were liable on these notes, and especially so when, in 
their answer now, they offer to return them quali- 
fiedly, 7. e., ** by order of court,” which is no tender 
at all. The order oh is not their volition. 

17. The debate between W. P. Ware, J. M. Allen 
and Goldthwaite on the best course for Allen, West 
& Bush to pursue, whether sale, assignment or at- 
tachment, and a reference of this question to Judge 
Harris, if such was the fact, would not prove that 
J. H. Allen and W. P. Ware had not agreed on an 
attachment in New Orleans ; it would only indicate 
that Allen’s attorneys were not of the same opinion 
as J. H. Allen; and W. P. Ware’s participation, by 
expressing his legal opinion, could affect no right 
of his, as it was a matter of indifference to him what 
course they pursued ; they had bought his paper, 
and if they pursued either course it would be ac- 
ceptable to him. As W. P. Ware says, he was most 
interested in his money. (R.X391.) 

18. The amount for which the attachment was is- 
sued was $18,000 (R¥ 142), and was largely in excess 
of what T. P. Ware owed appellees; it was issued 
Nov. 12, 1881, and on May 29, 1882, the amount T. 
P. Ware owed appellees was $16,562.86, as shown by 
the judgment in attachment suit. J. M. Allen testi- 
fies that Goldthwaite gave him the statement of T. 
P. Ware’s account at Hazlehurst before he left. 
(RX¥-271.) W. P. Ware testified that on Nov. 11th 
J. M. Allen asked him how much T. P. Ware owed 
appellees ; if he thought it was 315,000. That wit- 
ness told him that he did not think it was quite that 
much. ‘*He:(J. M. Allen) said then he would attach 
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for 318,000; if he got in the first attachment he was 
satisfied they could work it out all right, or some- 
thing of that kind.”’ (Rx 392.) Such excess with 
the statement of account in his possession is strong 
evidence that he was doing more than attaching for 
his debt, and corroborates W. P. Ware when he says 
that J. M. Allen said that he would attach for 818, - 
000, and ‘**‘ they could work it out all right.”’ 

19. There is no proof that prior to attaching ap- 
pellees ever notified W P. Ware that they would not 
execute the agreement. 

20. The failure to notify W. P. Ware of an inten, 
tion to abandon Exuipir A, and the reception 
appellees of the aid of W. P. Ware, and the failure 
to restore to W. P. Ware his two notes before the 
attachment, and the reception of the collateral notes 
to the T. P. Ware notes from W. P. Ware, after 
the attachment, and the letter of Nov. 15th, 1881, 
desiring to facilitate matters by having their agent 
furnished with a list of choses in action so that he 
might garnish them ‘‘ and thus facilitate matters,” 
are compatible with but two facts; the first, that 
they were executing the agreement by attaching: 
or, the second, that they were availing of the agree 
ment with W. P. Ware to prevent his doing anything 
to save himself to get an opportunity to secure their 
debt, in fraud of W. P. Ware’s rights—in either 
case appellees would be bound by Exurpir.‘‘A.’ 


Therefore the decree should be reversed and cause 
remanded with directions to enter a decree in accord- 
ance with the prayer of the bill against all of the 
appellees personally for the full amount of Exiisir 
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A, with interest, and an appropriation of the funds 
in the hands of the garnishees towards its payment 
and for exeention for the balance. 
Ss. 8. CALHOON, 
MARCELLUS GREEN, 
Sols. for Appellant. 
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ee acento am cam 


W. P. WARE, Appellant, 
OSs, 


id J. H. ALLEN et al., Appellees. 


MARCELLUS GREEN, 
CALDERON CARLISLE, 
For Appella nt. 


R. O. POLKINHORN, PRINTER, 
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In the Supreme Court of the United States 


OCTOBER TERM, 1888, 


W. P. Warr, Appellant, 
“os. 


J. H. ALLEN ef al., Appellees. 


Statement. 


This was a proceeding instituted in the Chancery 
Court of Copiah County, Mississippi, under Sections 
1832 and 1898 of the Code of Mississippi, 1880, pro- 
viding for attachment in Chancery to subject cer- 
tain equitable assets of the appellees, namely, debts 
due to them, to the payment of appellant’s claim 
against them founded upon the written instrument 


Ga 


set out on page two of the record, which is in the fol- 


lowing words and figures: 


= ial = ; 
‘“NEW ORLEANS, Nor. ith, Lkal. 


Ninety days after date we promise to pay W. P. 
Ware or order, ten thousand dollars for two notes of 
T. P. Ware for five thousand dollars each, dated 
August 21, ’81, one on demand & one at 30 d'ys, 
provided we are not defeated in the suit against T. 
P. Ware; if so, this note is void. : 

Yours truly, 
ALLEN, West & BusnH.”’ 


+} 


a 


The local debtors of Allen, Bush West & answered, 
admitting their indebtedness, and paid their money 
into Court. 

If the appellees, who were non-residents, had not 
voluntarily appeared, the only relief which appellant 
could have had under his bill would have been an ap- 


plication of the equitable assets to the payment of 


his debt. But when the appellees came in, submit- 
ing to the jurisdiction of the court and setting up 
equitable defenses and denying all liability, the court 
acquired jurisdiction to make a decree in personam 
against appellees. 

Defendants Allen, West and Bush filed a joint an- 
swer in the State court, which, however, was only 
sworn to by one of them, James H. Allen, and there- 
upon the bill was taken for confessed, against West 
and Bush (Rec. p. 19). Most of the testimony was 
taken and the cause proceeded in the State court 
until January 5th, 1884, when defendants petitioned 
for removal to the Circuit Court of tue United States. 
The order of the State court for removal was filed in 
the Circuit Court on May 16th, 1884, and on the 
same day that court passed an order limiting time 
for further testimony. No new pleadings were filed 
in the Federal court, some further testimony was 
taken, and the cause was submitted under the fol- 
lowing stipulation, found on page 127 of the Record. 


Agreement of Counsel. 


IN THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF MISSISSIPPI. 

W. P. WARE, ) 

vs. . 

ALLEN, West and Busu e/ ai. j 


pe we 


Steet 


It is hereby agreed that the court shall hear all 
the evidence herein, and shall consider only the com- 
petent evidence, and shall decide upon the excep- 
tions already filed on final hearing. 
JOHN M. ALLEN, 
Sor Def ts. 
CALHOON & GREEN, 
Sols. for Comp lts. 


Complainant alleges the making and delivery by 
defendants of the written agreement set out (Ree., 
p. 2, ‘** Ex. A,’’), and delivery to and acceptance by 
defendants of the consideration (the two notes of T. 
P. Ware for 35.000 each), and that defendants were 
not defeated in the suit against T. P. Ware. 

Defendants, in their answer, admit the execu- 
tion and delivery of the said agreement and the 
receipt and retention, by them, of the consideration 
(Ree... pp. 4 and 6), but set up three defenses to com- 
plainant’s demand: (1) that the condition upon 
which the agreement to pay the 310,000 was to be 
void, was not as therein written, ‘‘ provided we are 
not defeated in the suit against T. P. Ware.’’ but 
was provided one John M. Allen thought defendants 
would not be safe in trying to collect their amount 
from T. P. Ware by sale or assignment, or that de- 
fendants would be endangering their own debt b¥ so 
doing, he complainant, would then abandon it ( Rec., 
p. 6); (2) that the consideration for the agreement 
had failed as the T. P. Ware notes were fictitious, 
representedasimulated debt, and were part of a com- 
mon scheme of fraud between complainant and de- 
fendants to prejudice therights of other creditors of T. 
P. Ware (Ree., p. 6, Marg., p. 17); and (3) that the 
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suit referred to in said agreement was never brought, 
but was abandoned by a subsequent agreement be- 
tween complainant and defendants. (Ree., p. 7.) 

It is submitted that no one of these defenses can 
be maintained (@) because they are not legally ad- 
missible as defenses in this cause, and (6) because 
they are not sustained by the proof. 


I. 


As to the condition upon which this agreement 
was to become void. 


a. 


This defense is wholly inadmissible as a matter of 
law. | 

The condition stipulated in the written agreement 
is plain and unequivocal: ** Provided we are not de- 
feated in the suit against T. P. Ware.’ This note 
ras not written by complainant, but by defendants’ 
clerk, Reynolds (Ree., 21), and was the result of a 
discussion between complainant and defendant, J. 
H. Allen, in which a different paper had been offered, 
and after W. P. Ware ‘‘ made objections to same to 
J. H. Allen’”’ (Reynolds, Ree., p. 21), and Reynolds 
further testifies (Rec., p. 22): that it was according to 
an arrangement between Ware and J. H. Allen, and 
that he ‘* wrote it according to directions of J. H. 
Allen’’ (10th Cross-question, Rec., 22). 

It is therefore conclusively shown, for Reynolds 
is in no way contradicted or impeached, that this 
instrument was deliberately prepared by the de- 
fendant, J. H. Allen, after nearly a day’s confer- 
ence with Ware, and that the formin which it now 
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appears is the form which said defendant took to 
express his views of the agreement at which the par- 
ties had arrived. Defendant Allen confirms this 
account of the preparation of the paper, except that 
he says it was *‘ hurriedly written.’’ (Rec., p. 39.) 
But it appears from Goldthwaite’s evidence ( Ree., 
60, Marg. p. 87); that sufficient deliberation was 
used in its preparation to keep a copy of the agree- 
ment which was shown him by defendant Allen. 
The purpose of this defense by parol proof is to 
vary, contradict, qualify and add to the terms of 
the written instrument. The condition of the note 
expressed is defeat ina suit; the condition alleged 
and intended to be proved is the opinion of an at- 
torney as to the safety of a given transaction; a 
given mode of procedure. The rule against the ad. 
mission of such testimony is too well settled and too 
well understood to admit of argument, and, as has 
been said in a late decision, ‘‘ cannot now be con- 
sidered an open one in this court.” 
Martin vs. Cole, 104 U. S., 39: 
Bank vs. Dunn, 6 Pet., 51; 
Brown vs. Wiley, 20 How., 442; 
Bank vs. Jones, 8 Pet., 12: 
Forsythe vs. Kimball, 91 U. 8., 291; 
Bast vs. Bank, 101 U.S8., 96, 97; 
Ins. Co. vs. Mowrey, 96 U. 38., 547. 


The same rule prevails in the State of Mississippi 
where this cause was tried. 
Brantley vs. Carter, 4 Cush., 285; 
Wren vs. Hoffman, 41 Miss., 619; 
Powell vs. Jones, 12 8. & M.. 507. N08; 
McGuire vs. Stevens, 42 Miss., 731; 
Klis vs. Kelley, 4 George, 696, 698. 
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And also, by express statute in Louisiana, where 
this contract was made: ‘‘ Neither shall parol evi- 
dence be admitted against or beyond what is con- 
tained in the acts, nor on what may have been said 
before, or at the time of making them or since.”’ 


Civil Code La.. (1875), sec. 2276. 


The fact that this was a suit in equity does not 
vary the rule, for, as has been said by this court, *‘in 
the absence of fraud, accident or mistake, the rule 
is the same in equity as at law.”’ 

Forsythe vs. Kimball, 91 U. 8., 264; 
Martin vs. Cole, 104 U. 8&., 34. 


(dD. ) 


But even if this defense were one legally proper to 
be made, it is not sustained by the proof. 


In the first place, the proof is not secundum alle- 
gata. The averment is that if J. M. Allen ‘‘thought 
respondents would not be safe in trying to collect 
their amount from T. P. Ware by sale or assignment, 
or that respondents would be endangering their own 
by it, he, complainant would then abandon it.” 

The testimony offered under this defense furnishes 
a striking illustration of the wisdom of the rule 
above referred to, and of the propriety of its appli- 
cation to the present case. The door having been 
thrown open to parol testimony to prove this alleged 
condition against the wriffen one in the note, we have 
the following results: 

The defendant, James H. Allen, testifies, ( Rec., 
29, Marg., pp. 118, 119), that if complainant's and 
defendants’ attorneys agreed that they could legally 


/ 


include and collect these Ware notes, they would do 
so: otherwise, defendants’ note to be void. 


Again, ( Rec., 39, Marg., p. 119), that this note 
was to be void unless they could include the two 
notes in the Ware debt, and collect them. 


Still another account is given by him in answer to 
the 7th int. (Ree., 40, Marg., p. 122), namely: 
‘If we could legally hold them, and collect them by 
sale or assignment or any other way, then we were 
to pay him.”’ And again, same page, that unless the 
two attorneys agreed that the notes were /egal, and 
they could éx daw hold and collect them as part of 
their debt, and, if so included, were not ** thrown out 
by the court as illegal,’’ the note sued on was to be 
void. 

To the 11th int. (Rec., 40, Marg., p. 124), he 
says, that no claim was to be made ‘‘unless his law- 
vers and ours agreed that these two notes be ineluded 
and collected in our debt.’ 

He told John M. Allen, ( Rec., 483, Marg., p. 134), 
to secure, ‘in some way,’ defendants’ claim, and 
also W. P. Ware’s 310,000, if it could be legally 
done through defendants. He also told him, ( Ree., 
45, Marg., p. 140), if it was /egal and safe he wanted 
the Ware notes ineluded in defendants’ debts. 


In another attempt to state the terms of this ageee- 
ment (Ree. 48, marg:, p. 151,) he says the note was 
to be void unless the two attorneys agreed to charge 
it to Ware's debt and collect it 

And in his letter of January 26, °83, (Ree. 49), he 
says it was to be void unless T. P. Ware made an 
assignment or sold out to defendants,and the courts 
sustained such assignment or sale. 
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And also, by express statute in Louisiana, where 
this contract was made: ‘* Neither shall parol evi- 


dence be admitted against or beyond what is con- 


tained in the acts, nor on what may have been said ~ 
before, or at the time of making them or since.”’ 


Civil Code La.. (1875), sec. 2276. 


The fact that this was a suit in equity does not 
vary the rule, for, as has been said by this court, *‘in 


the absence of fraud, accident or mistake, the rule 
is the same in equity as at law.”’ 

Forsythe vs. Kimball, 91 U. 8., 264; 

Martin vs. Cole, 104 U. 8., 34. 
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But even if this defense were one legally proper to 
be made, it is not sustained by the proof. 


In the first place, the proof is not secundum alle- ‘ 
gata. The averment is thatif J. M. Allen **thought 
respondents would not be safe in trying to collect 
their amount from T. P. Ware by sale or assignment, 
or that respondents would be endangering their own 
by it, he, complainant would then abandon it.”’ 

The testimony offered under this defense furnishes 
a striking illustration of the wisdom of the rule 
above referred to, and of the propriety of its appli 
cation to the present case. The door having been 
thrown open to parol testimony to prove this allege d 
condition against the writfen one in the note, we have 


the following results: 
The defendant, James H. Allen, testifies: ( Ree., 
29, Marg., pp. 118, 119), that if complainant's and 
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defendants’ attorneys agreed that they could legally 


‘ 


include and collect these Ware notes, they would do 


so: otherwise, defendants’ note to be void. 


Again, ( Rec., 39, Marg., p. 119), that this note 


was to be void unless they could include the two 
notes in the Ware debt, and collect them. 


Still another account is given by him in answer to 
the 7th int. (Ree., 40, Marg., p. 122), namely: 
‘* If we could legally hold them, and collect them by 
sale or assignment or any other way, then we were 
to pay him.”’ And again, same page, that unless the 
two attorneys agreed that the notes were /egal, and 
they could ¢~ daw hold and collect them as part of 
their debt, and, if so included, were not **thrown out 
by the court as illegal,’’ the note sued on was to. be 
void. 

To the 11th int. (Rec., 40, Marg., p. 124), he 
says, that no claim was to be made ‘‘unless his law- 
yers and ours agreed that these two notes be included 
and collect d ii OHT le a" 

He told John M. Allen, ( Ree., 48, Marg., p. 134), 
to secure, **in some way,’ defendants’ claim, and 
also W. P. Ware’s $10,000, if it could be legally 
done through defendants. He also told him, ( Ree., 
45, Marg., p. 140), if it was /egal and safe he wanted 
the Ware notes inelnded in defendants’ debts. 


In another attempt to state the terms of this ageee- 
ment (Ree. 48, marg., p. 151,) he says the note was 
to be void unless the two attorneys agreed to charge 
it to Ware's debt and collect it 

And in his letter of January 26, °83, (Ree. 49), he 
says it was to be void unless T. P. Ware made an 
assignment or sold out to defendants,and the courts 


sustained such assignment or sale. 


Then again in letter of Febuary 13, °83, to Cal- 
hoon & Green (Rec. 50, marg., p. 156.) he says that 
if the counsel for the parties ‘*‘ did not @pprove’’ the 
assignment and sale, the note was to be void. 

In view of these wavering and uncertain and in- 
consistent statements of Mr. Allen, it seems to us 
that it does him no injustice to say that it would 
not be ‘* legal and safe’’ for the court to disregard 
the plain written agreement, and to endeavor to ar- 
rive at the true one by a reliance upon his testimony. 
If parol testimony: is ever to be accepted in such a 
case, it is the least that can be required of it that it 
be absolutely clear, certain and consistent. 

It is not secundum allegata, for the answer al- 
leges as the condition that the validity of this $10,- 
000 note, was to rest upon the opinion of John M. 
Allen alone as to the safety of defendants attempt- 
ing to collect the T. P. Ware notes. 


Among all the variant statements of Mr. James H. 
Allen, above referred to, not one will meet that case. 


But if this objection be unavailing. the defend-. 


ants have not discharged their burden of proof by 
a preponderance of testimony. Complainant, Ware, 
swears positively and distinctly to the agreement 
having beenin factas Allen had it written, (Rec. 95, 
marg., p. 310), Allen admits that the arrangement 
was made privately between ‘himself and Ware, 
(Rec. 42, marg., p. 130), so that there is a mere bal- 
ance of oath against oath, with the written instru- 
ment, prepared by Allen himself, (Rec., 22, marg. p. 
64), supporting complainant, together with the fact 
that the agreement, as finally written,.was the result 
of a day’s discussion, and made after a previous and 


mae 


ett coms canoes 


ditferent one had been fendered and refused, (Ree. 


21, marg. p. 62). 


The testimony of James H. Allen is also in strik- 
ing contrast with this contention, for he says: ** W. 
P. Ware said that he wanted some document /o 
show our agreement.” - FF ‘We first gave 
him a receipt for the two notes,” * * * but 
wie he said that was not satisfactory, as we made 1L0 
promise in that, in case our attorney and his agreed 
to include his claim in onr account against T. P. 
Ware. We then hurriedly wrote the other paper, as 
it was near train time, which is the basis of this 
suit.’’ (Ree., 39, marg. pp. 118, 119.) So that, when 
writing a document ‘*to show ovr agreement,”’ did 
he write the one here contended for ; provided ‘our 
attorney and his agreed to inelude his claim in our 
account against T. P. Ware?’ No. On the con- 
trary, he wrote what complainant says was * our 
agreement,”’ ** provided we are not defeated in the 
suit against T. P. Ware.’ Could two propositions 
be more dissimilar, more foreign to each other? Is 
it possible to believe that J. H. Allen thought, after 
all this discussion, that the language he himself thus 
employed expressed the idea for which he now con- 
tends? And is this proof not directly within the 
rulings of this Court in Thompson VS. /ns. Ce. 104 
U. S., 258, 254, 2597 | “a 

Attempt is made to corroborate Mr. James H. 
Allen by the evidence of Mr. John M. Allen, his 
brother, and the solicitor for defendants. Mr. John 
M. Allen Says he told Ware of the agreement as 
understood by J. H. Allen, namely: that the note 
was to be paid, provided these notes were included 
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in their claim against T. P. Ware, and provided, 
also, (an entirely new condition, not claimed in the 
answer nor by J. H Allen in his testimony,) that 
they made lhe MONCH On hoth claims, (Ree. Sl, 
marg., p. 260), but this arrangement was not to be 
binding unless it met his, John M. Allen’s, approval, 
(Jb. marg., p. 261.) To this, he says, Mr. Ware as- 


sented. (/h/.) 


But we submit that there are two very good reasons 
why this must prove insufficient. / irs, it is plain 
from his testimony that the matter under consider- 
ation at his interview with complainant was not the 
nature and binding force of defendant's contract 
with complainant, but‘the question of ways and 
means of proceeding to collect the whole debt. 
Secondly, Mr. John M. Allen says (Rec., 82; marg.., 
pp. 262, 263), that they discussed the plan of uniting 
the two claims, Ware insisting that Judge Harris 
had said such a scheme would be legal. Warethen 
agreed to leave the matter to Judge Harris, and if 
he did not think it safe, or if he advised against it, 
Ware ‘‘ would release Allen, West & Bush from 
their agreement.”’ (Ree. 82, marg. p. 268.) How 
was he to ‘‘release’’ if there was no agreement ? 
W hat was there to be ‘*‘ released’? which was so Im- 
_ portant that Mr. Allen took ‘‘an accommodation 
freight train some time between midnight and day’ 
to confer with Judge Harris if his (Allen’s) disap- 
proval had, by Ware’s own admission and the un 
derstanding of the defendants and Allen already 
operated as an absolute abrogation of the agreement, 
if it was thereby ‘‘off or cancelled ?”’ 


It is plain truth, though not diserediting to Mr. 


1] 
John M. Allen, to say that he is manifestly mistaken 
in his testimony. The presen{ issue in this cause 
was not then before them. Defendants’ chances of 
collecting nearly $20,000 from T. P. Ware in ad- 
vance of other creditors was the all-absorbing ques- 
tion lt isa matterof no surprise that he should 
have confused his understandings with his brother's 
firm and those with Mr. Ware in the manner be has 


Si) obviously done. 


Ll. 
As to the failure of consideration. 
(@%.) 
The inadmissibility of this defense is fully pre- 
sented in the brief on file. (Brief, pp. 38-44.) 
ib.) 


Upon no just view of the record can this defense 
be considered as sustained by the proofs. 


That the two 35,000 notes are the genuine notes of 
T. P. Ware, is not denied either in the pleadings or 
proofs. 

The genuineness of these notes being admitted and 
the notes being endorsed over to defendants gener- 
ally, (Ree., p. 7), they are prima facie evidence of 
consideration, and the burden is, by the well settled 
principles of law, upon defendants seeking to int- 
peach them to do so by a preponderance of testimony. 

How have the defendants endeavored to discharge 
this burden? The only evidence adduced on that 
point is that of the complainant who swears posi- 
tively that the notes represented loans by him to T. 
P. Ware. (Rec., 103, Int. 26, and Ree., pp. 104 and 
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105, Ints. 37 and 42, and Rec., p.126.) It will be ob- 
served that this inquiry is all by way of cross-exami 
nation, and brought out by defendants, is in no re- 
spect germane to his examination-in- chief, and the 
defendants are bound by his answer. 


It is nowhere alleged that T. P. Wareever denied 
the validity of this debt, nor is any attempt made 
to prove that it was uncollectible. On the contrary, 
defendants admit that they never tested the validity 
of these notes by any attempt to collect them. (Rec., 
pp. 7 and 39.) They contented themselves with 
holding the niotes from November 7th, 1881, (Ree., 
p. 49), the time of the delivery to them until May 
9th, 1883, when their answer was filed (Ree., 7), 
without any action in respect tothem. When called 
upon to pay their note and when they set up their 
reason for refusal, they never intimated a doubt as 
to the validity of these notes; on the contrary, they 
assign an entirely different reason in their letter of 
January 26, 1888, (Rec., p. 49), to Ware, and in their 
letter of February 13,:1888, (Ree., p. 49), to Calhoon 
and Green, though they say: ‘‘ We make this full 
explanation to you,’’ (Ree., p. 50), no allusion is 
made to any supposed invalidity in these notes. 

John M. Allen in his testimony (Rec., 82, 83), does 
not intimate that he then doubted the validity of 
these notes, on the contrary, he expressed a wish *‘ to 
accommodate and help him’’ (W. P. Ware), and the 
relationship between the Wares was then considered 
simply asapractical difficulty, and not treated assus- 
picious (Rec., p. 82.) In view of these facts, is it 
too much to say, that this defense is an after thought 
and a ‘‘catching at straws ?”’ 


Attempt is made to discredit the complainant, and 
to Cast suspicion upon his testimony) and the bona 
fides of his transaction with T. P. Ware. But it is 
a well established rule that where fraud is charged it 
must be clearly proved, and that mere suspicion is 
not enough to shift the burden of proof from him 


who charges it. 


Lil. 
The third defense relied upon is that the agree- 


ment was abandoned. 
i. 


This defense like that of the alleged different con- 
ditions upon which the note was based is wholly in- 
admissible. Itsimply asserts that the written agree- 
ment has been abrogated by a parol one. It is dis- 
tinetly within the prohibition marked out in the au- 
thorities pon this point cited, supra. 


h. 


Nor is it sustained by the proofs. Mr. John M. 
Allen would seem to indicate such an agreement in 
his testimony, but it has for its basis the idea of 
illegality in executing the agreement as made, 
whereas the fact is that the effort to make the Ware 
notes was abandoned, not because of any illegality 
in complainants sale of them to defendant, but be- 
cause he believed it to be inexpedient. In addi- 
tion to this, complainant positively denies any such 
agreement, so that the burden of proof has not been 
discharged. Some effort is made to give color to 
this contention by reference to the conduct of Ware 
in not demanding immediate payment of this note. 
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105, Ints. 37 and 42, and Rece., p.126.) It will be ob. 
served that this inquiry is all by way of cross-exami- 
nation, and brought out by defendants, is in no re- 
spect germane to his examination-in-chief, and the 
defendants are bound by his answer. 


It is nowhere alleged that T. P. Wareever denied 
the validity of this debt, nor is any attempt made 
to prove that it was uncollectible. On the contrary, 
defendants admit that they never tested the validity 
of these notes by any attempt tocollect them. (Rec., 
pp. 7 and 39.) They contented themselves with 
holding the notes from November 7th, 1881, (Rec., 
p. 49), the time of the delivery to them until May 
9th, 1883, when their answer was filed (Ree., 7), 
without any action in respect tothem. When called 
upon to pay their note and when they set up their 
reason for refusal, they never intimated a doubt as 
to the validity of these notes; on the contrary, they 
assign an entirely different reason in their letter of 
January 26, 1883, (Reé., p. 49), to Ware, and in their 
letter of February 13,:1883, (Ree., p. 49), to Calhoon 
and Green, though they say: ‘‘ We make this full 
explanation to you,’’ (Rec., p. 50), no allusion is 
made to any supposed invalidity in these notes. 

John M. Allen in his testimony (Rec., 82, 83), does 
not intimate that he then doubted the validity of 
these notes, on the contrary, he expressed a wish ‘‘ to 
accommodate and help him’? (W. P. Ware), and the 
relationship between the Wares was then considered 
simply asapractical difficulty, and not treated assus- 
picious (Rec., p. 82.) In view of these facts, is it 
too much to say, that this defense is an after thought 
anda ‘‘catching at straws ?”’ 
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Attempt is made to discredit the complainant, and 
to cast suspicion upon his testimony and the bona 
fides of his transaction with T. P. Ware. But it is 
a well established rule that where fraud is charged it 
must be clearly proved, and that mere suspicion is 
not enough to shift the burden of proof from him 
who charges it. | 


Lil. 

The third defense relied upon is that the agree- 
ment was abandoned. 

. 

This defense like that of the alleged different con- 
ditions upon which the note was based is whollv in- 
admissible. It simply asserts that the written agree- 
ment has been abrogated by a parol one. It is dis- 
tinctly within the prohibition marked out in the au- 
thorities upon this point cited, supra. 


bh. 


Nor is it sustained by the proofs. Mr. John M. 
Allen would seem to indicate such an agreement in 
his testimony, but it has for its basis the idea of 
illegality in executing tle agreement as made, 
whereas the fact is that the effort to make the Ware 
notes was abandoned, not because of any illegality 
in complainants sale of them to defendant, but be- 
‘ause he believed it to be inexpedient. In addi- 
tion to this, complainant positively denies any such 
agreement, so that the burden of proof has not been 
discharged. Some effort is made to give color to 
this contention by reference to the conduct of Ware 
in not demanding immediate payment of this note. 
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Whatever view may be taken of Ware’s motive, his 
answer to this is quite logical and satisfactory. He 
feared to publish his demand to the world, lest at- 
taching creditors should seize upon it. 

But beyond all this, had the agreement to abandon 
his claim been made, were it admissible to prove that 
fact, of what avail as a defense can it be here? It 
is not alleged nor proved that Ware received any 
consideration for such new agreement, and John M. 
Allen, the only witness to testify to such agreement, 
and defendants’ witness, says: 


‘*?T do not Know of any consideration to him for 
such abandonment, except the partial fulfilment of 
a promise he had made Allen, West & Bush, when 
the paper was executed.’’ ( Ree., 90, Marg., p. 291). 


This is pleading a mere nudum pactum. 


If he ‘‘abandoned,”’ there must have been something 
toabandon. If he received no consideration for such 
abandonment, norule of law denies him the privilege 
of returning to his rights. | 

But the record seems to contain clear proof to the 
contrary, for Ware testifies to the defendants’ recog- 
nition of his claim ( Rec., p. 97, marg., p. 317), the 
defendants admit that they kept his notes, and they 
still have them in their possession, and do not claim 
to have offered to return them until after they had 
secured themselves through the attachment. ( Rece., 
p. 39, Marg., p. 120.) 

Why did they accept and apply to their own use, 
as they admit doing, (Rec., p. 46, marg., p. 144), 
the notes held by complainant as collateral security 
for the two 35,000 notes if their contract for the pur- 
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chase of these notes was abandoned before the at- 
tachment? Why did they attempt, after the at- 
tachment, as shown by their letter of Nov. 15, 1881, 
(Ree., 30, marg., p. 92), to buy up the other claims 
against T. P. Ware at 25 percent? And does not 
said letter corroborate complainant’s testimony on 
the same point ( Ree., 97, marg., pp. 316, 317.) And 
though Goldthwaite is said to have been present at 
the time of the alleged subsequent agreement (Ree., 
p. 89, marg., p. 2090), he is not interrogated upon 
that point when put on the stand as a witness for 
defendants. 

MARCELLUS GREEN, 

CALDERON CARLISLE, 

kor Appellant. 


Postscript. 


Although no question has been made tn the court 
below, or in this court by appellees as to the juris- 
diction of the Circuit Court to entertain this bill, it 
seems not improper to add that the Mississippi Stat- 
ute, under which this suit is bronght, is clearly such 
an enlargement of equitable rights and remedies as 
will be administered by the Circuit Courts of the 
United States. 

Clarke vs. Smith, 13 Pet., 195-208 ; ° 
Broderick’s will, 21 Wall., 508, 519, 520; 
Van Norden vs. Morton, 99 U.S., 378-380 ; 
Cummings vs. Bank, 101 U. 38., 153-157 ; 
Holland vs. Challen, x0 U. S., 10; 

Re ynolds vs. Crawfordsville, 112 U.S8., 405; 
Chapman vs. Brewer, 114 U. 8., 170-171. 
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1831 of the Mississippi Code | 
mediately we that providing for 
in chancery, actly similar 


giving jurisdiction in equity to restrain 


Section 


is ex 


tion of an illegal tax, which this court has 
administered on the equity side of the ¢ 


Bank. 101 U. S. 158 


Cumme Hds VS. 


Section 1833, immediately following 


this suit is brought, gives 
the bill to 


‘* whether 


under which 


to entertain remove a cloud 


the 


possession or 


real owner, such real 0 


be threatened to be distu 
possession or not.’ 
A statute exactly similar has been held t 
to the Cireuit 
Holland vs. Challen, 


The material parts of the sections pr 


diction in equity, 


cases, notably In 


the attachment in chancery are as follow 
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! 
| 
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SECTION 1] The Chancery Court 
jurisdiction of attachment suits again 


resident 


| 


debtor, and persons yn this State 


shall 


Ct any 


have 
non 


who have in their hands effects-of or arelindebted to 


such non resident debtor.’ 


* Attachment in Chancery ’ 


‘SECTION 1898. When a bill shall be 
attachment of the effects of a non residet 
debtor, or of the indebtedness of the d 
this State to such non resident oo 
and it shall be sufficient to find 
debtedness, that the summons for the | 
resident in this State, shall have statec 
dorsed upon it the nature and object of 


(pake 59. ) 


filed for an 
‘fendant in 
defendant, 

such in- 
lefendants, 
in or en- 
such suit, 
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and that it is to subject the * * indebtedness of 


such defendants to such non resident * * de- 
fendant to the demand of complainant; * (** * 


| 


W hatever the history of its origin and adminis- 
tration, the remedy by attachment seems in essence 
and substance to be equitable. 

An attachment in chancery has been known to the 
laws of Virginia for nearly a hundred years, and in 
the New England States, where it is generally admin- 
istered as a statutory remedy at law, it is neverthe- 
less called the ‘*Trustee process.” 

There is still a statutory attachment at law in Mis- 
sissippi, but the language of this court in ex parte 
Boyd, 105 U. 8., pp. 647-658, with reference to a 
New York statute prescribing certain procedure for 
discovery of assets, after judgment, seems to be ap- 
plicable: 


‘‘ Whatever logical or historical distinctions sepa- 
rate the jurisdiction of equity and law, and with 
whatever effect those distinctions may be supposed 
to be recognized in the Constitution, we are not of 
opinion that the proceeding in question partakes so 
exclusively of either that it may not be authorized 
indifferently as an instrument of justice in the hands 
of courts of whatever description.” 


MARCELLUS GREEN, 
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BRIEF FOR APPELLEES. 


Statement of Case. 


On the 21st of February, 1883, W. P. Ware, the appel- 
lant complainant in the court below, a citizen of Copiah 
County, Mississippi, filed his bill in the Chancery Court of 
said county against J. H. Allen, T. H. West, and J. C. Bush, 
appellees, as partners doing business in New Orleans, Louisi- 
ana. The proceeding was commenced under the statute of 
Mississippi giving the Chancery Court jurisdiction in cases 
of attachment against non-residents, and was subsequently 
removed to the Federal Court by appellees. The suit was 
brought on an instrument of writing in words and figures as 
follows : 


New Orteans, Nov. 7th, 18812 
‘‘ Ninety days after date, we promise to pay W. P. Ware, 
or order, ten thousand dollars for two notes of T. P. Ware 
for five thousand dollars each, dated August 21, 1881, one 
on demand and one at thirty days, provided we are not de- 
feated in the suit against T. P. Ware; if so, this note is void. 
‘* Yours, truly, 


wie ALLEN, WEST & BUSH,”’ 


==" oa eS a 
— 
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The bill sets out this instrument, and states that 
ant handed defendants the two notes against T. P. 

endorsed, and that defendants were not defeated ir 

against T. P. Ware, but realized from it a large su 

whereupon said promise became a valid obligatior 

defendants refuseto pay any part of thesame. (R., p 


DEFENDANTS ANSWERED, 


Denying that the instrument sued on was a valid 
and setting out substantially the facts and cir 
connected with the execution of the same to s] 
imposed no legal or moral obligation on them t 
The following facts are substantially set out in tl 

That complainant was doing a business in Ff 

Miss., in the name of T. P. Ware, his brother, co 

having previously failejJ, owing a Jarge amount 


complain. 
Vare, duly 
| their suit 
of money, 
|, and that 
p. land 2.) 


obligation 
‘cumstances 
iow why it 
) pay it: 

1e answer : 
lazlehurst, 
nplainant, 
of money 


which he still owed, and used the name of T. P 


Ware for 


the purpose of shielding the business from his creditors ; that’ 
while carrying on this business it became largelly indebted 
to defendants, to wit: in the sum of 316,247.86] that com- 
plainant then went to New Orleans and informed defendants 
that the business was about to fail, and he, complainant, had 
T. P. Ware’s two notes for $5,000 each, and thaf if defend- 
ants would pay or promise to pay him $10,400 for the 
two notes, that he would have T. P. Ware sell oat to them, 
or any one they might name, the stock of good¢ at Hazle- 
hurst, managed by complainant, and one. at Crysfal Springs, 
Miss., managed by T. P. Ware himself; or woulfl have him 
assign to them, or for their benefit, all of his effects, or would 
have him abscond and leave the State, so as to secure their 
debt, ‘with the $10,000 to be paid him included,jand repre- 
sented to them that his attorneys had assured him that a 
sale or assignment made under these circumstahces would 
unquestionably hold good in law; and he proposed to guar- 
antee the same. This proposition was accompanied with a 
threat that unless they agreed to his terms they |would lose 
their debt. Defendants were aware of his contr)l over the 
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assets, on which they relied to collect their debt, and were 
frightened lest complainant would make some fraudulent dis- 
position of them; and they requested complainant to wait 
until they could consult their attorney, for whom they had 
telegraphed. But complainant insisted that they take the 
T. P. Ware notes, which they did, and hurriedly wrote and 
gave him the instrument sued on, with the distinct under- 
standing that complainant would go back to Hazlehurst and 
keep everything straight until the attorney of defendants 
arrived ; and if the scheme did not meet his approval, or 
he advised against defendants attempting to collect com- 
plainant’s notes with their debt, then the contract evi- 
denced by the writing sued on was to be abandoned ; that 
the words, ‘‘the suit against T. P. Ware,’’ mentioned in 
the writing sued on, referred to a prospective suit involving 
the attempt to collect the notes on T. P. Ware given defend- 
ants by complainant, and that no such suit was ever brought, 
the same having been advised against by both the attorney 
of the complainant and defendants, and abandoned in pur- 
suance of the understanding and agreement made with com- 
plainant at the time of the execution of the writing, and 
afterwards when complainant agreed to leave it to his own 
lawyer, W. P. Harris, and to release defendants from the 
contract now sued on; that the whole scheme under which 
the writing sued on was obtained was a common scheme of 
fraud, and that the same was fraudulent and void and of no 
effect ; that the notes transferred by complainant to defend- 
ants on T. P. Ware represented a simulated debt and were 
without any consideration. The answer accounts for the 
failure to return the T. P. Ware notes, which had been nfis- 
laid, and tenders them back to complainant with the answer 
(page 456, 7 R.) ) 

The learned Judge who tried the case in the court below 
shows, by his opinion, that he thouglit the testimony taken 
sustained every allegation of the answer. He found that 
complainant was the real party, and T. P. Ware a mere 
figure-head in the business carried on by complainant; that 
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complainant could maintain no right growing out of that 
business; that there was no consideration foy the notes of 
T. P. Ware to complainant, and no valid oo for 
the contract sued on, and that it was understopd and agreed 
when said writing was given that it was only to|become opera- 
tive in the event J. M. Allen, attorney for ddfendants, a/l- 
vised them that they could safely undertake thp collection of 
complainant’s claim, and that he advised against it, and, 
therefore, it never became operative ; and that by subsequent 
| agreement between the attorneys for defendatts and com- 
| plainant it was agreed to be and was abandoned 7 that defend- 
ants were only trying to collect an honest debt] while com- 
plainant was trying to collect a fraudulent ong; that there 
was no fraud on the part of defendants, excejjt what com- 
plainant persuaded and frightened them into agreeing to by 
his misrepresentations an 1 threats, and which they afterwards 
properly abandoned ; and that they were not néar so guilty 
: as complainant, and that they are not therefort in part de- 
| | licto; that complainant obtained the writing from defendants 
by fraud and misrepresentation, etc. (Pp. 131, 952, 133, 134, 
135, 136, R.) 
The first assignment of error by appellant refers to the failure 
of the court below tosustain appellant’ s exceptions to testimony 
of appellees, but the assignment contains the stafement that it 
was agreed that the court should hear all the evidence on the 
trial and consider only such as was competent. | | suppose it 
is scarcely necessary to notice this assignmentl as it all re- 
solves itself down, at last, to the question as fo whether or 
not, on the testimony of which the defendants |could eae tly 
avail themselves, they were entitled to the decree rendered 
. by the court below, If so, the decree must be affirmed. 


es he a ee aI 


BRIEF. 


Point Frrst.—The writing sued on never became opera- 
tive, because its execution aud delivery to complainant was 
coupled with a condition that suspended the commencement 
of the obligation, the condition being that it should only be- 
come an obligation in the event defendants’ attorney advised 
that defendants would be safe in amalgamating with their 
own claim the notes given them by complainant, and at- 
tempting to collect them through the courts. That sucha 
condition accompanied the delivery to complainant is shown 
by the testimony of J. H. Allen, where he says, in speaking 
of the execution of the paper sued on— 

‘* He (meaning complainant) said he did not want us to 
jeopardize our claim if these notes he held would do so. | 
then told him I would telegraph for our attorney, John M. 
Allen, and would send him to Hazlehurst, and if his attor- 
ney and ours would say that we could legally include these 
two notes in our claim against T. P. Ware we would do so, 
but not otherwise. He agreed to this, and just before the 
time for him to go to the train for Hazlehurst, W. P. Ware 
said that he wanted some document to show our agreement 
in case our attorneys so agreed, as the whole matter was to 
be void unless they so agreed. We first gave him a receipt 
for the two notes, which original receipt we annex, marked 
Exhibit A, but he said that was not satisfactory, as we made 
no promise in case our attorney and his agreed to in- 
clude his claim in our account against T. P. Ware. We 
then hurriedly wrote the other paper (as it was near frain 
time), which is the basis of this suit; but it was written on 
the same terms and understanding on which the above re- 
ceipt was written—that the said paper was to be null and 
void and worthless unless we could include the two notes in 
the T. P. Ware debt and collect them.’’ (P. 39, R.) 


6 


DEPOSITION OF GOLDTUWAITE. 


‘‘T understood from W. P. Ware that what had been done 
in New Orleans was incomplete, and was to show a dispo- 
sition to aid W. P. Ware in the settlement, if it could be 
legally done. (P. 59 and 60, R.) 

Again, ‘‘ He (referring to complainant) had gotten some 
kind of paper from Allen, West & Bush, when, in New Or- 
leans, that gave him some hope that they would help him.”’ 
(P. 59, B.) : 

DEPOSITION OF J. M. ALLEN, RELATING HIS CONVERSATION WITH COM- 

PLAINANT, IN WHICH HE TOLD W. P. WARE THAT J. |H, ALLEN HAD 

TOLD HIM ABOUT THE CONTRACT : | 


| 

‘¢The business conducted by W. P. Ware at| Hazlehurst, 
Miss., in the name of T. P. Ware was indebted to Allen, 
West & Bush in the sum of $17,000 or $18j000. T. P. 
Ware was in a failing condition. W. P. Ware blaimed that 
T. P. Ware owed him ten thousand for money Joaned T. P. 
when he wen‘ into business by W. P., and whic: was repre- 
sented by two promissory notes of T. P. to W. P. for 35,000 
each, which had been turned over by W. P. to Allen, West & 
Bush, and that Allen, West & Bush had given] W. P. the 
paper here now sued on, and that it was understpod that this 
ten thousand was to be by Allen, West & Bush [included in 
their account against T. P. Ware, and that W. P. would 
have T. P. sell out to Allen, West & Bush, or assign and 
prefer them, or in some other way have T. P. Ware secure 
Allen, West & Bush for their debt and this tan thousand 
dollars, and that when this was done that All¢n, West & 
Bush were to pay to W. P. the ten thousand qollar:, pro- 
vided they made the money on both claims out of T. P., and 
that, if necessary, T’. P. was to abscond and leave|the country; 
but this arrangement was not to be binding on Allen, West & 
Bush unless it met my approval as their attorndy, and that 
if it did not meet my approval it was to be dedlared off or 
canceled. Mr. Ware agreed that this was the|contract or 
understanding between himself and Allen, Wet & Bush,”’ 
(Pp. 81 and 82, R.) 
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Here is the testimony of J. H. Allen as to what did occur, 
and the testimony of Goldthwaite and J. M. Allen that com- 
plainant admitted the facts to be as stated by J. H. Allen. 
This, taken in connection with the proven facts that the 
scheme was abandoned, that defendants did not attempt to 
collect the T. P. Ware notes, and that complainant made no 
claim under the writing sued on for more than a year after 
he now claims it became due, although making business con- 
tracts and negotiations with defendants repeatedly. (See 
J. H. Allen’s deposition, pp. 47 and 48, R.) J. M. Allen’s 
deposition (p. 85, R.) is certainly sufficient to establish this 
fact. But counsel for appellant contend that this proof is 
all incompetent, and that such an agreement cannot be set 
up by parole testimony, and they cite a long list of authori- 
ties affirming the general rule that parole testimony will not 
be heard to vary, alter, or contradict a written contract. It 
is not my purpose to controvert this rule or combat these 
authorities. Neither the rule nor the authorities, however, 
are applicable to this case. We are not seeking to vary, 
alter, or contradict a written contract, but to show that the 
writing here sued on was never an operative contract; that 
it was delivered on a condition that made its delivery in the 
uature of an escrow. If the delivery had been to a third 
party, it would have been an escrow ; but being to one of the 
parties, it was in analogy to an escrow, or was a conditional 
delivery, which suspended the commencement of the obliga- 
tion. That evidence is admissible for such purpose there can 
be nodoubt. I ask theattention of the court to the following 
authorities on this point : 

Simonton vs. Steel, Ist Ala., 357. 

McCullough vs. Aufman,2t Ames Cases on Notes and 
Bills, 257. 

Thompson vs. Clubly, 2d Ames on Notes and Bills. sy 

Roberts vs. Austin, 2d Ames on Notes and Bills. #7 G 

Benton vs. Martin, 52d New York, 570. 

Sweet vs. Stephens, 7th Rhode Island. 37 ” i 

McFarland vs, Sykes, 54th Conn., 250. 


i sesame 
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Stevens vs. Parker, 7th Allen, 361. 
Randolph on Commercial Paper, secs. 


227 and 228. 


Wallis vs. Little, 11 Common Bench Reports of New 


Series, 369. 


Pornt Seconp.—If the writing sued on w 


as 
tive, existing contract, it was afterward sthndoned 
Ware) said he 
1 if he did not 


deposition of J. M. Allen.) ‘‘He (W. P. 
would leave the matter to Judge Harris, an 
say it would be safe he would release Allen, 
from the agreement ; and it was finally agree 
go to Jackson and consult Judge Harris abo 
we would take whatever course he advised, 
advised against it, he (W. P.) would relea: 
& Bush from their agreement. I went to Ji 
a long conference with Judge W. P. Harris 
ter, and he concurred exactly in what I ha 
Ware, and said that while he would like to s 
get the ten thousand dollars, yet he could no 
West & Bush to mix their account with that 
thought they would most probably lose it all. 


were suggested or spoken of by Judge Harris 


trying to devise some plan for W. P. Ware to 
but finally Judge Harris said he did not kno 


ever an opera- 


(See 


West & Bush 
i that I should 
ut it, and that 
and that if he 
se Allen, West 
ickson and had 
about the mat- 
id told W. P. 
ree W.P. Ware 
t advise Allen, 
claim ; that he 

Several plans 
and myself in 
vet the money ; 
vw how it could 


be done; that connected as W. P. Ware anil T. P. Ware 
were, taken in connection with the history of; their business 
operations at Hazlehurst, would most probably defeat any 
conveyance or arrangement made to secure ajdebt due from 
that business to W. P. Ware.’’ (P. 82, RB.) 

It is true that complainant denies there was any such agree- 
ment; but when you look to the admitted facts, that Allen 
did go to consult Harris ; that the scheme to collect the Ware 
notes was abandoned by the defendants ; thatlabout the time 
of the attachment and for more than a year afterward J. M. 
Allen and complainant had frequent interviews about the 
business, and that J. M. Allen drewa contradt for complain- 
ant and defendants, under which complainant was to help 
to sell the T. P. Ware goods purchased by defendants, and 
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discussed the condition on which complainant could buy 
them, and, finally, complainant assisted his brother, G. L. 
Ware, in buying the goods, but never intimated once to said 
J. M. Allen that he set upany claim on the writing sued on 
but said to Allen more than « year afterward that as he had 
been instrumental in causing Allen, West & Bush to get 
most of their money they ought to do something for hin, but 
did not then mention the writing sued on ; that complainant 
wrote to defendants to answer a garnishment that they did 
not owe him anything. (See W. P. Ware’s le¢ter to defend- 
ants, p.53,R.) These facts, [ think, show tha Btatract now, 
sought to be enforced, if ever operative, had been abandoned 
by mutual agreement, and, if it was, I suppose it is unnec- 
essary to cite authorities to show that it can be proven. 

Point Tatrp.—The complainant cannot recover because 
the writing sued on was obtained by complainant from de- 
fendants in pursuance of a scheme of fraud for the fraudulent 
purpose of defrauding the creditors of complainant and of T. 
P. Ware. It is scarcely necessary to refer to special evi- 
dences of fraud in this case; it is so apparent that 1 suppose 
counsel for appellant scarcely hopes to raise a doubt about 
that; but their contention is for the rejection of the testi- 
mony by which the fraud is proven. The fact that com- 
plainant insisted on having some one else try to collect th 
notes he gave defendants against T. P. Ware instead of try- 
ing to collect them himself is only explained by his fraud- 
ulent purpose. Complainant told J. H. Allen that the 
notes were given for money loaned by him to T. P. Ware 
when T. P. first went into business. (P. 38, R.) Complain- 
ant admitted the same to J. M. Allen. (J. M. Allen’s depo- 
sition, p. 81, R.) 

Hon. T. E. Cooper testifies that W.P. Ware failed in 
1878. T. P. Ware begun business soon after in his own 
name (it was before September, 1879), using a part ofthe W. 
P. Ware stock. In 1880, W. P. Ware and T. P. Ware 
both swore on the trial of a garnishment issue that T. P, 


ants for note, W. P. Ware answers: 


10 


Ware was not indebted to W. P. Ware in any 
T. P. had none of W. P.’s effects in his hands. 


osition of Hon. T. E. Cooper, p. 19, R.) 
The testimony all goes to show that W. P, 
management and control of the Hazlehurst 


says that none of the money he loaned T. BP. 
(Deposition W. P. Ware, p. 


the books or the cash-book. 
103, BR.) 

Although he says there was an account of t 
between them kept on the books. 

In answer to cross-interrogatory 58 (p. 107, 
there was no entry of the ten thousand dollar 
says: ‘‘ There was considerable judgmentSad 
as he had no regular bookkeeper, my broth 
agreed not to put this amount on any book 
any one know anything about it, for fear tha 


(P. 106, Rh 


sum, and that 
(See dep- 


Ware had the 


business. He 
ever went on 


1e transactions 


er 


R.) as to why 
s, complainant 
ainst me, and 
erand myself 
and not to let 
t he might be 


garnisheed.”’ 


When asked how the cash-book could balance without 
this cash going on it, he answered: ‘‘ It could not have been 
and was not expected; that was one reason|there was no 


regular cash-book.’’ 
“He (W. P. Ware) did not want to appes 
face as a creditor for some reason, and his who 


(P. 107, R. Ans. cross-Xnt. 59.) 


r on the sur- 
le purpose was 


to let it appear as a claim belonging to Allen, West & 


Bush.’”’ 


(Deposition of Goldthwaite, p. 62, R,.) 


‘*It was a matter that I tried to keep secrdt as much as 
possible, and I was satisfied that Mr. J. H. Allen wanted it 


kept a secret.”’ (W. P. Ware's deposition, p 
answer to the question as to why he did not e 
claim against T. P. Ware instead of swappin 


my claim without going into the courts’’ 


(tis, > 3a 
pllect his own 
y it to defend- 


‘‘] prefd¢rred to collect 


(page 124, R., 


Ans. to X-Int. 185), and in answer to why he wanted to 


keep out of the courts. ‘‘I knew my creditors 


would garnish 


the sheriff in case I obtained judgment on nly attachment, 


and it would bean endless litigation.’’ 
Ans. Cross-Interrogatory, 186). 


(Page 124, R., 
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J. M. Allen says. *‘In all my talk with W. P. Ware, 
about that stock of goods levied on, he spoke of it as if he 
was the owner, or as if he had full control, and would speak 
of the creditors attaching him, etc. ; but he would some- 
times say what he would do, and sometimes what he would 
make Tomdo.’’ (Deposition J. M. Allen, p. 84, R.) W. P. 
Ware says: ‘‘ Judge Harris drew up a bill of sale of all T. P. 
Ware's effects to Allen, West & Bush for the sum of $25,- 
000, which included my claim. I delivered the bill of sale 
to Mr. Allen after he made known what he wanted with me, 
and he at once accepted the bill of sale, but said he was not 
willing to pay me the $10,000 until after he disposed of this 
stock. I refused to make that arrangement with him, but 
told him that I would not consent to anything unless I got 
ainst ‘T. P. Ware.’’ (W. P. Ware's 
deposition, pp. 120, 121, and 122, R.) Now, when asked 
what the effects of T. P. Ware were that was included in 
this bill of sale for $25,000, to be made up of his debt and 
that of Allen, West & Bush, W. P. Ware says it was: *‘A 
store at Hazlehurst with something over $20,000 stock ; some 
notes and accounts—-don’t remember how many and what 
amount ; an interest in a tan-yard near Hazlehurst—do not 
remember the value of it ; a stock of goods at Crystal Springs 
was valued at $12,000 or $14,000; that is all 1 know of.’’ 
(P. 123, R.; ans. to X-Int. 175.) 

Complainant here shows by his own statement that his 


pay for my claim a 


ir 
fom) 


proposition was to turn over to defendants about $35,000 
worth of goods, and throw in a tan-yard and all the notes and 
accounts to secure his and defendants’ debts, amounting, as 
he says, to only $25,000, and leave all the other creditors 
out in the cold. Complainant also says he had power of at- 
torney from T. P. Ware to sign all notes, drafts, and 
other instruments pertaining to his business (p. 120, R.; ans. 
to X-Int. 156), and signed T. P. Ware’s name without put- 
ting ‘as agent’ toit. (P. 120,R.; ans. to X-Int. 153.) 

W. P. Ware says: 

‘“T told him” (meaning J. H. Allen) ‘ that I had but one 
proposition to make: that was if he would give me their note 
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payable in ninety days after date for $10,000, I would turn 
over the two notes which I held against T. P. Ware to them 
and would also give him grounds for attachment against T. 
P. Ware. He said he would give me the note and pay it, 
provided he was not defeated in the attachment suit against 
te. eare,”§6= « EP. 8, B..) 

When asked for what defendants were to attach T. P, 
Ware, complainant answers: ‘‘ That was left entirely with 
Allen, West & Bush.’’ ‘‘ They were to have judgment for 
what they attached for or this note was to be void.’’ (Top p- 
114, R.) ‘The attention of the court is specially called to 


testimony of complainant on page 114, R. When asked if 


his claim was to be included in the suit referred to in the 
writing sued on, he says: ‘‘ I think they certainly intended to 
include it.’’ (P.114,R.) Ido not think it necessary to quote 
further from the testimony to show that the effort to collect the 
notes of T. P. Ware in the way planned was a fraudulent 
scheme. Now the only question remaining is, was the 
testimony allowable to show this fraud? By far the greater 
part of this evidence comes from deposition of complainant 
himself, who was introduced by himself. Appellants contend 
that having made out their case without proving the fraud, 
that defendants can not prove it because they are in pori 
delicto. I insist that counsel for appellant entirely mistake 
the rule invoked by them as applicable to the case under con- 
sideration ; but if they were right as to the rule and its applica- 
tion, I insist that it is not true that they can make up their 
case without going into parole proof as to what is meant by 
the words in the writing sued on: ‘‘ Provided we are not 
defeated in the suit agaiast T. P. Ware.’’ 

This, we insist, as was held by the Court below, opens the 


door for all the proof necessary to establish the fraud. I 


contend, however, that if this was not in the writing, and 
it was a plain promissory note without any condition in it, 
that it would be competent for defendants to show that it 
was made to defraud creditors, even though they were equally 
guilty with complainants of complicity in the fraud. This 
can be shown whenever the power of the court of equity is 


es 


owe 


a 
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invoked to enforce its collection. The writing itself is the 
eunbodiments of the fraudulent contract, and to sty thata 
court of equity must enforce without being permitted to in- 
quire into its fraudulent nature is absurd. No guilty party 
will be allowed to use the couyts fog the purpose of enforcing 
such a contract. It is an teethett rand, and the court will 
not assist the guilty party to complete it. It would bea vio- 
lation of Lord Coke’s declara ion that ‘‘ Covin doth suffocate 
the right.”’ The court will not sit to enforce fraudulent 
contracts; the party invoking its aid must come with clean 
hands, otherwise courts of equity would sit to aid in the vio- 
lations instead of the enforcement of law. To sustain the 
position of counsel for appellant would be equivalent to say- 
ing that whenever any person could get from another a writ- 
ing that on its face made out a prima facie case, it could 
never be impeached by the other party, if matters not how 
fraudulent in fact the contract might be. The true rule is 
where a suit is brought on a fraudulent contract, in part de- 
licto portio et conditio defendantis. 

Randolph on Commercial Paper, sec. 508. 

Fay vs. Fay, 121st Mass., 561. 

Stonburg vs. Bowman, 103d Mass., 325. 

Church vs. Moir, 4 Vroom., N. J. Law Reports, 318. 

Fenton vs. Ham, 35th Mo., 409. 

Hamilton vs. Scull, 25th Mo., 165. 

Powell vs. Juman, 7th Jones (N. C. Law). 

Chitty on Contracts, 680. 

Miller vs. Mickle, 21st Ill., 152. 

Westfall vs. Jones, 23 Barber (8. C.). 

Nellis vs. Clark, 20 Wendle, 24. 

Ayers vs. Duncan, 50 Cal., 325. . 

Many other cases might be cited, but [deem these suffi- 

cient. If, however, I have mistaken the law and the effect 
of ail these authorities, and the law is as contended by appel- 
lant’s counsel, that parties in pari deciclo cannot avail them- 
selves of this defense, I insist that in this case the parties 
were not in equal fault, and that the doctrine of pari delicto 
does not apply. If one of the parties to a fraud acts under 
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circumstances of imposition or undue influence, so that it 
appears that his guilt is subordinate to that of the other 
party, equity, will grant relief not on account of the more 
innocent one, but for the purpose of preventing a greater 
fraud by the more guilty. This is so even where the fraud 
has been consummated by the transfer of property, ete. 
(Bump on Fr., Con. 2nd, 441, and many cases there cited.) 

Defendants were placed in a trying position. They hada 
large amount of money at stake; complainant wasthreatening 
them with probable loss of all of it. He falsely claimed that 
another creditor of T. P. Ware, Ben Gerson, was abcut to 
buy his claim and take the goods. He falsely represented 
that his lawyers had told him that the scheme could be 
earried through the courts. He originated the whole scheme 
and took advantage of their fears and anxiety about their 
own debt to bull-doze them into a promise to aid him ina 
fraud from which they withdrew before any one was defrauded 
by it. Ithink the finding of the court below was correct on 
this point. 

Point Fourtu.—-The writing sued on was without any 
consideration good or valuable in law. The testimony that 
shows the fraudulent character of the T. P. Ware notes has 
already been referred to. Then they did not constitute a 
good consideration. It was certainly not a good considera- 
tion to agree to furnish grounds for an attachment, or that 
defendants should have judgment for whatever they sued for. 

Pont l'rrru.—The writing sued on was obtained by fraud 
and misrepresentation. On this point I need only refer to 
testimony of complainant himself (on Record page 123, an- 
swer to cross-ints. 172 and 173), where he admits that his 
lawyer, Judge Harris, told him before he went to New 
Orleans that if his claim was contested it was doubtful how 
it would be decided. He then admits that he misrepre- 
sented to defendants what Judge Harris did say. He told 
Allen that Ben Gerson had offered him a large amount of 
money for the T. P. Ware notes. Gerson says he made no 
proposition to him; nothing was said about the T. P. Ware 
notes. (Gerson’s deposition, p. 80, R.) 


— 
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I do not care to follow appellant’s counsel through all their 
comments on the testimony. They try to make something 
of the fact that the defendants attached for $18,000 when 
their judgment was for less than $17,000. I call the atten- 
tion of the court to the deposition of J. H. Allen, in which 
he shows that at the time this attachment was levied the 
T. P. Ware account with his house was .more than thirty- 
one thousand dollars, and to have sold the cotton on hand to 
T P. Ware’s credit at the prices at which it was then esti- 
mated it would have left the account more than $18,000; 
but afterwards the cotton brought a better price, and reduced 
the account below $18,000. (See deposition J. H. Allen, p. 
45, R.) Counsel contend that many things that depend 
alone upon the testimony of W. P. Ware are proven. I 
deny that anything in his interest is proven by his testi- 
mony, although it may be sworn to. He is contradicted by 
Goldthwaite and both the Allens in many important mat- 
ters; and then the contradictions in his own testimony are 
numerous. I ask the attention of the court to his own history 
of his business transactions in Mississippi. 

First. First in business in his own name and barned out 
with his stock insured; then begun business in Hazlehurst in 
his own name, failed in 1879, owing between twenty and 
thirty thousand dollars, with a stock of goods on hand 
worth 315,000, with ten or fifteen thousand dollars in his 
pocket. (W. P. Ware's deposition, p. 102, R.) Then became 
the manager of a business conducted in the name of T. P. 
Ware, his brother, and former clerk, with power of attorney 
from T. P. to sign his name to anything pertaining to the 
business, and when a bill was filed against the business al- 


leging that it belonged to him, compromised with the attor- 
ney on the condition that he would take no more cases 


against him. When this business fails, he turns up with 
power of attorney from W. J. Ware, his father, authorizing 
him to do business in hisname. The next we hear of him, 
he is managing a business in the name of his other brother, 
G. L. Ware. Then finally this testimony leaves him man- 
aging the business of Harris, Dodd & Co., in which his wife 
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is a partner, and still in possession of some of the same stock 
of goods that he had before he first failed. 

I do not care to illustrate his sense of truth and right fur- 
ther than to ask the court to read on page 113 of the record 
his explanation of the fact that he wrote defendants to an- 
swer & garnishment that they owed him nothing. He says: 
‘¢] think, under the circumstances, Mr. Allen could have 
answered that he was indebted to me or that he was not,’’ 
and that either would have been proper. I do not think 


that witnesses for appellees need fear contradictions from 
such a source. I invite the special attention of the court to 
the clear statement of facts and the opinion of the court 
below. I have convinced myself that the decree of the 
court below should be affirmed. I hope I have been as suc- 
cessful in convincing this court. 


J. M. ALLEN, 


Counsel for Appellees. 
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THE G. 1. R. G. M. CO. ET AL. V8. THE GOODYEAR RUBBER CO. l 


1 The people of the State of New York, by the grace of God 
free and independent, to all to whom these presents shall 
come, Greeting: 

Know ye that we, having inspected the files of the superior court 
of the city of New York, do find there remaining on file a certain 
record and the proceedings (a copy of the whole of which said record 
and of the proceedings is hereto annexed) in an action wherein 
Goodyear Rubber Company is plaintiff and Goodyear’s India Rubber 
Glove M’f’g Co. & o-rs are defendants, in the words and figures fol- 
lowing, to wit: 

Summons. 
2 Superior Court of the City of New York. 
GoopYEAR RuBBER Company, Plaintiff, 
against 
GoopykaAr’s InpIA Rupper Grove MANUFACTURING CoMPANY, 


Goodyear’s Rubber Manufacturing Company, George M. Aller- 
ton, and Jolin D. Vermeule, Defendants. 


To the above-named defendants and edch of them: 

You are hereby summoned to answer the complaint in this action 
and to serve a copy of your answer on the plaintiff's attorneys within 
twenty days after the service of this summons, exclusive of the day 
of service, and 1n case of your failure to appear or answer judgment 
will be taken against you by default for the relief demanded in the 
complaint. 

Dated June 12th, 1882. 

MacFARLAND, REYNOLDS & LOWREY, 
Plaintiff’- Attorney-. 


Office and post-office address, No-. 59 & 61 Wall street, New York 
city. 


[Endorsed:] —— ——, plaintiff, against ——, defendant, 
Summons. ————, plaintiff's attorney. - 
3 Superior Court of the City of New York. 


GoopYEAR Rupper Company, Plaintiff, 
against 


GoopyeAkR’s InptA Rupper GLove MANUFACTURING CoMPaANy, 
Goodyear’s Rubber Manufacturing Company, George M. Aller- 
ton. and John D. Vermeule, Defendants. 


The plaintiff, complaining of the defendants, alleges— 

First. That the plaintiff company is a corporation, and was duly 
created and organized as sach corporation, under its above-men- 
tioned corporate name of Goodyear Rubber Company, on or about 
the 20th of November, 1872, under and in pursuance of an act of 
the Legislature of this State passed February 17th, 1848, entitled 

1—300) 


2 THE GOODYEAR INDIA RUBBER GLOVE 

“An act to authorize the formation of corpor ations for manufactur- 
ing, mining, mechanical, or chemical purposes” and the several acts 
amendatory thereof. 

The plaintiff company was so organized for the purpose of manu- 
facturing and dealing, in the State of New York and elsewhere, in 
India-rubber and gutta- -percha g goods and other merchandise, as duly 
set forth in the certificate of organization. 

The plaintiff commenced carrying on the sper aforesaid in 
the city of New York on or about the first day of January, 1873, 
and has since carried on business there and a Pe as herein- 

after more fully set forth. 
4 Afterwards and on or about the 12th day of August, 1879, 

the plaintiff company was lawfully reorganized, retaining its 
same corporate name, under and by virtue of an act of the Legisla- 
ture of this State passed June 21st, 1875, entitled “An act to provide 
for the reorganization and regulation of certain business corpora- 
tions,” and the plaintiff since on or about the 20th of November, 
1872, has existed and still continues to exist as a lawful corporation 
carrying on the business for which it was created under its said cor- 
porate name. 

Second. In pursuance of the object for which the plaintiff com- 
pany was organized, it commenced the business of manufacturing 
and dealing in India-rubber and gutta-percha goods and other mer- 
.chandise under its said corporate name in the said city of New York 
on or about the first day of January, 1873, as hereinbefore stated. 

A large amount of capital was and has been from time to time 
invested in the said business, and, as the result of laborious and 
diligent attention to the business and affairs of the plaintiff on the 
part of its officers and agents, the said business rapidly increased in 
magnitude and prosperity. 

The plaintiff’s principal places of business have been and are in 
the city of New York, where it maintains three large warehouses or 
stores, but as the plaintiff’ s business increased it was found judicious 
and practicable to establish branch houses in other States and cities. 

The plaintiff now has such branch houses in the city of 
5 Buffalo, in this State; in the city of Chicago, in the State of 

Illinois; in the city of Milwaukee, in the State of Wisconsin ; 
in the city of St. Louis, in the State of Missouri, and in the city of 
San Francisco, in the State of California, all carrying on an exten- 
sive business. The plaintiff also maintains large factories in other 
States for the manufacture of goods and merchandise in which it 
deals. The plaintiff, through its principal establishment and various 
branches, for many years has carried on and now does carry on a 
large trade, not only in the United States, but with Mexico, South 
America, the various countries of Europe, China, Japan, Australia, 
and New Zealand and, in fact, throughout the world where articles 
of the kind manufactured and dealt in by plaintiff are used. 

The plaintiff has, from time to time, beginning in the year 1874, 
issued quarter yearly to its patrons, customers, and the public, under 
its proper name of the Goodyear Rubber Company, a “ Rubber 
Trade Journal,” so called, containing a list of its various manu- 
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factures and of the articles in which it deals. The plaintiff annexes 
a copy of this Trade Journal to this complaint containing such list, 
und prays that the same may be taken to be in all respects a part 
thereof, with like effect as if the said several articles were herein set 
out and deseribed at length. 

The plaintiff has also continuously since rts organization used and 
emploved its safd corporate name on signs at its various places of 
business and factories and on its bill and letter heads, and the same 

is stamped upon the various articles of its manufacture. 
6 Plaintiff’s corporate name has been and is also employed 
and used upon its corporate seal in all contracts and agree- 
ments and other business transactions. 

Third. By réason of the facts hereinbefore set forth the plaintiff, 
as it is advised, became lawfully possessed of an exclusive right and 
title to its said corporate name so acquired and employed as afore- 
said, and became and was and is vested with a right of property 
therein, which, by. reason of the inseparable connection of its said 
name with its extensive business and the good will that has come to 
be associated therewith and appertains thereto, has become a right 
of property of great value, and the exclusive right to the use of its 
said name in connection with its said business has become essential 
to the prosperity thereof. Such exclusive right of the plaintiff has 
been universally recognized and respected, except by the defendants, 
who, while recognizing in formal contracts and business relations 
the plaintiff’s said right and title, have, by fraudulent and wrongful 
imitations of the plaintiff’s name and the appropriation thereof in 
the manner hereinafter stated to the uses of their own business, 
wrongfully and unlawfully sought to divert from the plaintiff and 
appropriate to themselves, the defendants, the good will of the said 
name and the plaintiff’s trade and custom. 

Fourth. At the date of the organization of the plaintiff company, 

in November. 1872, as hereinbefore stated, an association or 
7 corporation was and for some years previous to that date had 

been carrying on business in the city of New York under the 
name of the Goodyear’s India Rubber Glove Manufacturing Com- 
pany (a name entirely different from the name of the plaintiff), and 
dealt in various articles of which India rubber formed a confponent 
part, the business of that company being similar to that of the 
plaintiff, and the commodities dealt in being also similar to those 
manufactured and dealt in by the plaintiff. ' 

The plaintiff is informed and believes and alleges that at all times 
prior to the date of the organization of the plaintiff company in 
November, 1872, as hereinbefore stated, the said Goodyear’s India 
Rubber Glove Manufacturing Company had conducted its business 
exclusively under its proper corporate name, employing that name 
alone upon its business signs, its letter and bill heads, and upon its 
common seal and in all contracts and business transactions, and 
stamping the same upon the products of its manufacture, and that 
the said company was universally known to its patrons, customers, 
and the public at large by its proper corporate name of “ Goodyear’s 
India Rubber Glove Manufacturing Company.” 
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Fifth. Afterwards and some time after the creation and organiza- 
tion of the plaintiff company the defendant began to employ, at 
first to a limited extent and so as not to attract particular attention, 
the uname “ Goodyear’s Rubber Manufacturing Company,” as more 

particularly hereinafter set forth. 
§ The plaintiff is informed and believes that the defendants, 
George M. Allerton and John D. Vermeule, together with 
some other person or persons whose names are not known to the 
plaintiff, claim and pretend to bea corporation or association, having 
power to sue and be sued, by the said name of “ Goodyear’s Rubber 
Manufacturing Company.” 

The plaintiff is also informed, believes, and alleges that the said 
defendants, George M. Allerton and John D. Vermeule, are the prin- 
cipal owners and managers of the business carried on under both 
and each of the aforesaid names—that is to say, the “ Goodyear’s 
India Rubber Glove Manufacturing Company” and the Goodyear’s 
Rubber Manufacturing Company, and as such direct and control 
whatever is done and performed under the two names last above 
mentioned, and have done or caused to be done all the various acts 
and wrongs hereinafter complained of. 

Sixth. Soon after the organization of the plaintiff company and 
the establishment of its business, as hereinbefore set forth, the de- 
fendants, for the purpose of wrongfully diverting to themselves the 
business and good will of the plaintiff company to the injury of the 
plaintiff, resorted to various devices and contrivances, all having for 
their object an imitation and appropriation of the plaintiff’s name 
to the defendant’s own use and business. 

Among the earlier devices of this character the word “ India” and 
“clove,” in the name of the Goodyear’s India Rubber Glove Manu- 
facturing Company, wherever employed, were represented some- 

times in very small letters relatively to those employed in 
9 the words “ Goodyear’s Manufacturing Company,” and some- 

times these two distinguishing words, “ India” and “ glove,” 
were represented by the initial letters of such alone, the defendants’ 
object and intent being by this means to suppress and conceal the 
words “India” and “glove,” as far as might be, without actually 
eliminating the same, in order by this means to produce a close re- 
semblance between the name of this defendant company and the 
name of the plaintiff, requiring particular observation to distinguish 
between the said names, because, after the concealment of the words 
“India” and “glove” in the manner above stated, the prominent 
words retained would be and were “ Goodyear’s Rubber Manufactur- 
ing Company,” constituting a name for practical purposes almost 
identical with the names of the plaintiff. 

But this close, unlawful, and fraudulent imitation of the plaintiff’s 
name the plaintiff sustained much loss and inconvenience, and the 
defendants, by reason thereof, frequently became possessed of letters 
and telegrams addressed to and intended for the plaintiff company, 
and sometimes opening the same under pretense of mistake; some- 
times returning the same to the writer, well knowing that such 
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letters were in fact intended for the plaintiff, and sometimes send- 
ing them to the plaintiff after having opened the same. 

Seventh. The plaintiff further alleges that the defendants, con- 
tinuing to gradually encroach upon plaintiff’s rights in the prem- 

ises, without distinetly and openly usurping and appropriat- 
10 ing the name and style of the plaintiff until the date herein- 

after mentioned, did, nevertheless, from time to time increase 
the number and variety of these fraudulent devices for attracting to 
themselves the custom of the plaintiff and appropriating the good 
will of the plaintiff’s business. 

[In this behalf the plaintiff alleges that before the year 1880 the 
defendants commenced to employ in obscure places about their 
premises as a subordinate sign, but so placed as not readily to attract 
attention, the words “ Goodyear’s Rubber Manufacturing Company.” 

Some time in the year 1580 the defendants commenced to employ 
the said last-mentioned name, prominently and conspicuously 
using for the words “ manufacturing company ” the abbreviation 
“m’f’g Co.,” by this means producing a name substantially identical 
with the name of the plaintiff, but at first the prominent and con- 
spicuous use of the said name so constructed was limited to the bill 
and letter headings used by the defendants for the purposes of their 
business, and it was used in immediate connection and association 
with the name “ Goodyear’s India Rubber Glove Manufacturing 
Company,” which name,as a subordinate name and printed in much 
smaller type, was printed immediately underneath the former name. 

But this association of the two names seemed to a certain extent 
to maintain a distinction between the plaintiff and the defendants, 
and to preclude the patrons of the plaintiff and the public from 
being altogether deceived and misled by the defendants’ fraudulent 

imitation of the plaintiff’s name. 
1] Moreover, as no change had as yet been made in the prin- 

cipal business signs of the defendants, which still continue to 
bear the name “Goodyear’s India Rubber Glove Manufacturing 
Company,” a certain amount of protection was in this way still 
afforded to the plaintiff againt the fraudulent and persevering en- 
croachments of the defendants upon the plaintiff’s rightszin the 
premises by seeming to maintain a distinction between the plaintiff’s 
und the defendants’ names and places of business, although the 
plaintiff’s loss and inconvenience was continually enhanced by the 
defendants’ successive trespasses upon its rights and gradual and 
persevering attempts, by the devices above described, to deceive the 
public and take away from the plaintiff its customers, trade, and 
appropriate the good will of its name and business. The plaintiff 
endeavored to counteract. these efforts of the defendants as far as 
possible by care and diligence and forbore to seek legal redress for 
the wrongs hereinbefore set forth and described ; but encouraged, as 
the plaintiff believes, by its forbearance in the premises the defend- 
ants, on or about the Ist day of January, 1882, adopted and employed 
for its principal sign, at its place of business in the city of New York, 
the name “Goodyear’s Rubber M’f’g Co.,” employing this name for 
that purpose over the entrance to its warehouses and in front thereof, 
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in a very prominent and conspicuous manner, as and for the prin- 
cipal name and stvle of the defendants’ business, the said name be- 

ing the true and lawful name of the plaintiff in all essential 
12 particulars, and being so employed by the defendants for the 

sole purpose of fraudulently imitating the plaintiff’s name 
for the purpose hereinbefore stated, but still continuing to use in a 
subordinate way about their premises, and ina manner not to attract 
particular attention, the true and original business name of the de- 
fendants, the “Goodyear’s India Rubber Glove Manufacturing Com- 
pany,” and which had theretofore been used for the principal busi- 
ness signs of the defendant, as hereinbefore stated. 

Eighth, The plaintiff further avers that the wrongful and unlaw- 
ful devices and contrivances of the defendants hereinbefore set forth 
are intended to deceive the public and the customers of the plaintiff 
by inducing the belief that the defendants’ place of business is, in 
fact, the plaintiff’s place of business, and that such devices and con- 
trivances have been and are in great measure successful in deceiving 
the public and the patrons and customers of the plaintiff as to the 
identity of the plaintiff and its business, as such devices and con- 
trivances were, as ‘heretofore stated, intended and designed to be; 
whereby and by reason whereof the plaintiff has sustained and, 
without the interposition of this court, will continue to sustain great 
loss and damage, and that the plaintiff is without adequate remedy 
at law in the premises. 

The plaintiff therefore prays judgment that the said defendants, 
aud each of their respective officers and agents, may be perpetually 

restrained and enjoined from using or emploving the said 
13 name of “Goodyear’s Rubber Manufacturing Company,” or 

any equivalent name as and for their own name, or the stvle 
and title of any business carried on by or for them in any manner 
or form whatsoever, and that the plaintiff may have such further or 
other relief as, on consideration of the premises, may appear to be 
just and equitable. 

MacFARLAND, REYNOLDS axpn LOWREY, 
Plaintiff's Attorneys. 


Office and P. O. address, 59 and 61 Wall street, New York city. 


Ciry AND County or New York, 3s: 


Frederick M. Shepard, being duly sworn, deposes and says that he 
is the president of the Goodyear Rubber Company, the plantiff above 
named; that he has read the foregoing complaint and knows the 
contents thereof; that the same is true of his own knowledge, except 
as to the matters therein stated to be alleged upon information and 
belief, and as to those matters he believes it to be true. 


FREDERICK M. SHEPARD. 


Sworn to before me this 12th day of June, 1882. 
RO. L. HARRISON, 
Notary Public, N. Y. Co. 
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14 | Endorsed :] N. Y. superior court. Goodyear Rubber Com- 

pany against Goodyear’ s India Rubber Glove Manufacturing 
Company and ‘others. C opy. Summons & complaint. Mack arland, 
Reynolds & Lowrey, plaintiff’s attorneys, 59 & 61 Wall St., N. Y. 
city. 


15 Petition for Removal of Suit to U. S. Cireuit Court. 
Superior Court of the City of New York. 


GoopYEAR RupBer Company, Plaintiff, 
against 
GOODYEAR’S INDIA Rupper GLove MANUFACTURING COMPANY, 
Goodyear’s Rubber Manufacturing Company, George M. Allerton, 
and John D. Vermeule, Defendants. 


To the honorable the judges of the superior court of the city of 

New York: 

The petition of Goodyear’s Rubber Manufacturing Company, one 
of the defendants herein, respectfully shows that the above-entitled 
action is a suit of a civil nature now pending in this court, and that 
the ss rsy therein is between citizens of different Statres—that 
is to say, this suit is brought by the above-named plaintiff, Good- 
vear Rabber Company, who at the commencement of this suit was 
and is a citizen of the State of New York, against the above-named 
defendant, Goodyear’s Rubber Manufacturing Company, who is and 
— at the commencement of this action a citizen of the State of Con- 
necticut & a corporation organized and doing business under & pur- 
suant to the laws of the State of Connecticut and ear rying on business 
in said State and in the city of New York & elsewhere and continu- 
ing a business for many years carried on in the city of New York 
under said name & desiguation by the predecessors and associates 
of this defendant. 

That the matter and amount in dispute in such suit, exclusive of 
costs, exceeds the sum or value of five hundred dollars, the plaintiff 
demanding that the defendant be enjoined and restrained from the 
use of a certain name or trade designation, the value of yhich 
exceeds the amount of five hundred dollars, and also demanding 
other relief. 

That this suit is brought by the plaintiff for the purpose of re- 
straining or enjoining your petitioner from using or employing the 
name of “Goodyear’s Rubber Manufacturing Company,” or any 
equivalent name, as and for its own or the style and title of any 
business carried on by or for it in any manner or form whatsoever, 
and is a suit in which there can be a final determination of the con- 
troversy, so far as concerns your petitioner, without the presence of 

the other defendants as parties in the cause. 
16 That your petitioner has made and is about to file here- 
with and herewith offers a bond, with good and sufficient 
surety, for its entering in the United St tes circuit court to be held 
in the district where this suit is pending, to wit, in the southern 
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district of New York, on the first day of its session next to be held 
after the filing of this petition, a copy of the record in this suit, and 
copies of ail process against your petitioner and of all pleadings, 
depositions, testimony, and other proceedings in the cause concern- 
ing or affecting your petitioner, and for paying all costs that may 
be awarded by the said court, if the said court shall hold that this 
suit was wrongfully and improperly removed thereto, and also for 
your petitioner's appearing and entering special bail in this cause, 
if special bail was originally requisite therein, all as required by 
the statutes of the United States in such case made and provided. 
That this petition is made and presented before or at the term at 
which said cause could first be tried and before the trial thereof. 
Your petitioner therefore prays that this honorable court accept 
this petition and said bond and proceed no further in this cause 
against your petitioner, and that, upon filing this petition and said 
bond, this suit be removed into the cireuit court of the United 
States in‘and for the southern district of New York, that being the 
district where this suit is now pending, and that your petitioner have 
such further and other relief in the premises as may be just. 
And your petitioner will ever pray, «ce. 
Dated the 18th day of July, 1882. | 
GOODYEAR’S RUBBER MWIE’T'G COMPANY, 
By GEO. M. ALLERTON, Pres't. 


BETTS, ATTERBURY & BETTS, 
Alty’s for Petttioner. 


STATE OF New York, |... 
City and County of New York, j~° 


George M. Allerton, being duly sworn, deposes and says that he 
is the president of Goodyear’s Rubber M’f’t’g Co., one of the defend- 
ants and petitioners therein; that he has read the foregoing petition 
and knows the contents thereof, and that the same is true of his 
own knowledge, except as to the matters therein stated to be alleged 
on information and belief, and as to those matters he believes it to 
be true. 

GEO. M. ALLERTON. 


Sworn to before me this 18th day of July, 1882. 
THOMAS HUNT, 
Notary Public, New York County, New York State. 
17 | Endorsed:] Superior court of the city of New York. 
Goodyear Rubber Company against Goodyear’s India Rub- 
ber Glove. M’f’t’g Co., Goodyear’s Rubber Manufacturing Co, 


George M. Allerton, & John D. Vermeule. Petition for removal of 


suit into U.S. cireuit court by Goodyear Rubber M’f’t’g Co. Betts, 
Atterbury & Betts, attorneys for defendant, 120 Broadway, N. Y. 
Filed July 20, 1882. 


~~ 
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18 Petition for Removal of Suit to U. S. Circuit Court. 
Superior Court of the City of New York. 


GOODYEAR RuspBer Company, Plaintiff, 
against 


GoopDYEAR - INDIA RusBER GLOVE MANUFACTURING ComPANy, Goop- 
year’s Rubber Manufacturing Company, George M. Allerton, & 
John D. Vermeule, Defendants. 


To the honorable the judges of the superior court of the city of New 

York: 

The petition of Goodyear’s India Rubber Glove Manufacturing 
Company, one of the defendants herein, respectfully shows that the 
above-entitled action is a suit of a civil nature now pending in this 
court, and that the controversy therein is between citizens of differ- 
ent States—that is to sav, this suit is brought by the above-named 
plaintiff, The Goodyear Rubber Company, who at the commence- 
ment of this suit was and is — citizen of the State of New York, 
against the above-named defendant, Goodyear’s India hubber Glove 
Manufacturing Company, who is and was at the commencement of 
this action a citizen of the State of Connecticut & a corporation or- 
ganized and doing business under and pursuant to the laws of the 
State of Connecticut and carrying on its business In said State and 
in the city of New York and elsewhere. 

That the matter and amount in dispute in such suit, exclusive of 
costs, exceeds the sum or value of five hundred dollars, the plaintiff 
demanding that the defendant be enjoined and restrained from the 
use of a certain name or trade designation, the value of which ex- 
ceeds the amount of five hundred dollars, and also demanding other 
relief. 

That this suit is brought by the plaintiff for the purpose of re- 
straining or enjoining your petitioner from using or employing the 
name of Goodyear’s Rubber Manufacturing Company or any equiv- 
alent name as and for its own or the style and title of any business 
carried on by or for it in — manner or form whatsoever and is ¢ 
suit in which there can be a final determination of the controversy, 
so far as concerns vour petitioner, without the presence of the other 

defendants as parties in the cause. 
19 That your petitioner has made and is about to file herewith 

and herewith offers a bond, with good and sufficient surety, 
for its entering in the United States circuit court to be held in the 
district where this suit is pending, to wit, in the southern district of 
New York, on the first day of its session next to be held after the 
filing of this petition, a copy of the record in this suit and copies of 
all process against your petitioner, and of all pleadings, depositions, 
testimony, and other proceedings in the cause concerning or aflect- 
ing your petitioner, and for paying all costs that may be awarded 
by the said court if the said court shall hold that this suit was wrong- 
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fully and improperly removed thereto, and also for your petitioner's 
appearing and entering special bail in this cause, if special bail was 
originally requisite therein, all as required by the statutes of the 
United States in such case made and provided. 

That this petition is made and presented before or at the term at 
which said cause could first be tried and before the trial thereof. 

Your petitioner therefore prays that this honorable court accept 
this petition and said bond and proceed no further in this cause 
against your petitioner, and that upon filing this petition and said 
bond this suit be removed into the circuit court of the United States 
in and for the southern district of New York, that being the district 
where this suit is now pending, and that vour petitioner have such 
further and other relief in the premises as may be just. 
And your petitioner will ever pray, &c. 
Dated 18th day of July, 1882. 

GOODYEAR INDIA RUBBER GLOVE 
WE’G CO., - 
By GEO. M. ALLERTON, P’res’t. 


BETTS, ATTERBURY & BETTS, 
Attys for Petitioner. 


STATE OF NEW YORK, |. 
. ' . a . 4 SS 
City and County of New York, | 


George M. Allerton, being duly sworn, deposes and says that he is 
the president of Goodyear India Rubber Glove M't’g Co., one of the 
defendants and petitioners herein; that he has read the foregoing 
petition and knows the contents thereof, and that the same is true of 
his own kuowledge, except as to the matters therein stated to be 
alleged on information and belief, and as to those matters he believes 
it to be true. 

(Signed) GEORGE M. ALLERTON. 


Sworn to before me this 18th day of July, 1882. 
[L. s.] THOMAS HUNT, 
Notary Public, New York County, New York State. 


20 { Endorsed:] Superior court of the city of New York. Good- 

year Rubber Company against Goodyear’s India Rubber Glove 
M’f’g Co., Goodyear’s Rubber M’f’g Co., George M. Allerton, John D. 
Vermeule. Petition for removal of suit into U.S. circuit court by 
India R. & G. Co. Betts, Atterbury & Betts, attorneys for defend- 
ant, 120 Broadway, N. Y. Filed July 20th, 1882. — 
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yA Bond on Removal of Suit into U. S. Cireuit Court. 
Superior Court of the City of New York. 


GOoDYEAR Rupper Company, Plaintiff, 
against 
GOODYEAR’s INDIA RupBperR GLoveE MANUFACTURING COMPANY, GOOD- 
year’s Rubber Manufacturing Company, George M. Allerton, and 
John D. Vermeule, defendants. 


Know all men by these presents that (rood year’- Rubber Manu- 
facturing Company, as principal, and Jolin K. Ford, of the city of 
New York,and William G. Perris, of the city of New York, as sureties, 
are held and firmly bound unto Goodyear Rubber Company, of the 
city of New York, in the sum of two hundred and fifty dollars, 
lawful money of the United States of America, to be paid to the 
said Goodyear Rubber Company, etc., executors, administrators, or 
assigns; for which payment, well and truly to be made, we bind 
ourselves, our successors, heirs, executors, and administrators, jointly 
and severally, firmly by these presents. 

Sealed with our seals and dated the 19th of July, 1882. 

GOODYEAR’S RUBBER MFG CO., 
By GEO. M. ALLERTON, Pres’t. [SEAL.] 
JOHN Kk. FORD. SEAL. 
WM. G. PERRIS. SEAL. 


Whereas a suit has been commenced in the superior court of the 
city of New York by the said Goodyear Rubber Company, a citizen 
of the State of New York, against the said Goodyear’s Rubber Man- 
ufacturing Company, a citizen of the State of Connecticut, and the 
matter in dispute in said action exceeds, exclusive of costs, the sum 
or value of five hundred dollars, and said suit is brought for the 
purpose of enjoining and restraining said defendant from using or 
employing the name of “ Goodyear’s Rubber Manufacturing Com- 
pany,” or any equivalent name as and for its own, or the style or 
title of any business carried on by or for it, in any manner or form 
whatsoever, and is a suit in which there can be a final desermina- 
tion of the controversy, so far as concerns him, without the presence 
of the other defendants as parties to the cause; and 

Whereas the said defendant is about to present its petition, pur- 
suant to the act of Congrees in such case made and_ provided, for 
the remeval of the said cause into the circuit court of the United 
States next to be held after the filing of the petition for such removal 
in and for the southern district of New York,.in the second circuit, 

that being the district where the said suit is now pending: 
22 Now, therefore, the condition of the above obligation is 

such that if the said Goodyear’s Rubber Manufacturing Com- 
pany shall enter in the said cireuit court of the United States to be 
held in and forthe southern district of New York, in the second 
circuit, on the first day of its next session, a copy of the record in 
suid suit, and copies of all process against said defendant, and of all 
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pleadings, depositions, testimony, and other proceedings in the cause 
concerning or affecting said defendant, and shal! well and truly pay 
all costs that may be awarded in said suit by said circuit court of 
the United States if said court shall hold that said suit was wrong- 
fully or improperly removed thereto, and shall|also then and there 
appear and enter special bail in said suit, if special bail was origi- 
nally requisite therein, then this obligation shall be void ; otherwise 
the same shall be and remain in full force and virtue. 


GOODYEAR’S RUBBER M’F G CO., 


By GEO. M. ALLERTON, Pres’t. [seat. 
JOHN K. FORD. SEAL. | 
WM. G. PERRIS. SEAL. | 


| 
| 
Sealed and delivered in the presence of— | 
J. E. HINDON HYDE. 
THOMAS HUNT. 


STATE OF NEw YORK, ae e 
City and County of New York,.j” | 
John K. Ford, being duly sworn, says that he mene of the sureties 
in the above bond named, and resides in the city bf New York, cor- 
ner of 21st St. and Broadway; that he is a — ljolder within this 
State, and is worth the sum of five hundred — over and above 
all his debts and liabilities, exclusive of property exempt by law 
from levy and sale under an execution. 
JOHN Kk. FORD. 
July, 1882. 
THOMA 
Notary Public, Ne 


Y 
Sworn to before me this 19th day of 
[SEAL. ] 


S HUNT, 
York County. 


rf) 


STATE OF NEW YORK, ee 
; ‘ > a? > » 88; 
City and County of New York, j 


ie Is one of the 
the city of New 
thin this State, 


William C. Perris, being duly sworn, says that 
sureties in the above bond named, and resides in 
York, 144 East 128th St.: that hé is a — holder w 


and is worth the sum of fiv e hundred dollars over : 
debts and liabilities, exclusive of property exempt b 
and sale under an execution. 


WILLIAM 

Sworn to before me this 19th day of July, 1882. 
THOMAS 

Notary Public, New 

STATE OF New YorK, . 


23 


nd above all his 
y law from levy 


PERRIS. 


HUNT, 
York County. 


City and County of New York, .* 


On this nineteenth day of July, 


1882, before me, 
George M. Allerton, John K. Ford, and William G 
severally personally known to be the persons descrit 


| 
Leaune the said 

| Perris, to me 
yed in and who 
| 
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executed the above bond, and severally acknowledged to me that 
they executed the same for the uses aud purposes therein expressed. 

[SEAL. | THOMAS HUNT, 
Notary Public, New York County. 
24 [ Endorsed:] Superior court of the city of New York. Good- 
vear Rubber Company against Goodyear’s India Rubber Glove 
i M’f’g Co., Goodyear’s Rubber M'f’g Co., George M. Allerton, and 
John D. Vermeule. Bond on removal to U.S. cireuit court. Good- 
vear Rubber M’f’g Co. Betts, Atterbury & Betts, attorneys for de- 
fendant, 120 Broadway, N. Y. I accept and approve of the within 
bond. W.H. Arnoux. Dated 20 July, 1882. Filed July 20, 1882. 
25 Bond on Removal of Suit into U. S. Cireuit Court. 
Superior Court of the City of New York. 
GoopYEAR Rupper Company, Plaintiff, 
against 
GoopyYEAR’s INpIA Rupsper GLove MANUFACTURING COMPANY, 
Goodvear’s Rubber Manufacturing Company, George M. Allerton, 
and John D. Vermeule, Defendants. 
Know all men by these presents that Goodyear’s India Rubber 
, Glove Manufacturing Company, as principal, and John K. Ford, of 
the city of New York, and William G. Perris, of the city of New 


York, as sureties, are held and firmly bound unto Goodyear Rubber 
Company, of the city of New York, in the sum of two hundred and 
fifty dollars, lawful money of the United States of America, to be 
paid to the said Goodyear Rubber Company, its executors, adminis- 
trators, or assigns; for which payment, well and truly to be made, 
we bind ourselves, our successors, heirs, executors, and adminis- 
trators, jointly and severally, firmly by these presents. 
Sealed with our seals and dated the 19th dav of July, 1882. 
GOODYEAR INDIA RUBBER GLOVE 
WH'G CO. 


By GEO. M. ALLERTON, Pres’t. L. 8. 
JOHN Kk. FORD. L. 8. 
WM. G. PERRIS. L. s.] 


Whereas a suit has been commenced in the superior court of the 
city of New York by the said Goodyear Rubber Company, a citizen 
of the State of New York, against the said Goodyear’s India Rubber 
- Glove Manufacturing Company,a citizen of the State of Connecticut, 
and the matter in dispute in said action exceeds, exclusive of costs, 
the sum or value of five hundred dollars, and said suit is brought 
for the purpose of enjoining and restraining said defendant from 
using or employing the name of “ Goodyear’s Rubber Manufacturing 
Company,” or any equivalent name, as and for its own, or the style 
and title of any business carried on by or for it in any manner or 
form whatsoever, and is a suit in which there can be a final dete r- 
mination of the controversy, so far as concerns it, without the pres- 
ence of the other defendants as parties to the cause; and 


14 THE GQODYEAR INDIA RUBBER GLOVE 


Whereas the said defendant is about to present its petition, pursu- 
ant to the act of Congress in such case made and provided, for the 
removal of the said cause into the circuit court of the United States, 
next to be held after the filing of the petition for such removal, in 
and for the southern district of New York, in the second circuit, that 

being the district where the said suit is now pending : 
26 Now, therefore, the condition of the above obligation is 

such that if the said Goodyear’s India Rubber Manufacturing 
Company shall enter in the said circuit court of the United States, 
to be held in and for the southern district of New York, in the sec- 
ond circuit, on the first day of its next session, a copy of the record 
in said suit and copies of all process against said defendant and of 
all pleadings, depositions, testimony, and other proceedings in the 
cause concerning or affecting said defendant, and shall well and 
truly pay all costs that may be awarded in said suit by said circuit 
court of the United States if said court shall hold that said suit was 
wrongfully or improperly removed thereto, and shall also then and 
there appear and enter special bail in said suit if special bail was 
originally requisite therein, then this obligation shall be void ; 
otherwise the same shall be and remain in full force and virtue. 


GOODYEAR’S INDIA RUBBER GLOVE 


WE’G CO., 
By GEO. M. ALLERTON, Pres't. [SEAL. | 
JOHN K. FORD. SEAL. | 
WM. G. PERRIS. ate 


Sealed and delivered in the presence of— 
J. E. HINDON HYDE. 
THOMAS HUNT. 


STATE OF NEw YORK, eB 
City and County of New } ‘ork, ig 


ao . 


John K. Ford, being duly sworn, says that he is one of the sure- 
ties in the above bond named and resides in the city of New York, 
corner of 21st and Broadway ; that he is a freeholder within this 
State and is worth the sum of five hundred dollars ever and above 
all his debts and liabilities, exclusive of property exempt by law 
from levy and sale under an execution. 


JOHN K. FORD. 


Sworn to before me this 19th day of July, 1882. 
[ SEAL. | THOMAS HUNT, 
Notary Public, New York County. 


STATE OF NEw YORK, } j 
. r - P SS hy 
City and County of New York, | 


William G. Perris, being duly sworn, says that he is one of the 


sureties in the above bond named and resides in the city of New 
York, 144 East 128 St.; that he is a — holder within this State and 
is worth the sum of five hundred dollars over and above all his 
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debts and liabilities, exclusive of property exempt by law from levy 


and sale under an execution. pasa 
WM. G. PERRIS. 


Sworn to before me this 19th day of July, 1882. — 
[SEAL. | THOMAS HUNT, 
Notary Public, New York County. 


27 STaTe OF New YORK, | 


- . * "P 7. 88 - 
City and County of New York, | 


On this nineteenth day of July, 1882, before me came the said 
George M, Allerton, John K. Ford, and William G. Perris, to me 
severally personally known to be the persons described in and who 
executed the above bond, and severally acknowledged to me that 
they executed the same for the uses and purposes therein expressed. 

[SEAL. | THOMAS HUNT, 
Notary Public, New York County. 


28 | Endorsed:] Superior court of the city of New York. 

Goodyear Rubber Company against Goodyear’s India Rubber 
Glove M’t’g Co., Goodyear’s Rubber M’f’g Co., George M. Allerton, 
and John D. Vermeule. Bond on removal to U.S. cireuit court. 
G. India R.G. M’f’g Co. Betts, Atterbury & Betts, attorneys for de- 
fendant, 120 Broadway, N. Y. I accept and approve of the within 
bond. Wm. H. Arnoux, J, Dated —, 188-. Filed July 20, 
1882. 


29 Bond on Removal of Suit into U. 8S. Circuit Court. 
Superior Court of the City of New York. 
GOODYEAR RusppBer Company, Plaintiff, 
against 


CGiooDYEAR’s INDIA RuBBER GLOVE M’r’a Co., GoopyEAR’s RuBBER 
M’r’c Co., GeorGe M. ALLERTON & Jonn D. VeRMEULE, Defend- 
ants. ° 


Know all men by these presents that George M. Allerton, as 
principal, and Jolin K. Ford, of the city of New York, and William 
G. Perris, of the city of New York, as sureties, are held and firmly 
bound unto Goodyear Rubber Company, of the city of New York, in 
the sum of two hundred and fifty dollars, lawful money of the 
United States of America, to be paid to the said Goodyear Rubber 
Conipany, its executors, administrators, or assigns; for which pay- 
ment, well and truly to be made, we bind ourselves, our successors, 
heirs, executors, and administrators, jointly and severally, firmly 
by these presents. 

Sealed with our seals and dated the 19th day of July, 1882. 

GEO. M. ALLERTON. [t. s.) 
JOHN K. FORD. L. § 
W. G. PERRIS. L. 
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Whereas a suit has been commenced in the superior court of the 
city of New York by the said Goodyear Rubber Company, a citizen 
ot the State of New York, against the said George M. Allerton, 
citizen of the State of Connecticut, and the matter in dispute in said 
action exceeds, exclusive of costs, the sum or value of five hundred 
dollars, and said suit is brought for the purpose of enjoining and 
restraining said defendant from using er employing the name of 
Goodyear’s Rubber Manufacturing Company or any equivalent 
name as and for his own or the style and title of any business carried 
on by or for him in any manner or form:whatsoever, and is a suit 
in which there can be a final detefmination of the controversy, so 
far as concerns him, without the presence of the other defendants as 
parties to the cause; and 

Whereas the said defendant is about to present his petition, 
pursuant to the act of Congress in such case made and provided, for 
the removal of the said cause into the circuit court of the United 
States next to be held after the filing of the petition for such removal 
in and for the southern district of New York, in the second circuit, 

that being the district where the said suit is now pending : 
OU Now, therefore, the condition of the above obligation is 

such that if the said George M. Allerton shall enter in the 
said circuit court of the United States to be held in and for the 
southern district of New York, in the second circuit, on the first day 
of its next session, a copy of the record in said suit and copies of all 
process against. said defendant.and of all pleadings, depositions, 
testimony, and other proceedings in the cause concerning or affect- 
ing said defendant, and shall well and truly pay all costs that may 
be awarded in said suit by said circuit court of the United States if 
said court shall hold that said suit was wrongfully or improp- 
erly removed thereto, and shall also then and there appear and 
enter special bail in said suit if special bail was originally requisite 
therein, then this obligation shall be void; otherwise the same shall 
be and remain in full foree and virtue. 


GEO. M. ALLERTON. [segat.! 
JOHN K. FORD. [SEAL | 
WM. G. PERRIS. SEAL. | 


Sealed and delivered in the presence of— 
J. E. HENDON HYDE. 
THOMAS HUNT. 


STATE OF NEw YorK, be 
City and County of New York, j ~° 


John K. Ford, being duly sworn, says that he is one of the sure- 
ties in the above bond named, and resides in the city of New York, 
corner of 21st & Broadway; that he is a freeholder within this 
State, and is worth the sum of five hundred dollars over and above 
all his debts and liabilities, exclusive of property exempt by law 
from levy and sale under an execution 


JOHN K. FORD. 


cite teeta itl te eee 


nn iti 
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Sworn to before me this 19th day of July, 1882. 
[SEAL. ] THOMAS HUNT, 


Notary Public, New York County. 


STATE OF New YORK, i. 
City and County of New York, [* 


Wim. G. Perris, being duly sworn, s that he is one of the sure- 
ties in the above bond named, and so «ae in the city of New York, 
144 East 128th St.: that he isa holder within this State, and is 
worth the sum of five hundred dollars over and above all his debts 
and liabilities, exclusive of property exempt by law from levy and 


sale under an execution. 
WM. G. PERRIS. 


Sworn to before me this 19th day of July, 1882. 
[SEAL. | THOMAS HU NT, 
Notary Public, New York County. 


31 STATE OF New YORK | 


City and County of New } York q ssa 


On this nineteenth day of July, 1882, before me came the said 
Geo. M. Allerton, John K. Ford, and William G. Perris, to me sey- 
erally personally known to be the persons described in and who 
eats “d the above bond, and severally acknowledged to me that 
the Vv ec xecuted the same for the uses and purposes therein expressed. 
| SEAL. | THOMAS HUNT, 
Notary Public, New York County. 


32 [Endorsed :] Superior court of the city of New York, 

Goodyear Rubber Company against Goodyear’s India Rubber 
Glove M’t’g Co., Goodyear’ s Rubber M't’ g Co., George M. Allerton, 
and John D. Vermeule. Bond on removal to U. S. circuit court. 
George M. Allerton. Betts, Atterbury & Betts, attorneys for defend- 
ant, 120 Broadway, N. Y. Laccept and approve of the within bond. 
Wm. H. Arnoux, J. Dated —,188-. Filed July 20th, 1882. 

@ 


Petition for Removal of Suit to U. S. Circuit Court. 


ww 


Superior Court of the City of New York. 


GoopYEAR’s Rupper Company, Plaintiff, 
against 
GoopyeEAr’s InpIA RupperR GLove MANUFACTURING CoMPANy, 
Goodyear’s Rubber Manufacturing Company, George M. Allerton, 
and John D. Vermeule, Defendants. 


To the honorable the judges of the superior court of the city of New 
York: 
The petition of Geo. M. Allerton, one of the defendants herein, 
respectfully shows that the above- entitled action is a suit of a civil 


3 -—304 
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nature now pending in this court, and that the controversy therein 
is between citizens of different States—that is to say, this suit is 
brought by the above-named plaintiff, Goodyear’s Rubber Company, 
who at the commencement of this suit was and is a citizen of the 
State of New York, against the above-named defendant, George M. 
Allerton, who is and was at the conmencement of this action a citi- 
zen of the State of Connecticut. | 

That the matter and amount in dispute in such suit, exclusive of 
costs, exceeds the sum or value of five hundred dollars, the plaintiff 


demanding that the defendants be enjoined and restrained from the 


use of a certain name or trade designation, the value of which ex- 
ceeds the amount of five hundred dollars, and also demanding other 
relief. 

That this suit is brought by the plaintiff for the purpose of re- 
straining or enjoining your petitioner from using or employing the 
name of “Goodyear’s Rubber Manufacturing Company,” or any 
equivalent name, as and for his own or the style and title of any 
business carried on by or for him in any manner or form whatso- 
ever, and is a suitin which there can be a final determination of the 
controversy, so far as concerns your petitioner, without the presence 

of the other defendants as parties in the cause. 
34 That your petitioner has made and is about to file here- 

with and herewith offers a bond, with good and sufficient 
surety, for his entering in the United States circuit court, to be held 
in the district where this suit is peading, to wit, in the southern 
district of New-York, on the first day of its session next to be held 
after the filing of this petition, a copy of the record in this suit and 
copies of all process against your petitioner, and of all pleadings, 
depositions, testimony, and other proceedings in the cause concern- 
ing or affecting your petitioner, and for paying all costs that may 
be awarded by the said court if the said court shall hold that this 
suit was wrongfully and improperly removed thereto, and also for 
your petitioner's appearing and entering special bail in this cause, if 


special bail was originally requisite therein, all as required by the. 


statutes of the United States in such case made and provided. 

That this petition is made and presented before or at the term at 
which said cause could first be tried and before the trial thereof. 

Your petitioner therefore prays that this honorable court accept 
this petition and said bond and proceed no further in this cause 
against your petitioner, and that upon filing this petition and said 
bond this suit be removed into the cireuit court of the United States 
in and for the southern district of New York, that being the district 
where this suit is now pending; and that your petitioner have such 
further and other relief in the premises as may be just. 

And your petitioner will ever pray, ce. 

Dated 18th day of July, 1882. 

GEO. M. ALLERTON. 
BETTS, ATTERBURY & BETTS, 
Att’ys for Petitioner. 


a 
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Srate oF New York, ).. 
— and County of New York, f °°’ 

George M. Allerton, being duly sworn, deposes and says that he 
is one of the defendants and petitioners herein; that he has read 
the foregoing petition and knows the contents thereof, and that the 
sameds true of his own knowledge, except as to the matters therein 
stated to be alleged on information and belief, and as to those mat- 


ters he believes it to be true. 
GEORGE M. ALLERTON. 


Sworn to before me this 18th day of July, 1882. 
[ SEAL. | THOMAS HUNT, 
Notary Public, New York County, New York State. 


30 | Endorsed:] Superior court of the city of New York. Good- 

year Rubber Company against Good year’s India Rubber Glove 
Manufacturing Company, Goodyear’s Rupber M’f’g Co., George M. 
Allerton, and John D. Vermeule. Petition for removal of suit into 
U. S. circuit court. Allerton. Betts, Atterbury & Betts, attorneys 
for defendant. 120 Broadway, N. Y. Filed July 20, 1882. 


30 All which we have caused by these presents to be exempli- 
fied and the seal of the superior court of the city of New York 
to be hereunto affixed. 
Witness John J. Freedman, Esquire, presiding judge of our said 
court, at the city hall of the city of New York, this sixth day of Oc- 
tober, A. D. 1882. 


THOMAS BOESE, Clerk. 
Superior Court of the City of New York. 


GOooDYEAR RuspBer Co. 
ag’ st 
GoopDYEAR’s I. R. Grove M’r’a Co. and O’rs. 


I, John J. Freedman, presiding judge of the superior court of the 
city of New York, do hereby certify that Thomas Boese, whose 
37 name is subscribed to the preceding exemplification, is the 
clerk of the superior court, duly appointed and sworn, and 
that fuli faith and credit are due to his official acts. I further certify 
that the seal affixed to the said exemplification is the seal of the said 
superior court of the city of New York, and that the attestation thereof 
is in due form of law. 
Dated New York, October 6th, 1882. 
JNO. J. FREEDMAN, 
Presiding Judge of the Superior Court of the City of New York. 


Srate OF New YORK, .. 
City and County of New York, f 

—. Thomas Boese, clerk of the superior court of the city of New 

York, do hereby certify that Joln J. Freedman, whose name 

JS is subscribed to the preceeding certificate, is the presiding 

judge of the superior court of the city of New York, duly 
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elected and sworn, and that the signature of said justice to said cer- 
tificate is genuine. 
In testimony whereof I have hereto set my hand and affixed the 
seal of the said court this 6th day of October, 1882. 
[L. s.] THOMAS BOESE, Clerk. 


Endorsed: New York superior court. Goodyear Rubber Co: 
against Goodyear’s India Rubber Glove M’f’g Co. and o’rs. Exem- 
plified copy of record and the proceedings U.S. circuit court. Filed 
Oct. 7th, 1882. Joseph M. Deuel, clerk. 


39 U.S. Circuit Court, So. Dist. of New York. 
GOODYEAR RuBBER COMPANY 
v8. 


THe GoopyEAR [NpIA RuBBER GLOVE Co. ef al. 


This suit having been originally commenced in the superior court 
of the city of New York, and having been duly removed into this 
court upon the application of the defendants, and said defendants 
having this day duly filed in this courtan exemplied copy of the record 
and proceedings in said superior court, and said defendants having 
duly appeared herein, by Betts, Atterbury & Betts, their attorneys, 

now, on motion of Betts, Atterbury & Betts, attorneys for said 
40) defendants, it is ordered that this cause do proceed in this 

court as if it had been originally commenced therein, and 
that the appearance of Betts, Atterbury & Betts as attorneys for 
said defendants be, and the same hereby is, noted and entered. 

Dated New York, Oct..7th, 1882. 

BETTS, ATTERBURY & BETTS, 
Alt’ys for Defendants. 


4] The President of the United States of America to Goodyear 
Rubber Company, Greeting: 

You are hereby commanded that you personally appear before the 
judges of the circuit court of the United States of America for the 
southern district of New York,in the second circuit court, in equity, 
on the first Monday of December, A. D. 1882, wherever the said 
court shall then be, toanswer a cross-bill of complaint exhibited against 
you in the said court by Goodyear’s India Rubber Glove Manutactur- 
ing Company, and do further and receive what the said court shall 
have considered in that behalf; and this you are not to omit under 
the penalty on you of two hundred and fifty dollars. 

Witness Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of New York, on the 
17th day of October, in the year one thousand eight hundred and 
eighty-two, and of the Independence of the United States of America 


the one hundred and seventh. 
[L. s.] JOSEPH M. DEUEL, Clerk. 


BETTS, ATTERBURY & BETTS, 


Compl't’s Sol’rs. 
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The defendant is required to enter appearance in the above cause 

in the clerk’s office of this court on or before the first Monday of De- 

cember, 1882, or the bill will be taken pro confesso against it. 

J. M. D., Clerk. 


42 [Endorsed :] U. S. cireuit court. Filed Nov. 15, 1882. 
Joseph M. Deuel, clerk. 


I hereby certify that on the 20th day of October, 1882, at the city 
of New York, in my district, I personally served the within sub- 
pcena inequity upon the within-named The Goodyear Rubber Comp’y 
by exhibiting to E. M. Shappert, president of said company, the 
within original and at the same time leaving with him a copy 
thereof. 

Dated Noy. 15, 1882. 

HENRY E. KNOX, 
U. S. Marshal, 8S. D. N. Y. 


43.&44 The Cross-Bill of the Defendant, The Goodyear India Rubber 
Glove Manufacturing Company, to the Bill of the Complain- 
ants, The Goodyear Rubber Company. 


Circuit Court of the United States for the Southern District of New 
York. 
GOODYEAR Rupper CoMPANY 
ag st 
GoopYEAR’s INpIA RuBBER GLOVE MANUFACTURING COMPANY, GOopb- 


YEAR’Ss RuBBER MANUFACTURING CoMPANY, and GEorRGE M. AL- 
LERTON. 


To the honorable the judges of the circuit court of the United States 
for the southern district of New York: 


Your orator, humbly complaining, respectfully shows, on informa- 
tion and belief, unto your honor, upon the bill of complaint herein, 
that the complainant is a corporation organized under the laws of 
the State of New York and having a place of business in tlfe city of 
New York, and that your orator is a corporation duly organized 
under the laws of the State of Connecticut and having places of 
business at New York and elsewhere. 

And your orator further shows that 1t was so organized and in- 
corporated as aforesaid, in the year 1847, for the purpose of manu- 
facturing and dealing in india-rubber goods made under the pat- 
ents to Charles Goodyear, the original inventor of vuleanized India- 
rubber goods, and that in the year 1849 licenses to manufacture such 
goods under said patents were obtained by your orator and during 
the existence of said patents your orator manufactured such goods 
as under said licenses it was licensed to make; and your orator fur- 
ther shows that after the expiration of said patents and ever since 
the year 1865 your orator has manufactured and sold very largely 
all kinds and classes of India-rubber goods made from India rubber 
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treated according to the patents of said Charles Goodyear, and has 
become widely known throughout the United States and throughout 
the world as a manufacturer of Goodyear’s rubber goods. 

And your orator further shows that large capital has been in- 
vested in said manufacturing by your orator and that by fair and 
equitable dealing and by strict integrity and diligence your orator 


has been for upwards of twenty years the most prominent corpora- ba 
tion or association in the city of New Yorl: engaged in the <q 
45 manufacture and sale of Goodvyear’s rubber goods, and for 


upwards of twenty years, from its wide notoriety as the prin- 
cipal corporation engaged in the sale of rubber goods in New York 
and elsewhere having the name “ Goodyear ” as part of its name, has 
become and been known to the trade generally throughout the 
world by names abbreviated from its full corporate name, in which 
the name “ Goodyear” in connection with the word company have 
always uniformly been used as designating your orator, particu- 
larly the name of “Goodyear’s Rubber Manufacturing Company ” 
and such names as “ Goodyear’s Rubber Company,” or by “ Good- 
years Company ” or “ Goodyear’s India Rubber Glove Manufactur- 
ing Company.” 
And your orator further shows that (with occasional and rare in- 
terferences with your orator’s right, and generally of small dealers) 


your orator has, by general acquiescence and consent, become law- : ‘ 
fully and exclusively possessed of all right and title in and to the 
use of said name Goodyear’s Rubber Manufacturing Company and 5 


the name “Goodyear” in connection with the word “company,” as 
above, as its proper title and trade name; and your orator shows | 
that by reason of its extensive business inseparably connected with 
said names or combinations of names and the good will which has 
come to be associated therewith and appertains thereto your orator 
has become possessed of a right of property of great value therein 
and to the exclusive right of said names as denoting the business 
carried on by your orator. 


And your orator further shows that, as appears by the bill of com- 
plainant herein and by admission of the complainant, a right of 
property of great value is recognized by the complainant, Goodyear 


Rubber Company, in the use of the words Goodyear company by 
and in connection with the manufacture of rubber goods by a com- ) 
pany, and that the use of such words as a trade mark or as consti- | 
tuting part of the good will of business is a lawful trade 
46 name and right of property in the hands of the first adopter 
thereof or in and to the first company using the same, and 
your orator alleges that the use of such trade names by your orator 
has been recognized by the complainant and its predecessors in re- 
peated business transactions. 

And your orator further shows that a large part of the correspond- 
ence addressed to your orator for upwards of twenty years, purchases . 

from, orders to your orator, and business transactions with it have 

been in the names aforesaid—that is, the “Goodyear Company” or 
| the “ Goodyear Rubber Company ” or the “Goodyear Rubber Manu- 
| facturing Company ” and other similar names abbreviated from your 
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orator’s full corporate name, and your orator has become extensively 
and generally known by said names, and has and claimsa trade mark 
in and to said names and in and to the good will attaching thereto, 
especially in and to the name of “ Goodyear Rubber Manufacturing 
Company,” which your orator has duly caused to be registered as a 
trade mark. 

And your erator further shows that the complainant herein, for 
the purpose of injuring your orator’s business and diverting trade 
and profits from your orator, formed themselves into an association 
or corporation and called said association the “Goodyear Rubber 
Company,” thereby unlawfully endeavoring to deprive your orator 
of its enjoyment in the right, good will, and properties aforesaid, 
and greatly injuring its business and trade, to your orator’s great 
damage. 

And your orator shows that before such unlawful action of com- 
plainant the persons composing said complainant association did 
business only under the names of the “ Rubber Clothing Company” 
or as F. M. & W. A. Sheppard or as Sheppard & Dudley, and under 
such names were well known to the trade as a separate corporation 
or association from your orator; and your orator shows that by such 
change of name and unlawful action your orator -has suffered great 

damage, as aforesaid. 
47 And your orator further shows that at or about the time of 

the alleged formation of said complainant association your 
orator vigorously protested against the use of the name “ Goodyear 
Rubber Company” by complainant and warned the complainant of 
its exclusive control of and property in its said trade name and the 
good will thereto attached, but that said complainant has, notwith- 
standing all the facts aforesaid, persisted iu calling itself and doing 
business under the name aforesaid, and by reason of such name has 
drawn away and diverted to itself your orator’s proper trade and 
business, and has illegitimately represented itself by the names 
aforesaid, which were well known to be associated with your orator’s 
trade and business. 

And your orator further shows that said complainant, by its per- 
sistent and unlawful assumption of said narues, has received money 
and checks, has received and opened letters and filled orders, all in- 
tended for your orator, and has, by such interference with your 
orator, derived large profits lawfully appertaining to your orator, to 
your orator’s great damage. 

And your orator further shows that the complainant, in order to 
still further divert your orator’s profits and business and to further 
interfere with and damage your orator, has lately adopted the fol- 
lowing devices: Your orator for upwards of five years has had a 
large and prominent place of business on the corner of Broadway 
and Broome street, in the city of New York, and there prominently 
displayed its signs and wares; that owing to the confusion of names 
unlawfully introduced by the complainant your orator became gen- 
erally known as the “Goodyear Company” or the “ Goodyear Rub- 
ber Company” or the “Goodyear Rubber Manufacturing Company ” 
of Broadway, corner of Broome street, thus associating its location 
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with its ordinary and proper titles; that about the 1st of January, 
1882, your orator was, against its wish, compelled to move its 
48 place of business from Broadway, corner of Broome street, 
and your orator is informed and believes that it was com- 
pelled so to move at the instance and conspiracy of the complainant. 

And your orator shows that with said view of still further inter- 
fering with your orator the complainant procured for its place of 
business a location diagonally opposite to the location formerly oc- 
cupied by your orator, and has placed on said building a conspic- 
uous sign, to wit, “Goodyear Rubber Company, Broadway, corner of 
Broome street,” thereby intending to represent to the public, to the 
great damage of your orator, that it, the complainant, was your ora- 
tor, and so to still further injure and damage your orator. 

And your orator still further shows that, as is well known, it has 
its factories at Naugatuck, in the State of Connecticut, and that the 
complainant, with the intention of injuring and damaging your 
orator and diverting trade aforesaid, has falsely represented to the 
trade that it, the complainant, had its factories at Naugatuck afore- 
said, and that thereby and in many other ways your orator has suf- 
fered great and irreparable damage. ) 

Wherefore your orator humbly prays— 

I. That the Goodyear Rubber Co. aforesaid, its officers and agents, 
may be perpetually enjoined and restrained from using or claiming 
the name “Goodyear Rubber Company,” and from interfering with 
your orator’s business therewith and thereby. 

II. ‘That your orator may have such damages decreed and ad- 
judged against said complainant as it or its associates have suffered 
by reason of the unlawful and inequitable acts of the complainant 
in the premises, and may recover such profits as the complainant 
has realized by or through such unlawful and inequitable acts, and 

that such damages may be assessed and such profits ac- 
49 counted for under the decree of this court, and that a sub- 

pena ad respondendum issue out of and under the seal of this 
honorable court, directed to the complainant, commanding it to ap- 
pear by a day certain and under a certain penalty, then and there 
to answer in the premises, and to stand to and abide such order as 
may be made against it. 

III. That your orator may have such other and further relief as 
may be meet. 

And your orator will ever pray, &c. 

GOODYEAR’S INDIA RUBBER 
GLOVE MF’G CO., 
J. D. VERMEULE, Vice-Pres. 


BETTS, ATTERBURY & BETTS, 
solicitors for Orators. 


F. H. BETTS, Of Counsel. 


City AND County oF New York, 8s: 


J. D. Vermeule, being duly sworn, deposes and says that he is 
vice-president of the orator above-named ; that he has read the fore- 
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going cross-bill, and that the same is true of his own knowledge, 
except as to the matters therein stated to be alleged on information 
and belief, and as to those matters he believes it to be true, and that 
the reason this verification is by deponent is that the orator above is 
a corporation, and that his knowledge is derived from the books and 
transactions of said corporation and from his position as such officer 


thereof. 
J. D. VERMEULE. 


Sworn to before me this 16th day of October, 1882. 
[L. s.] JOSEPH H. MARVIN, 
Notary Public, Kings Co. 
Cert. filed in N. Y. Co. 


| Endorsed:] U.S. circuit court, southern district of New York. 
Goodyear Rubber Company vs. Goodyear’s India Rubber Glove Man- 
ufacturing Co. Betts, Atterbury & Betts, solicitors for defendants, 
120 Broadway, New York. U.S. circuit court. Filed Oct. 16th, 
1882. Joseph M. Deuel, clerk. 
50 Circuit Court of the United States, Southern District of New 

York. In Equity. 
GOoDYEAR Rupper CoMPANY 
vs. 
GoopYEAR’s INpIA RupBper Grove MANUFACTURING CoMPANY, 
GooDYEAR’S RuspBER MANUFACTURING CoMPANY, et al. 


The joint answer of the defendants, the Goodyear’s India Rubber 
Glove Manufacturing Company and Goodyear’s Rubber Manu- 
facturing Company, to the bill of complaint of Goodyear Rubber 
Company, complainant. 


These defendants, now and at all times hereafter, saving and re- 
serving unto themselves all benefit and advantage of exception which 
can or may be had or taken to the many errors, uncertainties, and 
other imperfections in the said complainant's said bill of complaint 
contained, for answer thereto, or unto these and such parts,thereof 
as these defendants are advised is or are material or necessary for 
them to make answer unto, these defendants, for answering, say 
that— 

These defendants deny each and every allegation of the bill of 
complaint not herein and hereby specifically admitted; and these 
defendants allege that plaintiff has no title as against these defend- 

aunts to the name claimed by it in the complaint, and has 
ol no standing in this court of equity for the reason that it has 

not done equity, and does not come into this court with clean 
hands by reason of the following facts and circumstances: 

1. The defendant, The Goodyear India Rubber Glove Manufactur- 
ing Company, is a corporation organized under the laws of the State 
of Connecticut and doing business in said State of Connecticut and 
in the city of New York and in most of the States and Territories 
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of the United States; that said corporation was duly created and 
organized under the laws of the State of Connecticut, in the year 
1847, and has ever since that date continued to be and has been a 
body corporate under the laws of said State. 

2. These defendants are informed that there is an association or 
pretended association or company known by the name of Goodyear 
Rubber Company and claiming to be the plaintiff in this action, 
but whether said company has ‘deen duly organized as a corporation 
these defendants have no knowledge or information sufficient to 
form a belief. 

3. These defendants allege that said defendant, Goodyear’s India 

Rubber Glove Manufacturing Company, being a corporation organ- 
ized under the laws of the State of Connecticut, became such for the 
purpose of manufacturing India-rubber goods under the patents of 
Charles Goodyear, the original inventor of yvuleanized India rubber, 
and obtained license for the manufacture of such goods in the year 
1849, and, during the existence of said Goodyear’s patents, manu- 
factured under said patents the kinds and classes of goods which it 
was licensed to make, and after the expiration of said patents, and 
ever since the year 1865, said defendant corporation has manu- 
factured and sold very largely all kinds and classes of India- 
rubber goods made from India rubber treated according to the 
patents of said Charles Goodyear, and has become widely known 
throughout the United States and throughout the world as a 
manufacturer of Goodyear’s rubber goods, and that said 
52 defendant corporation has been for upwards of twenty years 
the most prominent corporation or association in the city of 
New York engaged in the manufacture and sale of Goodyear rubber 
goods bearing ‘the name of Goodyear as a part of its corporate title 
or name used in trade, and for upward of twenty years, from its wide 
notoriety as the principal corporation engaged in the sale of rubber 
goods in the city of New York having the name of Goodyear as a 
part of its name, has become and been known to the trade gene rally 
by abbreviated popular and generally-used titles of “ Goodye: ar’s 
Rubber Manufacturing Company, ~ or “Goodyear Rubber Com- 
pany” or “ The Goodyear’ s Company,” and by other similar titles 
abbreviated from the full corporate name aforesaid, in whieh abbre- 
viated titles the name of “ Goodyear” in connection with the word 
“Company ” or “Co.,” or in connection with some similar brief let- 
ters or words indicating a company engaged in rubber manufactur- 
ing, has been the distinguishing characteristic ; and though certain 
dealers (generally small. dealers) have occasionally used “the name 
of Good ye ear in connection with their business in dealing in India- 
rubber goods, yet said defendant corporation has, by adoption of 
said name and acquiescence of the public therein and by general 
usage, has acquired a valuable right and interest in said name as 
good will of its business and as a trade name, and has enjoved and 
exercised the same for upwards of twenty years, and the use of such 
trade name has been recognized by the plaintiff and its predecessors 
in repeated business transactions. 
And these defendants further show. that a large part of the cor- 


MANUF’G CO. ET AL. VS. THE GOODYEAR RUBBER CO. 27 


respondence addressed to said defendant corporation for upwards of 
twenty years, and purchases from, orders to, and business transac- 
tions with said defendant corporation for the same length of time 

has been with it by and in the name of the Goodyear Rubber 
53 Company or Goodyear’s Rubber Manufacturing Company or 

Goodyear’s Company, or other similar abbreviated title as 
aforesaid, and said defendant has become known generally to the 
trade by said mark, and has and claimsa trade mark in and to said 
names, and has and claims the good will attaching to said names, 
and especially in and to the most generally-used name of “ Good- 
vear’s Rubber Manufacturing Company,” which last name said 
defendant corporation has duly caused to be registered as a trade 
mark. 

And these defendants fully show that, with the view of protecting 
said name or names, several of the stockholders and managers of the 
said defendant, The Goodyear India Rubber Glove Manufacturing 
Company, on or abou! the 23d day of March, 1873, tiled a certificate 
of incorporation under and pursuant to the laws of the State of New 
York, in proper offices in said State, and thereby organized a corpo- 
ration by and under the name of the “Goodyear Rubber Manufact- 
uring Company.” 

And these defendants further show that said company was organ- 
ized for the purpose of claiming said name on behalf of said first- 
named defendant corporation, and said name was thereafter used by 
said corporation as a corporate name in connection with the busi- 
ness of said first-named defendant, The Goodyear India Rubber 
Glove Manufacturing Company, as it had been theretofore used by 
said last-mentioned defendant corporation, The Goodvear India Rub- 
ber Glove Manufacturing Company, as a trade mark in connection 
with its own name, trade, and business. 

And these defendants further show that subsequently certain of 
the organizers of said New York corporation having retired from 
the business, and for the purpose of continuing the use of said name 
and further protecting and claiming the name and title by and on 
behalf of the business earried on and transacted by said defendant cor- 

poration, the trustees and managers of said first-named defend- 
od ant corporation proceeded to and did duly organize the de- 

fendant corporation, Goodyear’s Rubber Manufacturing Com- 
pany, under the laws of the State of Connecticut, and said last- 
named defendant, said Connecticut company, is now in active 
business in connection with said first-named defendant corporation, 
and has a factory located in the city of New York, and. transacts 
that portion of the business of said first-named defendant corpora- 
tion which consists in assembling and putting together parts of 
goods manufactured by said first-named defendant corporation at 
its factories at Naugatuck, Connecticut. 

4. And these defendants further show that the complainant 
herein has no just or equitable title to use the name claimed in the 
bill of complaint as against these or any of the defendants, but the 
facts in relation to said matters are as follows, viz: Prior to the year 
1873 the persons composing the corporation or association plaintiff, 
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now calling itself the Goodyear Rubber Company, did business 
only under the name of the Rubber Clothing Company or as F. M. 
& W. A. Sheppard or as Sheppard & Dudley, and as such were well 
known to the trade as a different corporation or association or firm 
from said defendant corporation. 

5. And these defendants further show that, on or about the first 
day of January, 1873, the parties now composing the corporation or 
association calling themselves by the name of plaintiff, bat then 
composing the corporation or association called the Rubber Cloth- 
ing Company, for the purpose of injuring said defendant corpora- 
tion and appropriating its well-known trade name and good will, its 
business, and securing to them illegitimately the business advan- 
tages which had grown up and arisen to said first-named defendant 
corporation by the use of the abbreviated and popular name or 
names by which it was known as aforesaid, commenced to call them- 

selves a corporation under the name of Goodyear Rubber 
5d Company, and, as these defendants have been informed and 
believe, filed articles of association or incorporation. 

And these defendants further show that the defendant, Goodyear 
India Rubber Glove Manufacturing Company, as soon as informed 
thereof, protested against said action on behalf of said plaintiff and 
its projectors and warned them of its exclusive control and property 
in the trade name aforesaid, and that the name of the plaintiff was 
an infringement upon the good will and trade name of said defend- 
ant corporation. 3 

And these defendants further show that, notwithstanding the facts 
aforesaid, the plaintiff and its organizers have persisted in calling 
themselves by and doing business under the name aforesaid, which 
closely resembles the name of said defendant corporation as the 
same has been recognized by the public, and has endeavored to 
draw away the business of said defendant corporation to itself by 
representing itself to be the company known by the name of the 
Goodyear Rubber Company or the Goodyear Rubber Manufacturing 
Company, when, in fact, it was said defendant corporation which 
was so known, and that said plaintiff has received a large amount 
of correspondence intended for said defendant corporations, and 
have received moneys and checks intended for said defendant cor- 
porations, and have received and opened letters intended for said 
defendant corporations, and have received orders intended for said 
defendant corporations, and, as these defendants are informed and 
believe, have filled the same and have generally derived large profits, 
and have very largely interfered with the business of and damaged 
the said defendant corporations, under constant protest. 

And these defendants further show that the plaintiff, in pursuing 
the intention to interfere with the trade and business of said defend- 
ant corporations, the said plaintiff has largely adopted the following 

device. Said defendant, The Goodyear India Rubber Giove 
56 Manufacturing Company, has bad for upwards of five years 
past a large and prominent place of business on Broadway, 
corner of Broome street, in the city of New York, and at said place 
of business have used as the most prominent sign upon the Broad- 


MANUF’G CO. ET AL. VS. THE GOODYEAR RUBBER CO. 29 


way front of said building the words “ Goodyear’s India Rubber 
Glove Manufacturing Company ” and the name “Goodyear’s Rubber 
Manufacturing Company.” 

That, owing to the confusion of names introduced by the plain- 
tiffs, said defendant corporation became known distinetly as the 
“Goodyear Company ” or “ Goodyear Rubber Manufacturing Com- 
pany or “ Goodyear Rubber Company of broadway, corner of 
Broome street,” and all orders and mail matter addressed to any 
rubber company at the corner of Broome street and Broadway has 
by the post-office authorities been sent to these defendants by and 
with the acquiescence and under arrangement with the plaintiff. 

‘And these defendants further show that on or about the first day 
of January, 1882, said defendant corporation was against its wish 
prevented from renewing the lease of its said premises on the corner 
of Broome street and Broadway, and said premises were rented, 
notwithstanding its request to the contrary, to other parties, and said 
defendant corporation was compelled to move its place of business 
from the corner of Broome street and Broadway to Nos. 503 and 505 
Broadway. 

That. as these defendants are informed and believe, said defend- 
ant corporation was compelled to change its location of business 
by and at the instance of the plaintiff, and thereupon the plaintiff, 
with the intention of further interfering with the business of said 
defendant corporation and appropriating to itself the said defend- 
ant’s trade and business, moved its place of business from the loca- 
tion for many years previously occupied by it at No. 341 Broadway 

to a location on the corner of Broome street and Broadway, 
o7 diagonally opposite to the position formerly occupied by said 

defendant corporation, and have placed on the front of its 
building a large and conspicuous sign in the words and figures fol- 
lowing, to wit: “Goodyear Rubber Company, Broadway, corner of 
Broome street,” thereby intending to represent to the public, to the 
damage of-said defendant corporation, that it, said plaintiff, was said 
defendant corporation, and transacted the business known to the 
public as the business of said defendant corporation, and plaintiff 
has thereby derived unlawful profits and has further injured and 
diverted the trade and business of these defendent corporations 

And these defendants further show that the plaintiff, for the pur- 
poses aforesaid, has also untruthfully represented to the trade that 
its factories were and are at Naugatuck, Connecticut, that being the 
well-known location of the factories of said defendant corporations, 
and that in many other ways and manners the said plaintiff has 
endeavored to appropriate and has appropriated the good will and 
business aforesaid of said defendant corporations, to their great and 
irreparable damage; all of which acts heretofore stated and re- 
ferred to have been and are contrary to equity and good conscience. 

And these defendants further show that prior to the alleged adop- 
tion by the plaintiff of the name of “ Goodyear Rubber Company ” 
other dealers in rubber goods in the city of New York had adopted 
and used in tie trade titles closely resembling the alleged name of 
the plaintiff as designating their several business, to wit, one A. 5. 
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Gatchell, of the city of New York, had so adopted and used the 
name of “Goodyear Rubber Emporium,” and one D. Hodgman, 
of said city, had so adopted and used the name of the “ Goodyear 
Rubber Works,” aud other parties had so adopted and used similar 
names, and defendants allege that,in view of such prior adoption 
and use, the plaintiff has no right or title to the relief prayed for in 
the complaint. 

58 Wherefore these defendants pray— 

I. That the bill of complaint of the plaintiff as against 
these defendants may be dismissed with costs. 


II. That these defendants may have such other and further relief 


as may be meet. 
GOODYEAR’S INDIA RUBBER GLOVE 
WEG CO. 
J. D. VERMEULE, Vice-Pres. 
GOODYEAR’S RUBBER MEG CO. 
J. D. VERMEULE, Vice-Pres. 


Ciry AND County or NEw YorK, | 
Southern District of New York, — | 


. SS - 


J. D. Vermeule, being duly sworn, says that he is vice-president 
of both of the corporations.defendants herein; that he has read the 
foregoing answer, and that the same is true of his own knowledge, 
except as to the matters therein stated to be alleged on information 
and belief, and as to those matters he believes it to be true, and that 
the reason this verification is not made by said defendants is that said 
defendants are corporations, and that his knowledge is derived from 
the books and accounts and transactions of said defendants and from 
his position as vice-president of said corporations. 


Sworn to and subscribed before me this 16th day of October, 1882. 
[L. 8. ] JOSEPH H. MARVIN, 
Notary Public, Kings Co. 
Cert. filed in N. Y. Co. 


(Endorsed:) U.S. cireuit court, southern district of New York. 
Goodyear Rubber Company vs. Goodyear’s India Rubber Glove 
Manufacturing Company, Goodyear’s Rubber M’f’t’g Co., et al. An- 
swer of defendant copartners. Betts, Atterbury & Betts, solicitors for 
defendant-. U.S. circuit court. Filed Oct. 16th, 1882. Joseph M. 
Deuel, clerk. 
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59 Circuit Court of the United States, Southern District of New 
York. In Equity. 


GoopYEAR RuBBeER CoMPANY 
against 
GOooDYEAR’s INDIA RuBBER GLovE MANUFACTURING CoMPpANy, Goop- 
YEAR'S RuBBER MANUFACTURING Company, et al. 


The separate answer of George M. Allerton, one of the defendants 
herein, to the bill of complaint of The Goodyear Rubber Com- 
‘pany, complainant. 


This defendant, now and at all times hereafter, saving and reserv- 
ing unto himself all benefit and advantage of exception which can 
or may be had or taken to the many errors, uncertainties, and other 
Imperfections in the said complainant’s said bill of complaint con- 
tained, for answer thereto, or unto so much and such parts thereof 
as this defendant is advised is or are material or necessary for him 
to make answer unto, this defendant, for answering, says that— 

This defendant denies each and every allegation of the bill of com- 
plaint not herein and hereby specifically admitted, and denies that 
he is individually responsible for any of the matters or things alleged 
or complained of in the bill of complaint, and alleges that he is only 
one of many of the directors or trustees or managers of the defend- 
ant corporation hereinafter referred to, and has no power by or of 
himself to direct or control the action thereof, and has not in fact 
done so. 

Tnis defendant alleges that the plaintiff has no title as against 

this defencant to the name claimed by it in the complaint, 
60 ‘and has no standing in this court of equity, for the reason 

that it has not done equity and does not come into this court 
with clean hands by reason of the following facts and cireum- 
stances: 

1. The defendant, The Goodyear India Rubber Glove Manufactur- 
ing Company, is a corporation organized under the laws of the 
State of Connecticut and doing business in said State of Connecti- 
eut and in the city of New York and in most of the States and 
Territories of the United States; that said corporation was duly 
created and organized under the laws of the State of Connecticut in 
the vear 1847, and has ever since that date continued to be and has 
been a body corporate under the laws of said State. 

2. This defendant is informed that there is an association or pre- 
tended association or company known by the name of Goodyear 
Rubber Company and claiming to be the plaintiff in this action, 
but whether said company has been duly organized as a corporation 
this defendant has no knowledge or information sufficient to form 
il belief. 

3. This defendant alleges that said defendant, Goodyear’s India 
Rubber Glove Manufacturing Company, being a corporation organ- 
ized under the laws of the State of Connecticut, became sucl for 
the purpose of manufacturing India-rubber goods under the patents 
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of Charles Goodyear, the original inventor of vulcanized India rub- 
ber, and obtained license for the manufacture of such goods in the 
year 1849, and during the existence of said Goodyear’s patents 
manufactured under said patents the kinds and classes of goods 
which it was licensed to make, and after the expiration of said 
patents and ever since the year 1865 said defendant corporation has 
manufactured and sold very largely all kinds and classes of India- 
rubber goods made from India rubber treated according to the 
patents of said Charles Goodyear, and has become widely known 
throughout the United States and throughout the ‘world as 
61 a manufacturer of Goodyear’s rubber eoods, and that said de- 
fendant corporation has been for upwWs ards of twenty years 
the most prominent corporation or association in the city of New 
York engaged in the manufacture and sale of Goodyear rubber 
goods bearing the name of Goodyear as a part of its corporate title 
or name used in trade, and for upwards of twenty years, from its 
wide notoriety as the principal corporation engaged in the sale of 
rubber goods in the city of New York, having the name of Good- 
year as a part of its name, has become and been known to the trade 
genet rally by abbreviated, popular, and generally- used titles of 
“ Goodye ar’s Rubber Manufacturing Company” or “Goodyear’s 
Rubber Company” or “The Goodyear Company,’ and by other 
similar titles abbreviated from the full corporate name aforesaid, in 
which abbreviated titles the name of “Goodyear” in connection 
with the word “Company” or “Co.,” or in connection with some 
similar brief letters or words indicating a company engaged in rub- 
ber manufacturing, has been the distinguishing characteristic; and 
though certain dealers (generally small dealers) have occasionally 
used the name of Goodyear in connection with their business in 
dealing in India-rubber goods, yet said defendant corporation has, 
by adoption of said name and acquiescence of the publie therein 
and by general usage, has acquired a valuable right and interest in 
suid name as good will of its business and as a trade name, and has 
enjoyed and exercised the same for upwards of twenty vears, and 
the use of such trade name has been recognized by the plaintiff and 
its predecessors in repeated business transactions. 

And this defendant further shows that a large part of the corre- 
spondence addressed to said defendant corporation for upwards of 
twenty years, and purchases from, orders to, and business transac- 
tions with said defendant corporation for the same length of time 
has been with it by and in the name of the Goodyear’s Rubber 

Company or Goodyear’s Rubber Manufacturing gee a 
62 or Guodyear’s Company, or other similar abbreviated title 

aforesaid, and the defendant has become known generally “ 
the trade by said name and has and claims a trade mark in and to 
said names and has and claims the good will attaching to said 
names, and especially in and to the most generally -used name of 
“Goodyear’s Rubber Manufacturing Company, ” which last name 
said defendant has duly caused to be registered as a trade mark. 

And this defendant further shows that, with the view of protecting 
said name or names, several of the stockholders and managers of the 
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said defendant, The Goodyear India Rubber Glove Manufacturing 
Company, on or about the 23d day of March, 1873, filed a certificate 
of incorporation under and pursuant to the laws of the State of New 
York, In proper offices in said State, and thereby organized a cor- 
poration by and under the name of the “Goodyear’s Rubber Manu- 
facturing Company.” 

And this defendant further shows that said company was organ- 
ized for the purpose of claiming said name on behalf of said first- 
named defendant corporation, and said name was thereafter used by 
said corporation as a corporate name in connection with the business 
of said first-named defendant, The Goodyear India Rubber Glove 
Manufacturing Company, as it had been theretofore used by said 
last-mentioned defendant corporation, The Goodyear India Rubber 
Glove Manufacturing Company, as a trade mark in connection with 
iis own name In trade and business. | 

And this defendant further shows that subsequently certain of the 
organizers of said New York corporation having retired from the 
business, and for the purpose of continuing the use of said name 
and further protecting and claiming said name and title by and on 
behalf of the business carried on and transacted by said defendant 
corporation, the trustees and managers of said first-named defendant 

corporation proceeded to and did duly organize the defendant 
63 corporation, Goodyear’s Rubber Manufacturing Company, 

under the laws of the State of Connecticut, and said last- 
named defendant, said Connecticut Company, is now in active busi- 
ness in connection with said first-named defendant corporation, and 
has a factory located in the city of New York, and transacts that 
portion of the business of said first-named defendant corporation 
which consists in assembling and putting together parts of goods 
manufactured by said first-named defendant corporation at its facto- 
ries at Naugatuck, Connecticut. 

4. And this defendant further shows that the complainant herein 
has no just or equitable title to use the name claimed in the bill of 
complaint as against this or any of the defendants, but the facts in 
relation to said matters are as follows, viz: Prior to the year 1875 
the persons composing the corporation or association plaintiff, how 
calling itself the Goodyear Rubber Company,did business only ugder 
the name of the Rubber Clothing Company or as F. M. & W. A. 
Sheppard or as Sheppard & Dudley, and as such were well known 
to the trade as a different corporation or association or firm from 
said defendant corporation. 

5. And this defendant further shows that,on or about the first 
day of January, 1873, the parties now composing the corporation or 
association calling themselves by the name of plaintiff, but then 
composing the corporation or association called the Rubber Clothing 
Company, for the purpose of injuring said defendant corporations 
and appropriating its well-known trade name and good will of its 
business and securing to themselves illegitimately the business ad- 
vantages which had grown up and_ arisen to said first-named defend- 
ant corporation by the use of the abbreviated and popular baine or 
names by which it was known as aforesaid, commenced to eali them- 
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selves a corporation under the name of Goodyear Rubber Company, 
and, as this defendant has been informed and believes, filed articles 
of association or incorporation. 
64 And this defendant further shows that the defendant, Good- 
vear’s India Rubber Glove Manufacturing Company, as soon 
as informed thereof, protested against said action on behalf of said 
plaintiff and its projectors, and warned them of its exclusive con- 
trol and property in the trade name aforesaid, and that the name of 
the plaintiff was an infringement upon the good will and trade 
name of said defendant corporation. 

And this defendant further shows that notwithstanding the facts 
aforesaid the plaintiff and its organizers have persisted in calling 
themselves by and doing business under the name aforesaid, which 
closely resembles the name of said defendant corporation, as the 
same has been recognized by the public, and have endeavored to 
draw away the business of said defendant corporation to itself by 
representing itself to be the company known by the’ name of the 
Goodyear Rubber Company or the Goodyear Rubber Manufactur- 
ing Company, when, in fact, it was said defendant corporation which 
was so known, and that said plaintiff has received a large amount 
of correspondence intended tor said defendant corporations, and 
have received money and checks intended for said defendant cor- 
porations, and have received and opened letters intended for said 
defendant corporations, and have received orders intended for said 
defendant corporations, and, as this defendant is informed and _ be- 
lieves, have filled the same, and have generally derived large profits, 
and have very largely interfered with the business of and damaged 
the said defendant corporations, under constant protest 

And this defendant further shows that the plaintiff,in pursuing 
the intention to interfere with the trade and business of said defend- 
ant corporations, the said plaintiff has largely adopted the following 
device: Said defendant, The Goodyear India Rubber Glove Manu- 
facturing Company, has had for upwards of five years past a large 

and prominent place of business on Broadway, corner of 
65 Broome street, in the city of New York, and at said place of 

business have used as the most prominent sign upon the 
Broadway front of said building the words “ Goodyear’s L. Rubber 
G. Manufucturing Company,” and the name “ Goodyear’s Rubber 
Manufacturing Company.” 

That owing to the confusion of names introduced by the plaintiff 
said defendant corporation became known distinctively as the 
“ Goodyear Company ” or “Goodyear Rubber Manufacturing Com- 
pany or Goodyear Rubber Company of Broadway, corner of Broome 
street,” and all orders and mail matter addressed to any rubber 
company at the corner of Broome street and Broadway has by the 
post-office authorities. been sent to said defendant by and with the 
acquiescence and under arrangement with the plaintiff. 

And this defendant further shows that on or about the first day 
of January, 1882, said defendant corporation was, against its wishes, 
prevented from renewing the lease of its said premises on the corner 
of 5roome street and Broadway, and said premises were rented, not- 
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withstanding its request to the contrary, to other parties, and said 
defendant corporation was compelled to move its place of business 
from the corner of Broome street and Broadway to Nos. 503 and 505 
Broadway. 

That, as this defendant are informed and believes, said defendant 
corporation was compelled to change its location of business by and 
at the instance of the plaintiff, and thereupon the plaintiff, with the 
intention of further interfering with the business of the defendant 
corporation and appropriating to itself the said defendant’s trade 
and business, moved its place of business from the location for many 
years previously occupied by it at No. 541 Broadway to a location 
on the corner of Broome street and Broadway, diagonally opposite 
to the position formerly occupied by said defendant corporation, and 
have placed on the front of its building a large and conspicuous 

sign in the words and figures following, to wit: “ Goodyear 
66 Company, broadway, corner of Broome street,” thereby in- 

tending to represent to the public, to the damage of said de- 
fendant corporation, that it, said plaintiff, was said defendant cor- 
poration, and it transacted the business known to the publie as busi- 
ness of said defendant corporation, and plaintiff has thereby derived 
unlawful profits and has further injured and diverted the trade and 
business of the defendant corporations. 

And this defendant further shows that the plaintiff, for the pur- 
poses aforesaid, has also untruthfully represented to the trade that 
its factories were and are at Naugatuck, Connecticut, that being the 
well-known location of the factories of said defendant corporation ; 
and that in many other ways and manner the said plaintiff has en- 
deavored to appropriate and has appropriated the good will and 
business of said defendant corporation to their great and irreparable 
damage; all of which acts heretofore stated and referred to have been 
and are contrary to equity and good conscience. 

And this defendant further shows that prior to the alleged adop- 
tion by the plaintiff of the name“ Goodyear Rubber Company ” 
other dealers in rubber goods in the city of New York had adopted 
and used in the trade titles closely resembling the alleged name of 
the plaintiff as designating their several businesses, to wit, one A. 5. 
Gatchell, of the city of New Yerk, had so adopted and _ used the 
name of “Goodyear Rubber Emporium,” and one D. Hodgman, of 
said city, had so adopted and used the name of the “ roodyear Rub- 
ber Works,” and other parties had so adopted and used similar 
names, and defendant alleges that, in view of such prior adoption 
and use, the plaintiff has no right or title to the relief prayed for in 
the complaint. 

Wherefore this defendant prays— 

|. That the bill of complaint of the plaintiff as against this de- 
fendant may be dismissed with costs. 

Il. That this defendant may have such other and further relief 
as may be meet. 

GEORGE M. ALLERTON, 
By BETTS, ATTERBURY & BETTS, Sol’rs. 
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67 Ciry AND County oF New York, | 
Southern District of New York, | 

Frederic H. Betts, being duly sworn, says that he is one of the 
attorneys for the defendant, George M. Allerton, herein; that he 
has read the foregoing answer, and that the same is true of his own 
knowledge, except as to the matters therein stated to be alleged on 
information and belief, and as to those matters he believes it to be 
true; and deponent further says that the reason that this verifics- 
tion is not made by said defendant Allerton is that he is a non-resi- 
dent, and that deponent’s knowledge as to the facts hereinbefore set 
forth is derived from statements made to deponent by said George 


M. Allerton. 
FREDERIC H. BETTS. 
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Sworn to and subscribed before me this 16th day of October, 1882. 
ik. &] JOSEPH H. MARV IN, 


7 Notary Public, Kings Co. 
Certificate filed in N. Y. Co. 


Endorsed: U. S. circuit court, southern district of New York. 
Goodyear Rubber Company vs. Goodyear India Rubber Glove M’f’t’g 
Co. et al. Answer of George M. Allerton. Betts, Atterbury & Betts, 
solicitors for defendant, 120 Broadway, New York. U.S. cireuit 
court. Filed Oct. 16,1882. Joseph M. Deuel, clerk. 


68 United States Circuit Court, Southern District of New York. 
In Equity. 


GooDYEAR Rupper Company, Complainant, 
against 
GOODYEAR’sS INDIA RUBBER GLOVE MANUFACTURING COMPANY, GOob- 
" yEAR RvuBBER MANUFACTURING CoMPANY, and GrorGEe M. ALLER- 
ToN, Defendants. 


The replication of Goodyear Rubber nears swags complainant, to the. 
joint answer of Goodyear’s India Rul ber Glove Manufacturing 
Company and Goodyear Rubber Manufacturing Company, two of 
the defendants, to the bill of complaint of the above-named com- 


plainant. 


‘This repliant, now and at all times hereafter, saving and reserving 
to itself all and all manner of advantage of exce tion to the mani- 
fold error- and insufficiencies in the said answer contained, 

69 for replication thereunto says—. 

That it will aver and prove its said bill to be true, certain, 
and sufficient in the law to be answered unto, and that the said an- 
swer of the said defendants is uncertain, untrue, and insufficient to 
be replied unto by this repliant, without this, that any other matter 
or thing whatsoever in the said answer contained material or effect- 
ual in the law to be replied unto, confessed and avoided, traversed 
or denied, is true; all which matters and things this repliant is 
and will be ready to aver and prove as this honorable court shall 
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direct, and humbly prays as in and by its said bill, being its com- 
plaint in this action as originally instituted, it has alres idyv prayed. 
MacFARL.: AND, "REYNOLDS & LOWRE : # 


Complainant’s Solicitor 8. 


70 W. W. MacFARLAND, Of Counsel. 


(Endorsed :) U.S. cireuit court, so. dist. of New York. Goodyear 
Rubber Company, complainant, against Goodyear India Rubber 
Glove Manufacturing Company et al., defendants. In equity. 
Replication to joint answer of defendant copartners. MacFarland, 
Reynolds & Lowrey, compl’t’s sol’rs, 59 & 61 Wall St., N. Y. U.S. 
circuit court. Filed Nov. 6th, 1882. Joseph M. Deuel, clerk. 


7] United States Cireuit Court, Southern District of New York. 
In Equity. 


GooDYEAR RuspBper Company, Complainant, 
against 


GoovyYEAR'’s INDIA RupBeR GLOVE MANUFACTURING COMPANY, 
or Goodyear’s Rubber Manufacturing Cempany, George M. Aller- 
ton, & John D. Vermeule, Defendants. 


The replication of Goodyear Rubber Company, complainant, to the 
several answer of John D. Vermeule, one of the defendants, to 
the bill of complaint of the above-named complainant. 


This repliant, now and at all times hereafter, saving and reservy- 
ing to itself all and all manner of advantage of exception to the 
manifold errors and insufficiencies in the said answer con- 
P- tained, for replication thereunto says that it will aver and 
prove its said bill to be true, certain, and sufficient in the 
law to be answered unto, and that the said answer of the said de- 
fendant is uncertain, untrue, and insufficient to be replied unto by 
this repliant, without this, that any other matter or thing whatso- 
ever in the said answer contained material or effectu: ya in the —° 
to be replied unto, confessed and avoided, traversed or denied, 
true; all which matters and things this replant is and will be ead 
to aver and prove as this honorable court shall direct, and huifibly 
prays as in and by its bill (being its complaint in this action as 
originally instituted) it has already prayed. 
MacFARLAND, REYNOLDS & LOWREY, 


Complainant's Solicitors. 
3 W. W. MacFARLAND, Of Counsel. 


(Endorsed :) U.S. cireuit court, so. dist. of New York. Goodyear 
Rubber Co. yee t, against Goodyear India Rubber Glove Manu- 
facturing Co. et al., def’ts. Replication. to answer of John D. Ver- 
meule, def’t. MacFarland, Reynolds & Lowry, compl’t’s sol’s, 50 & 
61 Wall St. N.Y. U.S. cireuit court. Filed Nov. 6,1882. Joseph 
M. Deuel, clerk. | 
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74 United States Circuit Court, Southern District of New York. 


In Equity. 
GOooDYEAR Rupper Company, Complainant, 
against 
GeODYEAR’s INDIA RUBBER GLOVE MANUFACTURING COMPANY, GOOD- 
year Rubber Manufacturing Company, & George M. Allerton, De- 
fendants. 


The replication of Goodyear Rubber Company, complainant, to the 
several answer of George M. Alierton, one of the defendants, to 
the bill of complaint of the above-named complainant. 

This repliant, now and at all times hereafter, saving and reserving 
to itself all and all manner of advantage of exception to the mani- 
fold errors and insufficiencies in the said answer contained, for repli- 
vation thereunto sye-— | 

That it will aver and prove its said bill to be true, certain, 
and sufficient in the law to be answered unto, and that the 
suid answer of the said defendant is uncertain, untrue, and insuffi- 
cient to be replied unto by this repliant, without this, that any other 
matter or thing whatsoever in the said auswer contained material 
or effectual in the law to be replied unto, confessed and avoided, 
traversed or denied, is true; all which matters and things this 
repliant is and will be ready to aver and prove as this honorable 
court shall direct, and humbly prays as in and by its bill (being its 
complaint in this action as originally instituted) it has already 
prayed. 
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& LOWREY, 


vnants Solicitors. 


MacFARLAND, REYNOLDS 
Compl 


W. W. MacFARLAND, Of Counsel. 


Endorsed: U.S. cireuit court, so. dist. of Nev 
Rubber Co., compl’t, ag’st Goodyear India Ru 
facturing Co. et al., def’ts. Replication to answer 
ton, def’t. Maclarland, Reynolds & Lowrey, co 
61 Wall St.. N. Y. U.S. cireuit court. File 
Joseph M. Deuel, clerk. 


-— > 


ib 
ry York. Goodyear 
yber Glove Manu- 
of George M. Aller- 
mpl't’s sol’rs, 50 & 
d Nov. 6th, 1882. 


Cireuit Court of the United States for the Southern District 
of New York. | 
GOODYEAR RUBBER COMPANY! 
against | 
GOODYEAR INpDIA RUBBER GLOVE 
Goodyear’s Rubber Manufacturing Company, ¢ 
and John D. Vermeule. 


id 


MANUFACTURING COMPANY, 
1. 
reorge M. Allerton, 


The answer of the above-named plaintiff, Th 
Company, to the cross-bill of the above-nar 
Goodyear’s India Rubber Glove Manufacturin; 
The plaintiff, now and at all times hereaft 

all and all manner of benefit and advantage 


ned defendant, The 


Goodyear Rubber 


y Company. 


pr, saving to itself 
of exception that 


MANUF’G CO. ET AL. VS. THE GOODYEAR RUBBER CO. 39 


78 can or may be taken to the many errors, uncertainties, and 
imperfections in the. said cross-bill contained, for answer 

thereto, or to so much thereof as the said plaintiff is advised it 1s 

material or necessary for it to make answer, answering, saith : 

The plaintiff admits that it is a corporation, as in the said _cross- 
bill is alleged, and avers that the allegations in its said bill of com- 
plaint in that behalf are true. 

The plaintiff has no knowledge and no information sufficient to 
form a belief as to whether or not the said defendant, The Goodyear 
India Rubber Glove Manufacturing Company, is a corporation, as 
in its said cross-bill is alleged, nor as to the said alleged license from 

the said Charles Goodyear to the said defendant or of the 

7 terms thereof, nor as to the particular goods manufactured 

and sold thereunder or otherwise from time to time by the 

said defendant, and the plaintiff therefore leaves the defendant to make 

such proof thereof and of the several matters aforesaid as it may be 
advised, 

The Pi aintiff has no knowledge and no information sufficient to 
form a belief touching the allegations of the said defendants in 
its said cross-bill as to the period of time during which the said de- 
fendant has been engaged in the manufacture of all kinds and classes 
of India-rubber goods made from India rubber treated according to 

the patents of the said Charles Goodyear, nor as to the extent’ 
80 of its business in the manufacture and sale of such goods, nor 

as to whether it has been widely known throughout the 
United States and the world as a manufacturer of such rubber goods, 
but the plaintiff denies that the said defendant has been for twenty 
years the most prominent corporation or association in .the city of 
New York engaged in the manufacture and sale of Goodyear’s rub- 
ber goods, 

The plaintiff also denies each and every of the allegations con- 
tained in the said cross-bill to the effect that the defendant for 
upwards of twenty years or for any other period of time, from its wide 
notoriety as the principal corporation engaged in the sale of rubber 

goods in New York and elsewhere having the name of Good- 
8] year as a part of its name, has become known to the trade gener- 

ally throughout the world by names abbreviated from its full 
corporate name, in which the name Goodyear in connection with the 
word company has always been uniformly used as designating the 
said defendant, particulariy the name of Goodyear’s Rubber Manu- 
facturing Company and such names as Goodyear’s Rubber Company 
or Goodyear’s Company or Goodyear’s India Rubber Glove Manu- 
facturing Company. 

And in this behalf the plaintiff avers that the defendant has 
cluimed and claims to be a foreign corporation as aforesaid by the 
name of the Goodyear’s India Rubber Glove Manufacturing Com- 
pany, deriving its corporate organization and name from the statute 

laws of the State of Connecticut. 
82 That as such foreign corporation and under that name the 
said defendant commenced and carried on and has continued 
to carry on its business in the city of New York; that the said de- 
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fendant never acquired any lawful right to any other name em- 
bracing the word Goodyear or otherwise, and no lawful right to 
employ or use for the purpose of carrying on its corporate business 
any other name or corporate designation; and the plaintiff is ad- 
vised that the use and employment by the defendant of the several 
other names and appellations to which collectively it pretends to a 
right and title in its said cross-bill was from the beginning and is 
contrary to law and public policy, deceitful and fraudulent. 

And the plaintiff denies that the saip defendant has any 
good will or any right, title, or interestjof any kind whatso- 
ever in the said several combinations and collections of 
names embracing the word Goodyear, as falpely pretended in the 
said cross-bill. 

In this behalf the plaintiff denies that the said defendant has or 
did at any time have, acquire, or possess any exclusive right to the 
use of the word or name Goodyear as a component part of a trade 
or corporate name for any purpose whatsoever. 

The plaintiff further avers, in this behalf, that its own corporate 
name of the Goodyear Rubber Company was acquired, and is now 
possessed and enjoyed, under and in pursuance of a lawful compli- 
ance with the statute laws of this State: that such name is 
entirely and manifestly distinct and |dissimilar from the 
name of the defendant as such foreign jcorporation as afore- 
said claiming to be organized under the laws of the State of Con- 
necticut, the said Goodyear India Rubber —— Manufacturing 
Company, and that so long as the said defendant continued lawfully 
to use and employ the said corporate name in |earrying on its said 
business, as it was its duty to do, the publi¢ was not in anywise 
misled or deceived in regard to the corporate name and business of 
the said plaintiff and the said defendant, respectively ; that after the 
incorporation of the plaintiff and after the plaintiff, in the empioy- 
ment of its own rightful corporate name, and none other, had 
established a large, prosperous, and lucrative business, the 
defendant company then and for the first time, as more fully 
and at large set forth in the plaintiff’s bill of complaint, be- 
gan the series of fraudulent devices and contrivances therein com- 
plained of for the purpose of confounding in |the public mind the 
plaintiff's identity with the identity of the sajd defendant, and to 
assume to itself the various false names and appellations set forth in 
the plaintiffs bill of compiaint and referred to jin the said cross-bill, 
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The plaintiff denies that persons constituting or composing the 
plaintiff company, the said Goodyear Rubber Company, did before 
the formation of the said plaintiff company, or at any other time, 

carry on business under the name of “ Rubber Clothing Com- 
87 pany,” F. M. & W. B. Shepard, or as “Shepard and Dudley,” 

as in the said cross-bill of the said defendant company is 
alleged, and the plaintiff also denies that it has ever at any time 
changed its name or carried on its said business under any other 
name or style whatsvever. 

The plaintiff admits that letters have from time to time been de- 
livered to the plaintiff which were intended for the said defendant, 
and that some of such letters enclosed checks; that such letters were 
opened by the plaintiff under the belief that, being addressed to the 
plaintiff in its own corporate name, they were intended for the 
plaintiff, but the plaintiff avers that such letters were immediately 

upon the discovery that they were intended for the defendant 
88 forwarded to the defendant. And the plaintiff avers that the 

receipt of such letters with their enclosures by the plaintiff 
and the receipt of letters and enclosures by the defendant intended 
for the plaintiff have been and are caused by the said defendant’s 
wrongful concealment of its own true corporate name and its fraud- 
ulent usurpation and employment of the plaintiff's corporate name, 
as more fully set forth and complained of in the plaintiff’s said bill 
of complaint. 

The plaintiff denies that it had any connection, directly or indi- 
rectly, with the removal of the said defendant’s place of business 

from the corner of Broadway and Broome street, in the city 
89 cf New York, and the plaintiff denies that it has or ever had 

any other object whatever in placing upon its sign its true 
name and true location than to correctly and truly inform the pub- 
lie in respect of both. 

The plaintiff denies that it ever at any time or in any manner or 
form represented to the public that it had its factories at Naugatuck, 
in the State of Connecticut, as alleged by the defendant in its said 
cross-bill. 

And this plaintiff denies all and.all manner of unlawful combina- 
tion and confederacy wherewith it is by the said cross-bill charged, 
without this, that there is any other matter, cause, or thing in*the 
said cross-bill contained material or necessary for the plaintiff to 

make answer unto, and not herein and hereby well and sufh- 
90 ciently answered, confessed, traversed, and avoided or denied, 
is true to the knowledge or belief of this plaintiff; all which 
matters and things this plaintiff is ready and willing to aver, main- 
tain,and prove as this honorable court shall direct, and humbly 
prays to be hence dismissed with its reasonable costs and charges in 
this behalf most wrongfully sustained. 
GOODYEAR RUBBER CO., 
By F. M. SHEPARD, President. 
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Unrirep STATES OF AMERICA. 


City AND County oF New York, | 
Southern Districtof New York, — § 
Frederick M. Shepard, being duly sworn, says that he is the pres- 

ident of the above-named plaintiff, Goodyear Rubber Com- 

v] pany; that he has read the foregoing answer to the cross-bill 

of the defendant, Goodyear India Rubber Glove Manufactur- 
ing Company, and knows the contents thereof, and that the same is 
true to the knowledge of the deponent, except as to the matters 
therein alleged to be stated upon information and belief, and that 
as to those matters he believes it to be true. 


FREDERICK M. SHEPARD. 


as : 


Sworn to before me this 9th day of December, 1882. 
[L. 8.] R. L. HARRISON, 
Notary Public, N. Y. Co. 


(Endorsed -) Cireuit court of the United States, so. district of New 
York. Goodyear Rubber ¢ 0. 18. { rood vear’s [iacdia Rubber ¢ rlove M'f't'g 
Co. e al. Answer to cross-bill. Mackarland, Reynolds & Lowrey, 

pl’ff’s sols.,59 & 61 Wall St. N.Y. OU S.cireuit court. Filed 
92 Dec. 12th, 1882. Joseph M. Deuel, clerk. 
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93 Replication to Answer of Compl't to Cross-Bill of Def't. 
Circuit Court of the United States for the Southern District of New 
York. 
(FVOODYEAR RuBBER COMPANY 
v8. 


GooDYEAR INDIA RUBBER GLOVE MANUFACTURING COMPANY, Goop- 
year’s Rubber Manufacturing Company, George M. Allerton, and 
John D. Vermeule. 


The replication of Goodyear India Rubber Glove M’f’g Co., defend- 
ant, to the answer of Goodyear Rubber C ompany, respondent to 
the cross-bill of said defendant. 

The repliant, saving and reserving unto itself, now and at all 
times hereafter, all and all manner of advantage of exception to the 
manifold insufficiencies of the said answer, for replication thereunto, 
says that it will aver and prove its said cross-bill to be true, certain, 
and sufficient in the law to be answered unto, and that the said an- 
swer of the defendant is uncertain, untrue, and insufficient to be 
replied unto by the repliant, without this, that any other matter or 
thing whatsoever in the said answer — eo material or effectual 
in the law to be replied unto, confessed and avoided, traversed or 
denied, is true; all which matters and things the repliant is and will 
be ready to aver and prove as this honor: ble court shall direct, and 
humbly prays as in and by its said cross-bill it has already prayed. 

Dated New York city, January 24, 1883. 

BETTS, ATTERBURY & BETTS, 
120 Broadway, N. Y. City, Solicitors for Defendant. 
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| Endorsed:] U.S. cireuit court, southern district of New York. 
Goodyear Rubber Co. vs. Goodyear India Rubber Co. & o’rs. Repli- 
cation of deft, Geodvear India Rubber Glove M’f’g Co., to answer of 
compl't to said def’t’s ecross-bill. Betts, Atterbury & Betts, 120 
Broadway, N. Y. city, solicitors for defendant. U.S. circuit court. 
Filed Jan’y 24, 1883, Joseph M. Deuel, clerk. 


4 United States Cireuit Court, Southern District of New York. 


GooDYEAR RUBBER COMPANY 
against 
GoopYEAR’s InNpIA Ruspper Grove MANUFACTURING COMPANY, 
(yoodyear’s Rubber Manufacturing Company, George M. Allerton, 
and John D. Vermeule. 


Testimony taken before trial on behalf of the defendants, before H. 
S. Hoyt, Jr., a special examiner to take testimony for the defend- 
{uni ts, appointed by an order of this court. 


New York, June 7, 1883—11 o’clock a. m. 
Adjourned to June 12th, 1883, at 2 o’clock p. m, 


New York, June 12th, 1885—2 o'clock p. m. 
Adjourned to June 14th, 1885—11 a. m. 


New York,-June 14, 1888—11 a. m. 
Adjourned to June 15th, 1883, at 11 a. m. 


95 New York, June loth, 1883—11 a. mn. 
Adjourned until 2 o’cloek p. m. 
2 O'CLOCK P. M. 
Met pursuant to adjournment. 
Present: Frederic H. Betts, Esq., counsel for defendants; Wm. W. 
MacFarland, Esq., counsel for complainant. 


Joun D. Vermeer, one of the defendants, a witness produced on 
behalf of the defendants, being first duly sworn to testify the truth, 
the whole truth, and nothing but the truth, deposes and says: 


[t is avreed that the questions to and answers of the witness be 
taken subject to any objection, &c., to be made by Mr. MacFarland. 


1 Q. What is your name, age, residence, and occupation. 

A. John D. Vermeule; i am fifty-five years old and reside in 
New York city; | am a manufacturer and merchant. 

2. Are you connected with the defendant, The Goodyear’s India 
Rubber Glove Manufacturing Company ” 

A. Yes, sir; I am the president and treasurer of the company. 

3 Q. How long have you been president and how long treasurer 
of said company ? 

A. I have been president since last December, and treasurer, I 
think, about four years. 
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4Q. In what year did you first become connected with the Good- 
year’s India Rubber Glove Manufacturing Company ? 
A. Ip 1870. 
96 5 Q. Under the laws of what State is said corporation or- 
ganized ? 

A. Connecticut. 

6 Q. When you became first connected with said corporation in 
the year 1870 what kind of business was it doing ? 

A. They were manufacturing and selling a general variety of 
India-rubber goods. 

7 Q. Was their manufacture confined to any particular class or 
classes of rubber goods. | 

A. It was not confined to any particular class or classes; there 
were India-rubber goods which they did not make. 

8 Q. Please mention some of the more prominent kinds of rubber 
goods made by the company in 1870. 

A. They were making all kinds of clothing for men and horses 
both, and making hospital sheeting largely; rubber bands and 
rings, dress shields, gloves, mittens, tubings; I think they were the 
most prominent kind of goods. 

9 Q. Did they deal in other kinds of rubber goods which they 
did not themselves manufacture; and, if so, in what variety ? 

A. In all kinds of hard rubber goods in all varieties—made of 
hard rubber; belting, packing, and hose, boots and shoes, India- 
rubber toys and balls; I may say a general variety of rubber goods 
they sold. 

10 Q. In what parts of the United States did your said company 
carry on its business, both in manufacturing and dealing ? 

A. The manufacturing was carried on at Naugatuck, Connecti- 
cut; the direct selling was in New York city. 

11 Q. Did the company have any branch stores or agencies; and, 
if so, where? 

A. They had, I think, agencies at Chicago, Cincinnati, and Phil- 

adelphia ; there may have been others. 
97 12 Q. How widely were the customers of said company 
scattered throughout the United States ? 

A. My impression is that they were selling in every State in the 
Union. 

_ 13 Q. How did the business of said company compare with that 
of other concerns in the rubber trade in regard to extent, variety, 
and notoriety with the public? 

A: Well, I should think, favorably. 

14 Q. Will you be a little more explicit ? 

A. I think, as to variety, they dealt the largest in the country, 
and to the amount of their sales it is very difficult to make a com- 
parison. I have no means of knowing what others were doing. 
They were certainly well known. : 

15 Q. At that time was there any other company which was doing 
a general rubber business which had the name of “Goodvear” as a 
part of its name or title ? 
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A. There were people doing business here, but whether it was a 
general rubber business I am inclined to think it was not. 

16 Q. Was there any other company that used the name of “Good- 
year” as part of its title; and, if so, what was it? 

A. I don’t know of a single organized company. ‘There was the 
Goodyear Metallic Rubber Shoe Company. 

17 Q. State the nature of the business of the last-named com- 
pany. 

A. The manufacture of boots and shoes exclusively. 

18 Q. Do I understand you to say that at the time you became 
connected with the defendant corporation there was uo other organ- 
ized company which was doing a general rubber business and 
which had the name of “Goodyear” as a part of its name or 
title ? 

A. Yes, sir. 

19 Q. As the result of the facts which you have stated, say 
- 98 whether in dealing with your company your company was 

addressed and spoken of by any other name than its full 
corporate name or names; and, if so, by what name or names’? 


Objected to on the ground that the fact that the defendant com- 
pany was known by another name or names can give it no right of 
title to any names but its own true name. 


A Yes; “The Goodyear’s Rubber Company,” “India Rubber 
Manufacturing Company,” “The Goodyear’s,” and “Goodyear’s 
Manufacturing Company.” 

20 Q. During the years 1871 and 1872, being the first two years 
after your becoming connected with your company, how generally 
was your company addressed by abbreviated titles, such as those 
mentioned in your last answer ? 

Objected on the ground that the question is irrelevant to the 
issues. 


A. I should think, ia a majority of instances of the whole, where 
we had no control, how they should address us. 

21 Q. Can you produce letters addressed to the company during 
the years 1871 and 1872 showing the abbreviated forms above. re- 
ferred to? If so, please produce them, and state how many lefters 
in each form of title you have discovered in the correspondence of 
those years. 


Same objection. 


A. In the first package 107 letters addressed “Goodyear Rubber 
Company,” six “Goodyear R. Company,” one “Goodyear Rubber 
Works,” one “Goodyear’s R. Company,” and the others “The Pro- 
prietors of the Goodyear’s Patent Rubber Company.” ‘These are all 
dated in the year 1871. 

In the second package forty-one letters addressed “The 

99 Goodyear Manufacturing Company,” seventeen addressed 
“Goodyear’s Rubber Manufacturing Company,” eleven ad- 
dressed “ Goodyear’s I. R. Manufacturing Company,” nineteen ad- 
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dressed “Goodyear’s India Rubber Manufacturing Company.” These 
are all dated in the year 1871. 

In the third package twenty-three letters addressed “ Goodyear 
and Company,” sixteen addressed “Goodyear Company,” two ad- 
dressed “ Messrs. Goodyears,” and one “Goodyear’s Rubber Corm- 
pany” and one “ Mr. Goodyear’s Company.” These are also all 
dated in the year 1871. 

In the fourth package twenty-two letters addressed “ Goodyear,” 
either “ Mr. Goodyear” or “ Messrs. Goodyear” or “ Goodyears.” 
These are also dated in the year 1871. 

In the fifth package twenty-one letters addressed “ Goodyear’s [. 
R. Company,” three “ Goodyear’s India Rubber Company.” These 
are also all dated in the year 1871. 

In the sixth package sixty-two letters addressed “ Goodyear’s Rub- 
ber Company.” ‘These are also all dated in the year 1871. 

In the seventh package, all of which relates to the year 1872, 501 
letters addressed “Goodyear Rubber Company” or “ Goodyear’s 
Rubber Company ” and one addressed “ Goodyear Rubber Works.” 

In the eighth package 125 letters addressed “ Goodyear’s Com- 
pany ” and “ Goodyears and Company.” ‘These also related to the 
year 1872. 

In the ninth package forty-seven letters addressed “ Goodyear,” 
“ Mr. Goodyear,” and “ Messrs. Goodyear.” These also relate to the 
year 1872. 

In the tenth package 217 letters addressed “Goodyear Ind. R. 
Co.,” “Goodyear India Rub. Co.,” and “ Goodyear’s India Rubber 
Co.” These also relate to the year 1872. 

In the eleventh package 74 letters addressed “ Goodyear I. R. Com- 
pany.” These also relate to — year 1872. 

In the twelfth package 117 letters addressed “ Goodyear 

100 Manufacturing Company,’ 45 addressed ‘ Goodyear Rubber 

Manufacturing Company,” 46 addressed “ Goodyear’s I. R. 

M’f'g Company,” and 73 addressed “ Goodyear’s India Rubber Mfg 

Co,” and various contractions of those words. ‘These also all relate 
to the year 1872. 

These letters have been received from all parts of the United 
States and from many hundreds of correspondents, and are all writ- 
ten in the years 1871 and 1872. 

The packages of letters produced by the witness are offered in evi- 
dence by the defendants’ counsel and are marked “ Defendants’ Ex- 
hibit or Letters of 1871, Packages 1 to 6,” respectively, and “ De- 
fendants’ Exhibit Letters of 1872, Packages 7 to 12,” respectively. 


22 Q. Have you caused a search to be made among the files of 


letters addressed to your company in order to discover under what 
titles it was commonly addressed during the years preceding your 
connection with it ? 

A. Yes. 

23 Q. Will you please produce the letters referred to in your last 
answer showing the modifications of the title of the corporate name 
commonly used in addressing it during those years ? 


“se 
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A. I here produce them and they are as follows : | 

[n the thirteenth package one letter addressed “ Goodyears;” one 
letter addressed “ Goodyear’s I. R. Company:” one letter addressed 
“Goodyear & Co.;” one letter addressed “Goodvear I. R. Manu- 
facturing Co.;” two letters addressed “ Goodyear Rubber Co. ;” one 
letter addressed “Goodyear Rubber Store;” one letter addressed 
“Goodyear Rubber, &c.;” five letters addressed “ Goodyear’s India 
Rubber Co.;” four letters addressed “ Goodyear’s M’f’g Co.,” and 
three letters addressed “ Goodyear’s India R. Co.” These letters all 

relate to the year 1562. 
10] In the fourteenth package one letter addressed “ Good- 

vear's M. R. Company ;” one letter addressed “ Goodyear’s 
1. R. M’f’g Co.;” one letter addressed “ Goodyear’s Co.;” one letter 
addressed “ Mess. Goodyear ;” two letters addressed “ Goodyear’s 
India Rubber M’f’g Co.;” one letter addressed “ Goodyear’s Ind. 
Rubber M’f’'e Co.;” one letrer addressed “ Goodyear’s Ind. Rubb. 
M’f’g Co.;” one letter addressed “ Goodyear’s India R. M’f’g Co.;” 
two letters addressed “ Goodyear’s M. Rub. Co.;” two letters ad- 
dressed “ Goodyear’s I. R. Co.;” one letter addressed “ Goodyear’s 
Rub. M’f’g Co.;” two letters addressed “ Goodyear’s Rubber M’f’g 
(‘o.:” one letter addressed “ Goodvear’s Ind. Rubber Co.:” one 
letter addressed “Goodyear’s M. Rubber Co.;” eleven letters ad- 
dressed “ Goodyear’s India Rubber Co.;” six letters addressed 
“ Mess. Goodyear & Co.;” two letters addressed “ Goodyear’s M’f’g 
Co.,” and eleven letters addressed “ Goodyear Rubber Co.” These 
letters all relate to the year 1867. There is also contained in the said 
fourteenth package a letter of the year 1865 addressed “ Goodyear’s 
Co.” 

In the fifteenth package three letters addressed “ Goodyear’s Ind. 
R. Co.;” thirty-four letters addressed “ Mr. Goodyears;” thirty- 
five letters addressed “ Goodyear’s India Rubber M’f’g Co.;” five 
letters addressed “ Goodyears & Co. ;” three letters addressed “ Good- 
vear’s I. Rubber M'f’g Co.;” one hundred and fifty letters addressed 
* Goodyear Rubber Co.;” one letter addressed “ Goodyear’s India 
Rub. Co.;” forty-five letters addressed “ Goodyear’s IL. R. Co.;” 
thirty-one letters addressed “ Goodyear’s Rubber M’f’g Co.;” eighty 
letters addressed “Goodyear’s M’f’g Co.;” one letter addressed 
“ Goodyear’s M. Co.;” nine letters addressed “ Goodyear’s Ind*Rub. 
M’f’g Co.;” one letter addressed “ Goodyear’s Ind. M’f’g Co. ;” forty- 
four letters addressed “ Groodyear’s I. R. M’f’g Co.;” twenty letters 
addressed ‘“ Goodyear Co.;” three letters addressed “ Goodyear’s 
India R. Co.;” five letters addressed “ Goodyear’s ;” five letters ad- 

dressed “ Mess. Goodyears;” ten letters addressed “ Good- 

102. year’s R. Co. ;” seven letters addressed “ Mr. Goodyear & Co. ;” 

forty-nine lettersaddressed “ Goodyear’s Rubber Co. ;” forty- 

nine letters addressed “ Mess. Goodyear & Co.;” two letters ad- 

dressed “ Goodyear Rub. Co.;” two letters addressed “ Goodyear’s 

l. Rk. M. Co.;” one letter addressed “ Goodyear’s M’f’g Rubber 

(o.,” and two letters addressed “ Goodyear’s 1. Rubber Co.” These 
letters all relate to the year 1868. 

In the sixteenth package one hundred and fourteen letters ad- 
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dressed “ Goodyear’s Rubber Co. ;” fifteen letters addressed “ Good- 
year’s Rubber M’f’g Co.;” thirty-seven letters addressed “ Good- 
year’s India Rubber M’f’g Co. thirty-nine letters addressed 
7 ‘Goodyear's I. R. ak, ~_. twenty- six letters addressed “ Good- 

var’s Ind. Rub. ¢ fourteen letters addressed “ Goodyear's Ind. 
Rubber wie” inst clea ietters ack lressed “ Goodyear & Co. ;” nine- 
teen letters addressed cr roodyears & Co. ;” sixteen letters al lressed 
“ Goodyear Co. ;” two letters addressed « Goody ear’s Co.;” two let- 
ters addressed “ Goodyear;” one letter addressed “ Goody ear’s :” 
twenty letters addressed “ Mr. Goodyear ;” thirty-seven letters ad- 
dressed “ ' Goodyear's I. R. Co. ;” fourteen letters addressed “ Messrs. 
Goodyear ;” five letters addressed “ Goodyear & Co.;” one ~——s 
and thirty -eight letters addressed “ Goodyear’s India Rubber Co. ;” 
six letters addressed “ Goodyear’s Ind. R. Co.;" six letters ad- 
dressed * Goodyear India Rub. Co.;” four letters addressed “Good- 
year Rub. Co.,” and ninety-one letters addressed “Goodyear’s 
Man’f’g Co. These letters ail relate to the year 1869. 

In the seventeenth package twenty-five letters addressed ‘‘ Mess. 
Goodyear & Co.;” thirty-one letters addressed “ Goodyear’s India 
Rubber M’f’g Co.;” one letter addressed “ Goodyear’s Elastic Goods 
Co.;” one letter addressed “ Goodyear R. Co.;” one letter addressed 
“ Goodyear Rubber Goods Co.;” one letter addressed “ Mess. Good- 

year & Comp’y , manufacturers of rubber goods ;”" nine letters 
103 addressed “ Goody ears & Co. seventeen letters addressed 
“Mr. Goodyear;” nineteen ‘letters addressed “ Good year’s 
Rubber Man’f’g Co.;” seven letters addressed “ Goodyear’s ;” thirty- 
two letters addressed “ Gooay ear’s I. R. Co.;” forty-four letters ad- 
dressed “Goodyear s Man’t g Co. ; * seventy-eight letters addressed 


‘“ Goodye: ar ’s India Rubber Co.;” thirteen letters addressed “ Good year 


Rub. Co. ;” one hundredand thirty-one letters addressed “ Goodyear’s 
Rubber bo.” and thirty-two letters addressed “ Goodyear’s I. R. M’f’g 
Co.” These letters all relate to the year 1870. 

The last-mentioned packages of letters produced by the witness 
are offered in evidence by the defendants’ counsel and are marked 
“ Defendants’ Exhibit Letters, Packages 15 to 17,” respectively. 


Adjourned to Thursday, June 21st, 1883, at 11 a. m. 

New York, June 21, 1883, at 11 a. m 
Further adjourned to Monday, June 25, 1883, at 11 a. m. 

New York, June 25, 1883, at 11 a. m. 
Further adjourned to Thursday, June 28, 1883, at 11 a. m. 

New York, June 28, 1883, at 11 a. m. 
Met pursuant to adjournment. 


Present: C. Wyllys Betts, Esq., counsel for defendants; W. W. 
MacFarland, Esq., counsel for complainant. 
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Examination of Jonn D. VeERMEULE continued: 


104 24 Q. Please state what was the character of the sign used 
by the defendant company at No. 205 Broadway, and for how 
long it was used. 

A. The word “Goodyear’s” was made very prominent on that 
sign, and “rubber goods of ev ery description ” was less prominent 
on the same sign. This sign was on the top of the building, front- 
ing Broadway, and the words were | ‘Goodyear’s” on the first line ; 
on the other line it was either “ rubber goods” or “ rubber goods of 
every description.” 

25 Q. How long had that sign been in use? 

A. Well, it was used for fifteen years, to my knowledge, and I 
think twenty. 

26 Q. Did your company have a factory at Naugatuck, Connecti- 
cut, and for how many years? 

A. Yes, sir; for thirty years or more. 

27 Q. Do you know whether the complainant, “ The Goodyear 
Rubber Company,” has ever made representations that they have a 
factory at Naugatuck, Connecticut; and, if so, what do you know 
— it? 

. They had on their bill-heads “Rubber Clothing Company. 
Ir bers in Naugatuck.” 

28 Q. Can you “produce such bill-heads? 

A. Yes, sir; | should have said bill-heads and order sheets. I 
here produce one bill-head and one order sheet, both of which have 
“ Factories at Naugatuck, Conn.” 

The oe head and order sheet produced by witness is offered in 
evidence by defendants’ counsel, and are marked “ Defendants’ x- 
hibit Bill-Head and Order Sheet. 


29 Q. Do you know whether the complainant’s company made 
the same representation in regard to the factories in Naugatuck, 
Conn., in any other way? 

A. They had it on their sign at 363, corner of Franklin street, 

broadway, this city. 
105 30 Q. Do you know about any other sign of the complain- 
ant’s company with that representation on it? 

A. Their sign at their store in St. Louis. 

31 Q. Can you produce a photograph of your own, the defend- 
ants’, sign at No. 205 Broadway, concerning which you have already 
testified ? 

A. Yes; here it is. 


The photograph produced by the witness is offered in evidence by 


defendants’ counsel and is marked “ Defendants’ Exhibit Photograph 
No. 1.” 


32 Q. And this sign shown in the photograph was used by the 
defendants how many years? 
A. Well, fifteen; probably more than that. 
33 Q. Did the defendants at one time have a store at the corner of 
Broome street and Broadway ; and, if so, during what years? 
4—909 
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A. Yes, sir; I think from 1876 to 1881. 

34 Q. And did they have any sign on that store exhibiting that 
fact; and, if so, what was it? 

A. No. 

35 Q. Did they have any sign elsewhere stating that fact ? 

A. Yes; on all their bill-heads, order sheets, and other printed 
papers relating to their business. 

36 Q. Has the complainant’s company used any such sign ; if so, 
how ? 

A. Yes; they havea gilt sign on the apex of their building at 
the corner of Broadway and Broome, namely, “ Broadway, corner of 
Broome street.” , 

37 Q. Prior to the organization of the complainant’s company 
under the present title of the “Goodyear Rubber Company” did 


you ever have any conversation with Mr. Shephard, the president of 


the “ Rubber Clothing Company,” regarding a consolidation of that 
compuny with your own; and, if so, when was it and what took 
place ” 
106 The question is objected to, Ist, because it assumes that the 
complainant company had formerly existed under some other 
name and had changed its name; and, 2d, because it is irrelevant 
and incompetent for the purpose of affecting the rights of the com- 
plainant. 


A. It was a few months previous to their putting up the signs 
“Goodyear Rubber Company.” Mr. Shephard made a written prop- 
osition to consolidate the New York ends of the two concerns, that 
of the “ Rubber Clothing Company ” and _ that of the “ Goodyear’s 
India Rubber Glove Manuf acturing Company.” After considera- 
tion we declined. Mr. Shephard asked if we had uny proposition to 
make to bring about the consolidation of the two concerns. We 
told him we had not. He then took the paper and left. 


The complainaut repeats the same objection to the witness’ an- 
swer. 


38 Q. Was that the Mr. Shephard who is how present and who is 
the president of the complainant’s company 

A. Yes. 

39 Q. How long after this conversation with Mr. Snephard were 
the signs “ Goodyear Rubber Cc vompany ” put on the store of the said 
“Rubber Clothing Company ? 

A. Perhaps three, possibly six, weeks after. 

40 Q. Did you see Mr. Shephard again after these signs were put 
up; and, if so, when and what occurred ? 


Complainant's counsel repeats the preceding objections. 


A. Yes; I saw him shortly after the signs were put up at his office, 
and expressed oi surprise that he should have ased our name in 
that way. Mr. Shephard replied that we forced him to do it 

107 ~—s by vite. to entertain any proposition for consolidating the 
two concerns. I remarked that on that theory he would be 
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justified in forcing his way into our safe if we refused to give him 
the contents. 

41 Q. Did you, at about that time, apply to counsel for an opinion 
whether you could prosecute the present complainants for adopting 
the title “Goodyear Rubber Company ;” and, if so, what was their 
advice ? 

Question objected to as immaterial, irrelevant, and incompetent. 

A. We did apply, and received an opinion that we had a good 
case, | think. 

42 Q. Have you found, during the years since the complainants 
have used the title “Goodyear Rubber Company,” any embarrass- 
ment in the business of the defendant by reason of the adoption of 
that name? And, if so, give instances. 

Question objected to on the same. grounds as the preceding. 


A. Yes; through the mails instances occurred daily where they 
got our letters and appropriated their contents by filling orders 
which were intended for us. There was one instance, the Jackson 
& Woodin Manufacturing Company, whose order they filled; it was 
plainly addressed to “Goodyear Glove Company.” In another in- 
stance they filled an order sent to us by telegram by one of our own 
travelers, signed by him, and there are a number of other instances 
which I can’t state here, but can produce them, if necessary. 

The evidence is further objected to on the ground that parol evi- 
dence of the contents of the letters, orders, and telegrams is not ad- 
missible. 

13. Q. Were the orders, letters, and telegrams referred to in your 

last answer which the complainant company received and 
108 appropriated, although intended for your company, ever re- 
turned to you by them ? 

A. The telegram was returned after we threatened to sue them if 
they did not deliver it to us; the letter from the Jackson & Woodin 
Manufacturing Company they refused to return. There were many 
other letters returned to us after they opened them, but asa rule 
they omitted to return the envelopes in which the letters were re- 
ceived. Many of the letters containing checks or drafts they re- 
turned to the senders after opening them, thereby keeping us out of 
the funds from three to ten days, according to the distance of the 
residences of the senders were. 

Complainant’s counsel takes the several preceding objections to 
this answer. 

44 Q. Of what date was this Jackson & Woodin letter? 

A. | am not sure whether it was 1878 or 1879; it was midwinter 
of one of those years. 

Defendants’ counsel call on complainant to produce said letter. 

| wish further to state that that letter is or was in the possession 
of Mr. Shephard. I called upon him at the time, and he showed 
me the letter filed away, and declined to return it, as he didn’t wish 
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to spoil his file. I saw it was addressed to “Goodyear I. R. Glove 
Company.” 

45 Q. Since the complainant adopted the name “Goodyear Rub- 
ber Company” have you continued to notify the public in any way 
that you claimed as your title the word “Goodyear” in connection 
with other words signifying “company,” such as your corporate 
title, “Goodyear’s Rubber Manufacturing Company ;” if so, how and 
for what reason ? 

Objected to on the ground that it is irrelevant and immaterial. 


109 A. Yes; we have issued notices—enclosed one in each of 
our letters going out of the house. The object was to prevent 

the confusion of names brought about by the action of Mr. Shephard 
in putting up his signs and placing in his bill-heads the name “ Good- 
year Rubber Company.” 

46 Q. Can you produce some of these notices ? 

A. Yes; here are two of them. 

The notices produced by witness is offered in evidence by defend- 
ants’ counsel and are marked “ Defendants’ Exhibit Notices No. 1 
and No. 2.” 


47 Q. Have you found it necessary during the years since the 
complainant adopted the title “Goodyear Rubber Company ” to in- 
sist more and more strongly in your notices to the public that your 
company was entitled to the good will of that name or similar name ? 
And, if so, please explain why. 

Complainant’s counsel takes the same objections as the last pre- 
ceding to the question. 


A. Yes; for the natural reason that Mr. Shephard was pressing us 
to the wall by misleading our customers, and we felt that we must 
emphasize the fact more and more in order to hold our trade. 

48 Q. The complainants have put in evidence a contract between 
the defendants and the Rubber Clothing Company and Goodyear 
Rubber Company in regurd to dress shields. Will you please ex- 
plain why that contract was eniered into by your company ? 


Complainant’s counsel objects to the question as immaterial and 
irrelevant. 


A. That was a valuable contract, and we found it necessary, after 
mature consideration, to include the “ Goodyear Rubber Company ” 
in the contract in order to bind Mr. Shephard, who was president 
of both the “ Rubber Clothing Company ” and the said “ Goodyear 


Rubber Company.” I mean that he was doing the same sort of 


business under each of these names, and that he might have 

110 broken the contract as president of the “ Goodyear Rubber 

Jompany,”’ in which case we considered we might have no 
redress. 

49 Q. You did not then intend the signing of this contract as in 

any way a recognition of their right to use the name “ Goodyear 


) 9) 


Rubber Company * 
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Same objection as the preceding. 


A. No; we continued our protest after signing that contract the 
same as before. 
Adjourned to Tuesday, July 10, 1885, at 11 a. m. 


New York, July 10th, 1883—11 a. m. 
Adjourned to July 19th, ’83, at 11 a. m. 


New York, July 19th—11 a. m. 
Adjourned to July 23d, ’83, at 11 a. m. 

New York, July 23d—11 a. m. 
Adjourned to July 24th, at 11 a. m. 


New York, July 24th, 1883. 
Present: Counsel as before. 


Joun D. VeERMEULE cross-examined by Mr. MacFarRLanp: 


50 X Q. At what date did you become president of the Good- 
year’s India Rubber Glove Manufacturing Company ? 

A. Mv recollection is it was the 9th of December, 1882. 

51 X Q. The corporation is organized under the laws of the State 

of Connecticut ? 
11] A. Yes, sir. 
52 X Q. (Handing witness paper.) Is the paper which | 

hand you a copy of the articles of association”? 

A. Yes, sir; it seems to be. 

Paper offered in evidence and marked Plaintiff’s Exhibit No. 1, 
July 24th, 18883. 

&3 X Q. Are you able to state when that corporation first estab- 
lished a place of business in the city of New York” 

A. No; I could not with exactness state the date. 

54 X Q. Approximately ? 

A. I should think it was previous to 1850. 
55 X Q. Are you able to state the place? 

A. It was in John street, but I do not recall the number. # 

56 X Q. How long did the corporation continue to carry on busi- 
ness in John street? 
A. Several years. 
57 X Q. You are not able to state approximately the number? 
A. No; I am not. 
58 X Q. Are you able to state the character of the business that 
carried on in John street? 
A. In John street it was principally rubber gloves. 
59 X Q. Are you able to state when it removed from John street, 
and to where it removed? 

A. 1 ean state where—205 Broadway. 

60 X Q. Are you able to state when it removed to 205 Broadway ? 

A. I think it is 25 years ago. 

61 X Q. About 25 years ago? 


ee 
St. 


54 THE GOODYEAR INDIA RUBBER GLOVE 


A. About 25 years ago. 

62 X Q. Has it remained in that location since? 

A. Yes, sir; with other locations. 

63 XQ. Are you able to state at what period the company com- 
mence to deal in other rubber goods than gloves? 

A. My recollection is that it was about 1856. 
112 64 X Q. Gradually, suppose, augmenting the diversity and 
the expense of its dealings in rubber goods ? 

A. My impression is that it was limited to Mr. Goodyear’s patents, 
and when they ran out it immediately went into general variety. 

65 X Q. The precise dates you are not able state? 

A. No, sir. 

66 X Q. Did the company at some time establish, and can you 
state when, another ‘place of business on Broadway in addition to 
205 Broadway ? 

A. They did; yes, sir; and it was in 1876. 

67 X Q. At what place? 

A. At 488, 490, and 492 Broadway, corner of Broome street. 

68 X Q. Are you able to state what was the business sign em- 
ploved by the company in Jolin street? 

A. No, sir; I am not. 

69 X Q. Are you able to state what was the first business sign em- 
ployed by the company at 205 Broadway ? 

A. As well as I can remember, it was “ Goodyear’s,” prominent, and 
“rubber goods,” under, on the second line; that was on the top of 
the building, and the sign down below was “ Goodyear’s,” prominent, 
and “India Rubber Glove Manufacturing Company ” in less promi- 
nent letters. 

70 X Q. The sign on the top of the building consisted of the words 
“ Goodyear’s rubber goods?” 

A. Yes, sir; “ Goodyear’s” was the top line and “ rubber goods,” 
urider “ Goodyear’s,” was prominent—just as it is now, I think. 

na St Making two linés or three? 

A. Two lines, I think. 

72 X Q. Since the date you referred to in your last answer have 
any changes been made in the business signs at 205 Broadway ” 

A. Yes, sir. 

y X Q. Please to state what. ? 
113 The principal sign over the dvor is “ Goodyear’s Rubber 
Mad eens xo Company” and the hanging sign is “ Good- 
year’s rubber goods of ev ery description,” I think. 

74 X Q. When was that change made? 

~ Within a month or six weeks. 

5 X Q. How long did the company retain its place ef business at 
the corner of Broadway and Broome street ? 

A. About five years. 

76 X Q. Will vou describe the first business signs employ ed at 
_ place ? 

The sign over the Broadway entrance was “ Goodyear’s India 
thos Glove Mi anufacturing Company.” On one side of the door 
was “ Goodyear’s Rubber Manufacturing Company ” and on the other 
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side “ Goodyear’s India Rubber Glove Manufacturing Company.” 
The sign on the Broome-street side was “ Goodvear’s rubber goods 
of every description,” I think. 

77 X Q. Were any changes made in the business signs at that 
place of business during its occupancy by your company ? 

A. My recollection is that there was not,sir. | 

78 X Q. When did your company remove from that place of busi- 
ness 7 

A. January the Ist, 1881. 

‘79 X Q. You have stated, Mr. Vermeule, in the answer of your 
company, Which you verify on information and belief, that you were 
compelled to make that removal owing to the action of the plaintiff 
company. W3ll you be good enough to state the source of that in- 
formation and its character? 

A. Well, the complainant company imitated our signs. They re- 
ceived and opened our letters, which afterwards came to our hands, 
and I believe—at least, it has been so represented to me—that they 
represented to the trade generally that we were one concern on cer- 
tain occasions. 

SO X Q. Is that the information and all the information 
114 upon which you testified to in your answer which you be- 
lieved caused your removal from the place of business, corner 

of Broadway and Broome street? 

A. I did not quite get that question in the first place. 

(). (Question repeated.) 

A. That information came to me principally from Mr. Allerton, 
who is now dead, the former president. 

81 X Q. Did he give you the source of his information ? 

A. Well, he did not, fully. 

82 X Q. Will you be good enough to state who represented to you 
that the complainant company claimed to be one concern with your 
own ? 

A. Well, the clerks in our store informed me that customers had 
so represented to them. 

83 X Q. Have you any other source of information ” 

A. Well, ves, we have. 

84 X Q. You have said that you had been informed that the com- 
plainant company represented itself to be the same concern as your 
own and claimed that together you constituted one concern ; that is 
what vou said, is it not? 

A. Yes, sir. 

85 X Q. What I ask you is to state who told you that. 

A. A young man we have in our employ named Frederick W. 
Stevenson. 

86 X @. When? 

A. Well, this particular case was within six or eight months, I 
think. 

87 X Q. Referring to your present place of business, Mr. Vermeule, 
will you please to deseribe the signs which you employed at that 
place on your removal from the corner of Broadway and Broome 
street? 
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A. Well, we have the principal ay over the door there, “ Good- 

year’s Rubber Manufacturing Company,” and the standing 

115 sign on the sidewalk near the building was the same. The 

side signs were “ Guodyear’s India Rubber Glove Manufact- 

uring Company ” and “Goodyear’s Rubber Manufacturing Com- 
any.’ 

88 X Q. Has there been any recent changes made in those signs? 

A. No, sir; there haven’t been any madesince these I describe. The 
Mercer-street end of the building has the old sign that was on the 
Broadway store, corner of Broome street. 

89 X Q. Are you able to describe the bill and letter heads that 
the company employed whilst it carried on businessexclusively at 205 
Broadway ? 

A. I think they had the full “Goodyear’s India Rubber Glove 
Manufacturing Company ’—up to 1875 at any rate. 

90 X Q. Goodyear’s India Rubber Glove Manufacturing Company 
up to 1873? 

A. Yes, sir. 

91 X Q. And from that point a change? 

A. I could not remember whether it was made before we left 205 
or after. 

92 X Q. You have in your possession some of those bills ? 

‘ I think we have, sir; yes. 

93 X Q. Would you kindly produce, or send to your counsel for 
production, a specimen of those bills ? 

A. Yes, sir; I will make an effort to find some. Would you like 
them now ? 


Mr. MacFartanp: Not at this moment. It will answer me per- 


fectly well if you will send them down. 1 shall be glad to have vou 
produce a specimen of the letter-heads and bill-heads employed by 


your company between the years 1865 and 1870, if it is not too much. 


trouble. 
The Wirness: Yes, sir; I think I can produce them. 
116 94 X Q. You have stated in your answer that your com- 
pany in the course of time came to be known by various 
abbreviated titles, describing them. Does your company claim title 
to all the various abbreviated names by which it was addressed ? 

A. We claim title to “ Goodyear’s Manufacturing Company ”"— 
“Goodyear’s” connected with “ manufacturing.” 

95 X Q. That is not quite an answer to my question. 

A. It claims title to everything with the name of Goodyear in 
connection with manufacturing of rubber goods. 

96 X Q. Then your company claims title to every name which 
embraces the name Goodyear ? 

A. Yes, sir. I want to say here that I do not quite understand 
what you mean by claiming a title. to everything. I want to say 
we were the only company known as Goodyear’s, and there was no 
confusion in the post office about the letters previous to Mr. Shepard’s 
organizing his company. 

97 X Q. My question is whether you claim an exclusive right to the 


-— 
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use of every name which embraces the word “ Goodyear ” in connec- 
tion with the manufacturing and sale of rubber goods ? 

A. Goodyear’s? Yes, sir. 

95 X Q. You asserted that claim to Mr. Shepard shortly after the 
organization of the complainant company, did you not? 

A. I do not think I did in that way. 

99 X Q. At all events, you asserted a claim of exclusive right and 
title to the name of the Goodyear Rubber Company, did you not? 

A. Personally I did not, sir. I bave no recollection of doing so. 

100 X Q. I find this answer to the 40th interrogatory, which is as 
follows: “ Did you see Mr. Shepard again after the signs were put 
up; and, if so, when, and what oecurred? <A. Yes, sir; I saw him 

shortly after the signs were put up, at his office, and ex- 
117 ~—spressed my surprise that he should have used our names in 
that way.” That is true’ 

A. Thatistrue. | 

101 X Q. You then considered that the name of the Goodyear 
Rubber Company was your name? 

A. Anything that had Goodyear connected with it had been ours, 
and letters had been sent to us from the other company. 

102 X Q. Then you did not ever consider and claim that the name 
of the Goodvear Rubber Company was your name? 

A. I considered that Mr. Shepard had used our name in a way to 
divert our trade. 

103 X Q. That hardly answers my question. My precise question 
is whether you did or did not at that time claim that the name 
Goodyear Rubber Company was your name? 

A. We claimed that it was so similar to our name that it would 
divert our business and make confusion in the mails. 

104 X Q. You claimed at the same time that the name Goodyear 
Rubber Manufacturing Company was your name in the same sense 
that the name of the Goodyear Rubber Company was your name? 

A. Well, I suppose it would have the same tendency to divert and 
contuse. 

105 X Q. Your claim would in the same sense apply to both 
names? 

A. I should think it would. 

106 X Q. And your claim would rest in both cases upon the same 
foundation ? 

A. Well, it strikes me so; yes, sir. 

107 X Q. You took from time to time, with reference to the publie, 
such measures as you thought would protect you in your superior 
right to the use of those names, did you not? 

A. Yes, sir. 

108 X Q. In every way that occurred to you as liable to be most 
efficient? 

A. Yes, sir; I think so. 
118 109 X Q. Did you ever know of a concern by the name of 
“ Goodyear’s Elastic Fabrie Company ? ” 
A. I don’t remember. 
S—300 
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110 X Q. Was there not such a concern in existence in this city 
at one time? 

A. I really have no recollection of it. There wasa “ Boston Elastic 
Company.” 

111 X Q. Was there such a concern in the city as the “ Goodyear 
Rubber Works?” 

I think it is very likely there was. There were various signs 
with “Goodyear” on in the city. 

112 X Q. You don’t remember this particular concern? 

A. I haven’t any distinct recollection about it. 

113 X Q. Have you a distinct recollection of the “ Goodyear’s 
Rubber Emporium ?” 

A. I think that was in Cortlandt street, kept by Mr. Gatchel. 

114 X Q. Did you yourself select the various exhibits which have 
been here produced, indicating the various names by which your 
company has from time to time been addressed ? 

A. Yes, sir; I superintended it; I had assistance. 

115 X Q. By which, I suppose, vou mean you laid the principle 
by which the selection should be made without performing the 
manual labor? 

A. Yes; I think so. 

116 X Q. Are you able to state how many letters your company 
receives in the course of a year? 

A. Well, no. 

117 X Q. It would reach many thousands, would it not? 

A. Yes, sir. 

118 X Q. And that same observation would hold true of your 
company in respect of many years gone by? 

A. Well, yes, I think so—thousands. 

119 X Q. You selected for exhibiton here out of the mass of your 

correspondence those letters intended to show to what extent 
119 it had been addressed by abbreviated titles and other than 
strictly the full corporate name? 

A. Yes, sil 

120 X Q. Your researches have not extended back of the year 
1871, according to the dates of the exhibits as entered ? 

A. Well, I think so, sir. 

121 X Q. In your direct examination you referred to negotiations 
pending at one time between Mr. Shepard, as representing the Rub- 
ber Clothing Company, and your own company for a consolidation. 
Are you able to state the precise date of that negotiation ? 

A. I could not, sir. 

122 X Q. Are you able to state, of your own knowledge, by whom 
it _ opened ? 

My impression is, Mr. Shepard. 

133 X Q. My question didn’t quite call for your impression, Mr. 
Vermeule. If that is the best answer you can give I will take it. 
Have you anything more than an impression ? 

A. Well, I will tell you why I had an impression, if you like. 1 
derived that impression from Mr. Allerton. 
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124 X Q. That is the extent of your actual knowledge on the 
subject ? 

A. Mr. Shepard came to me; he came to me in person and cor- 
roborated it. 

125 X Q. Can you give us any further specific information than 
you have already given as to who opened the negotiation looking 
to a consolidation ? 

A. No, sir. 

126 X Q. Your connection with your company commenced in 
1870? 

A. Yes, sir. 

127 X Q. Was the negotiation about which you have referred put 
on foot somewhere about that time? 

A. Later. 

128 X Q. A year later, would you say ? 
120 A. It was just previous to Mr. Shepard putting up his sign 
for his new company. 

129 X Q. About how long before, would you say? 

A. Five or six weeks. 

130 X Q. The capital of your company was somewhat augmented 
by your connection with it, I believe? 

A. No, I think not, sir; not immediately. 

131 X Q. Are you able to deseribe with any particularity the 
paper to which you referred as having been handed back by you to 
Mr. Shepard ? 

A. Well, it was an ordinary paper that you would use for draw- 
up ap roposition, 

32 X Q. A piece of note paper ? 

A. I couldn’t remember about that, sit 

1385 X Q. Not very large” 

A. Not very. 

134 X Q. Mr. Vermeule, you have stated in your direct examina- 
tion that the complainant company from time to time received en- 
closures of checks intended for your company, but which were re- 
turned to the senders. Are you able to give the instances in which 
that oceurred, and to describe the remittances? 

A. I think I ean do something towards it, sir. - 

3> X Q. Do the best you can, sir. 

A. I will say in that connection that we received a letter this 
morning that the plaintiff company had returned to Janesville, Wis- 
— after opening it. 

136 X Q. Who was that letter from ? 

A. J. A. H. Bostwick & Sons, I think. 

137 X Q. What did it contain ? 

A. The original letter came to us and we replied to it, and their 
answer was opened by Mr. Shepard’s company. 

138 X Q. How was the letter addressed ? 

A. I didn’t see the original address, sir; it came to us this morn- 
ing. It was in our printed envelope. 

139 X Q. Did the letter contain an enclosure ? 

A. No, sir; it was a claim. 
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121 140 X Q. My precise question had reference, as you may 
remember, to letters containing remittances of checks. 

A. I think we have some memoranda of that. I will ascertain. 

141 X Q. Are you able without referring to such memoranda as 
you may have to give names and dates and the description of the 
checks? 

A. I could not now, sir. 

142 X Q. You have referred in a general way to the receipt and 
execution by the complainant company of orders for merchandise 
intended for your own company. Are you able from recollection 
to give the dates, facts, and circumstances connected with such trans- 
action ? 

A. I could not give you the exact dates from memory. 

143 X Q. You have referred in your direct examination to a par- 
ticular case of Jackson & Woodin Manufacturing Company. What 
was the place of business of that company ? 

A. It was in Pennsylvania. I really cannot give you the town 
now. 

144 X Q. Was the concern a customer of yours? 

A. Yes, sir. 

145 X Q. Was it also a customer of the complainant company ? 

A. I don’t know about that, sir. 

146 X Q. You have referred to the fact that the complainant 
company has on the top of its. building a sign, more or less con- 
spicuous, with the words “ Broadway, corner Broome street.” 

A. I meant to say that portion of the building occupied by Mr. 
Shepard. 

147 X Q. Does the sign represent an untruth ? 

A. No, sir. 

148 X Q. You were interrogated in your direct examination as to 
the representation by the complainant company that it had factories 
at Naugatuck. Are you prepared to say that the Goodyear Rubber 

Company ever made that representation at all? 
122 A. [ am prepared to say that Mr. Shepard made it on his 
sign. 

149 X Q. Do you mean Mr. Shepard individually, or as the repre- 
sentative of some corporation ? 

A. As the representative of his corporation. His name was there, 
and I suppose it was an individual act. 

150 X Q. Will you be good enough to state as a representative of 
what corporation he made that representation ? 

A. He had on the same sheet “Goodyear Rubber Company,” 
“The Rubber Clothing Company,” and “ Manufacturers’ Factory at 
Naugatuck, and Factories at Middletown.” 

151 X Q. In point of fact, Mr. Shepard, as the representative of 
some corporation, did for some years have a factory at Naugatuck, 
Connecticut, did he not? | 

A. [ think not. He may have had a building there, but never 
manufactured any goods; to my knowledge. 

152 X Q. He was in possession for some years of a manufacturing 
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establishment in which manufacturing was not carried on. Is not 
that the fact ? 

A. I could not say about that. We had charge of that building 
and afterwards bought it. 

153 X Q. You had charge of the building? 

A. Yes, sir. Our watchman looked after it 

154 X Q. That building was nearly opposite the building occupied 
as a Manufacturing establishment by your own company ? 

A. Yes, sir. 

155 X Q. Across the way? 

A. Yes, sir. 

156 X Q. On the main street ? 

A. Well, it is the main street, [ think, running in that direction. 

157 X Q. One of the principal streets ? 

A. Yes, sir. 
123 158 X Q. And, as far as you know, no member of your 
company had any negotiations with Mr. Shepard on the sub- 
ject of the factory ? 

A. Yes; I think there were negotiations, but they did not result 
in anything. There was an appeal made to Mr. Ackerman when 
anything of importance came up—the one of whom we afterwards 
bought the property. 

159 X Q. It was for some years under lease, but not run as a 
factory, was it not? 

A. Yes. I don’t know that it was under lease; it was under con- 
tract net to run for five years; that was my impression. 

160 X Q. Do you know the amount of rental paid during the five 
vears ? 

A. I do not. 

161 X Q. The contract between your own corporation, the com- 
plainant company, and the Rubber Clothing Company is still in ex- 


istence ? 


A. Yes, sir. 
162 X Q. Acted upon? 
- Yes, sir. 


163 X Q. And performed by all of you? 

A. I think so. 

164 X Q. Mr. Vermeule, on reflection perhaps you may remember 
that your deceased president, Mr. Allerton, was good enough to look 
after that Naugatuck factory for atime for Mr. Shepard, at Mr. 
Shepard’s request. Do you remember anything about that? 

That might have been a fact, but I don’t remember. 

i165 X Q. You do remember, I think, Mr. Vermeule, yourself of 
having bought some machinery or something of that sort from Mr. 
Shepard, do you not? 

A. We bought everything that was there from Mr. Ackerman. 
Afterwards we bought from the Union India Rubber Company a 
little roll for $50. 

i X Q. That was after the purchase of the factory? 
124 A. That was purchased immediately after Mr. Allerton’s 
death. 


Al 
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167 X Q. I believe the Rubber Clothing Company has been for 
some years and is now a considerable customer of yours, is it not? 
A. Yes, sir. 
168 X Q. I find a little statement here, embracing the period be- 
tween 1870 and 1883, of purchases from you, inyolving an aggregate 
of over $240,000. I suppose there is really no}jreason to doubt its 

accuracy ? 
A. There is no reason to doubt it at all. 
JOHN |D. VERMEULE. 


Sworn to before me. 
H. S. HOYT, Jr., Sp. Ex. 


Adjourned to Tuesday, July 31st, at 11 o’clock. 


New York, July 31st, 1883—11 a. m. 
Adjourned to August 7th, at 11 a. m 


New York, August 7th, 1S88—11 a. m. 
Adjourned to August 8th, 11 a. m 


New York, August 8, 1888—at 11 a. m. 
Met pursuant to adjournment. 
Present: Charles Wyllys Betts, Esq., counsel for the defendants, 
and Wm. W. MacFarland, Esq., counsel for the alle Harn 


STEPHEN W. KELLOGG, a witness of lawful agd produced on the 
part of the defendant and being first duly cautioned by me 

125 and sworn to testify the truth, the whole truth, and nothing 
but the truth, deposes and says as followst 


1 Q. What is your name, age, residence, and occupation ? 

A. My name is Stephen W. "Kellogg. [ am 61 years of age; resi- 
dence, Waterbury, New Haven county, Conn., an have been a prac- 
tising lawyer in New Haven county since June,/1848; the first six 
years in Naugatuck, Connecticut, and since the fall of 1854 in Water- 
bury, Connecticut. 

2 Q. Have you been connected with the defendants, The Good- 
year’s India Rubber Glove Manufacturing Company and The Good- 
year’s Rubber Manufacturing —; if so, for how long and in what 

apacity ? 

A. I have. I have been a stockholder in the Goodyear’s India 
Rubber Glove Manufacturing Company for more than thirty years. 
I have been a director of the company continuously for over twenty- 
seven years. I was president of the company from January, 1856, 
to October, 1867, Mr. Allerton being vice-president. I was then 
(part) vice-president until 1871. I have also been counsel for the 
company. 

3 Q. Please state, if you know, under what title or titles the de- 
ead, The Goody ears India Rubber Glove Manufacturing Com- 
pany, has been popularly known and addressed during the period of 
your connection with it. 
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The complainant’s counsel objects, to the question on the ground 
that it is irrelevant and immaterial. 


A. When I first became connected with the company it was gen- 
erally known, [ think, by its full name; they were manufacturing 
only gloves and articles of that kind under their license from 
Charles Goodyear, they then having the right to make no other 
articles. When the Goodyear patent expired, about the year —, the 
company gradually went into the manufacturing of other articles. 

During the war, between 1861 and 1865, they engaged largely 
126 = in the manufacture of rubber goods generally, such as army 

and hospital supplies. After they had engaged in the manu- 
facture of rubber goods other than rubber gloves they began to be 
known popularly by an abbreviated name, viz., “ Goodyear’s L. R. G. 
Company,” “Goodyear’s I. R. M’f’'g Company, “ Goodyear’s India 
Rubber Manufacturing Company,” “ Goodyear’s Rubber Manufact- 
uring Company” and “Goodyear’s Rubber Manufacturing Co.,” 
“Goodyear’s Manufacturing Company,” “ Goodyear’s Rubber Com- 
pany,” “Goodyear’s Company” and “Goodyear Company,” and 
“ Goodyear’s Co.” As early as the year 1867 these abbreviated 
names had become very common and we received a large number of 
letters and orders under these names. In 1871 and 1872 a very 
large part of our business was done under those names. We were 
known to the trade generally by some of those names as well as by 
our full name. I think, outside the trade, we were recognized by 
the abbreviated name in the city of New York, in our Government 
licenses,and other papers. From an examination of the correspond- 
ence and orders I do not find that any parties in the trade in the 
city of New York recognized us distinctively as the Glove Company 
by the use of the word “ glove,” except the Rubber Clothing Com- 
pany and companies with which Mr. F. M. Shepard was connected. 
Letters came to us from very many of the States addressed to us by 
one of the former abbreviated names. 


Counsel for the complainant company objects to the testimony of 
the witness as to the contents of documents in print or writing not 
produced. 


4 (. Can you produce some of the letters, referred to in your last 
answer, showing titles under which your company was known? 
Counsel for the complainant repeats the objection that the ques- 
tion is immaterial and irrelevant. 
27 A. Ihave quite a number of letters and orders received in 
iSG7 under the abbreviated names I have mentioned, which 
I will produce hereafter. I have also letters and orders here re- 
ceived under those abbreviated names in the years 1871 and 1872. 
All these are in addition to those produced by Mr. J. D. Vermeule. 
‘They were selected by Mr. Allerton and myself from the files in the 
store in New York soon after the bringing of this suit—about one 
vear ago. They were taken to Naugatuck by Mr. Allerton and 
found by me among his papers after his death, in December last, 
and they kave been in my possession ever since. I have here and 
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produce, in addition to those produced by Mr. Vermeule, five pack- 
ages, and they are as follows: In the eighteenth package are fifty- 
one papers received in 1871, addressed “ Goodyear Rubber Co.,” and 
eighteen papers with the same address received in 1872. In the 
nineteenth package are seventeen letters and [papers received in 
1871, addressed “ Goodyear’s India Rubber M’f’g| Co.” In the twen- 
tieth package are twenty-eight letters and orders’ received in 1871, 
and eight received in 1872, addressed “ Goodyear’s India Rubber 
Co.” In the twenty-first package are sixteen letters and orders re- 
ceived in 1871, and seven received in 1872, addressed “ Goodvear’s 
M’f’g Co.,” and in the twenty-second package are seven papers re- 
ceived in 1871, addressed “ Goodyear’s Rubber M’f'g Co.” 

5 Q. Prior to the organization of the “Goodyear Rubber Com- 
pany,” the complainant, under that name, was there any discussion 
in regard to the change of the name of the “ Goodlyear’s India Rub- 
ber Glove Manufacturing Company; if so, wher and what was it? 


Counsel for the complainant objects to this question on the ground 
that it is irrelevant and immaterial. 


125 A. There was a discussion among the directors of the com- 
pany at several different times as to changing the name for 

a shorter name, and also for leaving out the word] “ glove.” It was 
considered and discussed when the capital stock|was increased, be- 
tween 1865 and 1870, and also after Mr. Vermeule dame into the com- 
pany, in 1870, or the year after he came in. The jdea was to makea 
shorter name and to use one of the abbreviated names I have men- 
tioned. It was finally decided on each of these oedasions to continue 
the word “glove” in the name, for two reasons. Among others, the 
company had been in existence so long with the|word “glove” in 
the name, and we had some trade marks that wa considered valu- 
able, which involved the figure or the word “ glove.” 
6 Q. After the organization of the complainant epmpany was there 

a discussion and advice of counsel taken in regafd to prosecuting 
them for the use of the name “ Goodyear Rubber Gompany?” If so, 
please state the circumstances and the result. 


Same objection. 


A. There were several discussions and consultations on that sub- 
ject. [I donot think at any regular directors’ m¢eting the matter 
was brought up when I was present, but there werp informal discus- 
sions among the directors in 1873 and 1874, and] later, and I was 
consulted by the president of the company, as counsel, and asked 
for my opinion. I gave him my opinion verbally, pt different times, 
that an injunction would lie against the complainant. The reasons 
why a suit was not brought, were, as I remember, that Mr. Ver- 
meule was opposed to a lawsuit; that the Rubber Clothing Com- 
pany was a valuable customer of our company,|especially in the 
matter of dress shields, which we manufactured, and Mr. Allerton, 
as lhe claimed, and Mr. Shepard were about as good personal friends 
as rivals in the same kind of business can be. 
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129 7 Q. It has been stated that the bills of the complainant 

and their other advertisements contain the words “ Factories 
at Naugatuck, Ct.” Can you state whether the complainant ever 
had a factory there ? 

A. I think I have known all about the rubber factories at Nauga- 
tuck for the last thirty years. The complainant never had a factory 
at Naugatuck to my knowledge. I am sure they never manufact- 
ured any goods there. The goods manufactured in Naugatuck, 
which complainant has dealt in, I think were all made by the de- 
fendant. ‘There was a lease of a rubber factory called “The Star 
Rubber Factory,” which is now owned by the defendant, for some 
time for the benefit of several rubber companies, for which I think 
rent was paid upon condition that the factory should be kept idle 
as to the manufacture of certain goods for the benefit of the com- 
panies paying the rent. The factory was kept idle until the lease 
expired and until it was pure hased by the defendant. 

8 Q. Do you know anything about the circumstances under which 
the defendant, “The Goodyear’s India Rubber Glove Manufacturing 
Company,” entered into an agreement regarding dress shields with 
the complainant, “The Goodyear Rubber Company,” and “The 
Rubber Clothing Company?” If so, please state. 

A. 1 was consulted by the president of our company, Mr. Aller- 
ton, upon the matter of those contracts before they were executed. 
Mr. Allerton objected strongly against signing a contract with the 
name “ Goodyear Rubber Company ” in it, as representing the other 
party. The contract we considered a valuable one to us, as well as 
the other party, and rather than lose the .contract Mr. Allerton and 
Mr. Vermeule decided it was best to sign it. 

Counsel for the complainant objects to the answer upon the ground 

that it is immaterial and irrelevant, and on the ground that 
130 the matters referred to were not communicated to or brought 
to the notice of the complainant. 


9 Q. Was there any intention on the part of the defendant in 
signing that contract or agreement to recognize Mr. Shepard’ s com- 
pany under its title of “ Goody ear Rubber Company? 


Counsel for the complainant objects to the question on the ground 
of its immateriality and irrelevancy. 

There was none. We considered “ The Rubber Clothing Com- 
pany ” and “ The Goodyear Rubber Company” one and the same 
thing in our discussions of the subject. 

10° . Do you know anything : about the issuing of printed notices 
by the defendant in regard to the title under which they were to be 
addressed? If so, please state under what circumstances such no- 
_ were issued and when. 

[ knew nothing about those notices, except as I learnt them 
gues ards. 

11 Q. Do you know anything about the issuing of circulars or let- 
ters by the postmaster of New York city regarding the confusion 


9309 


66 THE GOODYEAR INDIA RUBBER GLO 
arising between the names of the defendant and | 
panies? If so, please state the circumstances. 

A. After the Goodyear Rubber Company's sig 
their Goodyear Rubber Company’s stores, in 187 
siderable time after they began to do business as t 
ber Company, we began to have trouble and conf 


our correspondence. We had never had any before. 


increased so much, letters going to the Goodyear 

that were intended for us, that I came to New Y 
quest of Mr. Allerton, the president, and went wit 
master James about it. He made an order to ren 
as far as he possibly could at the post offic 
the trouble to some extent, but the confusid 
tinued and increased so much that I we 
Pearson to procure an order for the same purpog 
Was extreme care in giving to the complainant 

their company and giving to the defendant what | 
I believe Mr. Pearson made an order to that | 
would. 

The letters and papers referred to by the witnes 
the fourth question are offered in evidence by d 
in the packages, as stated by witness, and are ma 
Exhibits Packages 18, 19, 20, 21, and 22. 

Adjourned to Friday, August 31, 1883, at 11 a. 1 
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NEW York, August 31, 

Adjourned to September 4, 1883, 11 a. m. 
New York, September 4, 

Adjourned to September 6, 1885, 11 a. m. 
New York, Sept 
Present: Counsel—W. W. MacFarland, for con 

Betts, for defendauts 

STEPHEN W. KELLOGG resumes: 


12 Q. Have you made an examination of the | 
the defendant company from 1865 to 187' 


132. =cover under what titles the said company ni 


¥ 


“ 


LD 


omplainant com- 


mn Was put up at 
3. and some con- 
He Good year Rub- 
ision in regard to 
» This confusion 
tubber Company 
ork upon the re- 
1 him to see Post- 
edy the difficulty 
e. It did relieve 
n afterwards con- 
nt to Postmaster 
cc. All we asked 
What belonged to 
velonged to theirs. 
‘ffect. or said_ he 


5 in his answer to 
fendants’ counsel 


rked Defendants’ 
Yn. 

18S3—11 a. m. 
1S8S3—11 a. m. 


mber 6th, 1883. 
iplainant; C. W. 


etters received by 
in order to dis- 
is been addressed 


by its correspondents during those years ? 
what you have found. 


A. I have done so. In addition to the letters 


Vermeule in his testimony and those presented by myself in 


former examination | have a package of letters 
defendant by the name of Goodyear Rubber Cor 


vear Rubber Co., mostly between: 1865 and 1870, 


: 


The 424 papers referred to by the witness are off 
by the defendants’ counsel, and is marked Defe 


papers in package No. 23, chiefly letters and: ord 
139 of them are in 1867 and 87 of them in 1866. 


No. 23. 


If so, please Stute 


presented by Mr. 
my 
addressed to the 
ipany and Good- 

There are 424 
rs so addressed : 


ered in evidence 
ndants’ Package 


o- 
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Complainant’s counsel objects to their being received in evidence 
on the ground that they are irrelevant and immaterial. 


(Witness resumes :) I have in package No. 24 three hundred and 
thirty-five papers, mostly letters and orders, addressed to the defend- 
ant by the name of Goodyear India Rubber Co. and Goodyear I. R. 
Co. during the s same years, mostly between 1865 and 1870. I have 
In package No. 25 two hundred and twenty-four papers, mostly let- 
ters and orde T's, addressed Goodyear’s India Rubber M’f’g C ompany 
and Goodyear’s J. R. M’f’g Company. I have in package No. 26 
one hundred and twenty seveti like papers, received during the years 
as before, addressed: Goodyear M’f’g Co. [have in package No. 27 
forty-seven like papers, received during the same years as before by 
the defendant, addressed Goodyear’s Rubber M’f’g Co. I have here 
in package No. 28 one hundred and seventy-six like papers, received 
by the defendant during the same years, addressed Goodyear & 
Company and Goodyear & Co. I find more letters and orders ad- 

dressed to the defendant in 1566 and 1867 by the name of 
135 Goodyear Rubber Company than any other one of the said 
abbreviated titles. 

The letters referred to by the witness are offered in evidence by 
defendants’ counsel in the packages referred to by the witness, and 
marked respectively Defendants’ Exhibits Package Nos. 24, 25, 26, 
27, and 28. 

Counsel for the plaintiff company renews and repeats lis last ob- 
jection. 


13 Q. Can you produce a license to carry on the business or occu- 
pation of retail dealers in the city of New York, showing the title 
under which the company was known at the date of said license? 

A. I have the license here for the year from September Ist, 1862, 
to September Ist, 1863, under the United States internal revenue 
law, signed by Sheridan Shook, collector of the thirty-second collec- 
tion district of the State of New York. ‘This license was granted to 
the defendant by the name of “The Goodyear Manufacturing Com- 
pany.” 

License referred to by the witness is offered in evidence by defend- 
ants’ counsel and marked “ Defendants’ Exhibit License.” 


14 Q. Please state whether prior to the year 1875 the defendant 
company was the only company having the word Goodyear as part 
of its name, and which was engaged in the business of making a 
general line of rubber goods? 

A. I think the defendant company was the ouly company before 
the year 1873 engaged in the manufacture of a general line of rub- 
ber goods that had the words Goodyear, rubber, and company com- 
bined in its name. There was a company at Naugatuck called 
Goodyear’s Metallic Rubber Shoe Company, but their manufacture 

was limited to boots and shoes. Any other company except 
13 the defendant company having the words Goodyear, rubber, 
und company in their name and engaged in manufacturing 


> 
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was confined to a particular line or class of goods, I think, and not 
engaged in the manufacture of a general line of fubber goods. 
15 Q. Please state whether about the year 1882|there was proposed 


a change of name of the Goodvear’s India Rubb¢ 


uring Company to the Legislature of the State of 
if so, what occurred. 


r Glove Manufact- 
Connecticut ; and, 


A. The only change proposed to the Legislature was in the winter 


of 1882. A resolution was referred to the comn 
tions, not for changing the name but proposing 
company should be known and called and mig 


ittee of incorpora- 
hat the defendant 
it sue and be sued 


by the name of the Goodyear Rubber Manufact#ring Company, as 


well as by the name of the Goodyear’s India Rt 
facturing Company. 


Counsel for the complainant objects to the tes} 


ness as to the contents and terms of the resolutio 


bber Glove Manu- 


imony of the wit- 
. 


The witness resumes: Mr. F. M. Shephard aid his counsel ap- 
peared in opposition, representing the Goodyear Rubber Company, 


which they claimed was a joint-stock company o1 
laws of the State of Connecticut. It was found 1 
ing before the committee, as their charter had 


ganized under the 
hey had no stand- 
been repealed and 


their corporate privileges annulled by the act of March 25th, 1880, 
and no application had been made to revive the cbmpany before the 


supreme court within six months after the passage 
afterwards made a new organization. 
tions of the Legislature offered to change the nam 


company to the “Goodyear Rubber Manufacturi! 


objected to giving two names to the same company. 


was then withdrawn, as the defendant company di 
up their old name. 


135 
tion referred to by the witness. 


Cross-examination by Mr. MacFar.anp: 


16 X Q. During the whole period of your conné 
fendant company you were a lawyer in full practi 
with the exception of the time you spent in Cong 

A. I was; with a fair practice. 

17 X Q. Did you have active charge of any d 
company’s business? 


A. I had nothing to do with the manufacturing. 


18 X Q. Did you have anything to do with the 

A. I did not. 

19 X Q. Did you have anything to do with t 
spondence ? 

A. I did not, except when consulted occasional] 

20 X Q. During the period you refer to was Mr. 
executive officer of the company? 


of saidact. They 


The commjttee on incorpora- 


e of the defendant 
ig Company,’ but 
The resolution 
id not wish to give 


Defendants’ counsel offers to produce a copy of the resolu-. 


ction with the de- 
ee in Connecticut, 
) 


CSS : 


epartment of the 


sales ? 
ie business corre- 


y by Mr. Allerton. 
Allerton the chief 


A. While Mr. Allerton lived in New York he was the chief exeeu- 


_ tive officer of the company. He had a superint 


endent, Mr. B. M, 
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Hotchkess, at Naugatuck. Mr. Allerton moved to Naugatuck soon 
after 1870, I think; I am not positive as to the vear without inquiry. 
His brother, R. G. Allerton, was treasurer in New York, and after 
Mr. J.G. Vermeule came into the company he became the vice- 
president and after Mr. R. G. Allerton’s death the treasurer, and was 
the managing man of the business in New York. Mr. Geo. M. Aller- 
ton continued to be the president until his death, in December, 1882. 
21 X Q. In your direct examination I think you stated that in 
the years 1871-2 a large part of the business of the defendant com- 
pany was done under one of the abbreviated names mentioned by 
you. Will you be good enough to state the source of your knowl- 
edge on that subject? 
136 A. My source of knowledge is a personal examination of 
the letter books, order books, letters, and orders of the defend- 
ant company received during that period. My examination was 
made since then. 
22 X Q. Did you make that examination with special reference 
ascertaining that fact? 
A. I made the examination in company with Mr. Allerton for the 


— 
a 
oe 


purpose of seeing by what names the defendant company was known 


during the period referred to. 

23 X Q. Are you able to state the percentage of business conducted 
under the corporate name of the company as compared with that 
transacted under the aggregatively abbreviated names you have 
given ? 

A. Lam not. We have tried for several years to keep the corre- 
spondence in the full name of the Goodyear India Rubber Glove 
Manufacturing Company or the Goodyear Rubber Manufacturing 
Company by sending envelopes with those names printed on the 
back inclosed in our letters generally. 


Counsel objects to all that part of the answer of the words “I am 
not” as not responsive to the question. 


24 X Q. How do you know the facts stated in the latter part of 
your answer ? 

A. From my own observation to a great extent. 

25 X Q. Observation of what, may I ask; your personal observa- 
tion of the correspondence as it occurred ? 

A. I have a great many letters in the course of the year myself 
from the defendant company and such an envelope is uniformly en- 
closed. When I have been at the store on different occasions I have 
noticed such was the custom of the company. I bave been there 
but a small portion of the year, of course. 

26 X (. Were your visits to the store, as a rule, with special 
137 reference to the business of the company or casual cails when 
you happened to be in the city” 

A. I always go there when in the city, if I have time; frequently 
on business, but go there when I have no business, if I have time 
for it. | 

27 X Q. Can you say how many times a year, on an average? 

A. I could not. 
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28 X Q. Are vou able to state by whose procurement the license 
which you produce was obtained in the name of the Goodyear 
Manufacturing Company ? | 

A. [am not. The only knowledge I have is | found it among 
the papers of the defendant company. 

29 X Q. Referring to the packages of papers which you have pro- 
duced, are you able to state what proportion those packages bear in 
the aggregate to the whole correspondence of the company during 
the periods covered by those papers ” 

A. I am not. 

30 X Q. Are you able to state the proportion which any one of 
those packages bear to the whole correspondence ? 

A. I made an examination with Mr. Allerton, soon after the 
bringing of this suit, and found a very large proportion had some 
abbreviated name during the period I have referred to in my testi- 
mony, but what proportion each or the whole of such papers bore 
to the whole correspondence we never estimated. 

31 X Q. Is the answer which you have made as definite an answer 
to the question as you wish to make? 

A. It states the fact, as far as my examination is concerned. 

32 X Q. Does the result of that examination enable you to state 
the proportion any one of those packages bear to the entire corre- 

spondence during the period covered by the papers in it? 
138 A. It does not, for we did not take out nearly all the papers 

which were so abbreviated. AJ] that Mr. Vermeule has pro- 
duced has been taken out since then. 

33 X Q. Do you state the last fact of your own knowledge? 

A. I do; in this way, that the papers Mr. Allerton took out were 
all taken to Naugatuck, and what Mr. Vermeule produced were sep- 
arate from these papers. 

34 X Q. Which were taken out first and which last? I suppose 
you don’t know from your personal knowledge ? 

A. I have no personal knowledge of the time when the papers 
produced by Mr. Vermeule were taken out, except that they were 
taken out since Mr. Allerton’s death. 

30 X Q. How do you know that latter fact ? 

A. Only by inquiry at the store before they were taken out. 

36 X Q. Did you personally assist in searching for the papers 
contained in the packages which you have produced ? 

A. I did, but was only present part of the time. 

o7 X Q. Part of them, then, were found in your absence ? 

A. They were, but selected by Mr. Allerton by my direction and 
forwarded to Naug: ituck. 

38 X Q. You directed the principle, then, upon which the search 
should be made? 

A. The only principle was to see how our name had been abbre- 
viated _— to 1873 in our business. 

39 X Q. Did your directions embrace all sorts of abbreviations or 
only certain abbreviations ? 

A. I think we looked for all sorts of abbreviations. 
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40 X Q. Are you able to produce specimens of the letter-heads and 
bill-heads which were employed by the defendant company during 
the period covered by the papers which you have produced ? 

A. I will produce them. 

41 X Q. Do you mean te be understood that prior to 187] 

139 and ’72 these were individuals, copartnerships, and corpora- 

tions engaged in miscellaneous dealing in India-rubber goods 

that employed the words “ Goodyear,” and “ Rubber,” and “ Com- 
pany in combination ? 

A.*I did not speak of dealers only. I spoke of companies en- 
gaged in manufacturing and selling a general line of rubber goods. 
The word “ Goodyear” was used by a great many dealers in differ- 
ent cities who were selling rubber goods, but not manufacturing. 

12 X Q. Your answer was, then, intended to be limited to corpora- 
tions both making and selling a general line of rubber goods? 

It was. 

43 X Q. Have you intended to be understood as saying in your 
“ge examination that your company was not known to the trade 

1 New York as a glove company ¢ 

Bi | did not say that, I think; but they were better known as 

The Goodyear Rubber Manufacturing Company ” or the “ Goodyear 
Rubber Company ” for ten years prior to 1873 or after they engaged 
in the manufacture of a general line of rubber goods. 

44 X Q. Will you state how you know that fact? 

A. Only from an examination of the correspondence. Mr. Shep- 
hard and the houses he was connected with frequently addressed 
them as the Glove Company only. 

45 X Q. Are you able to state the name of any customer of your 
company in New York or of any individual, firm, or corporation 
with whom your company has had dealings that has not at some 
time addressed your company as the “ Glove Company ?’ 

A. I ean give the names of leading firms in New York that have 
usually ade lressed us as Goodyear Rubber Company and Goodyear 
Rubber Manufacturing Company. 

16 X Q. And by other abbreviation, have they not? 
140) A. Yes; by other abbreviations—* I. R. | ‘ompany.” and “TI. 
Rk. G. Company ;” the abbreviations where “ glove” is left 
out are much more numerous. 

47 X Q. If Lunderstand you, the application to the Connecticut 
Legislature was not for a change of name, but for an additional 
name ¢ 

A. It was. 

is X Q. Was that resolution to which you have referred preceded 
by a petition ? 

A. It was not; according to my recollection, a simple resolution 
was prepared by me and referred. 

49 X Q. You appeared as the advocate in support of the resolu- 
tion ? 

I did. 

50 X Q. To what committee was the resolution referred ? 

A. Committee on incorporations. 
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o1 X Q. Who opposed the resolution before the committee on 
behalf of the plaintiff company ? 

A. Mr. Shephard and his counsel, Mr. Samuel L. Warner. 

52 X Q. The resolution was finally reported adversely ? 

A. I am not sure, but I think not. I think it was withdrawn. 

53 X Q. You say that the committee offered to report in favor of 
your changing your name to the “ Goodyear Rubber Manufacturing 
Company?” 

A. The chairman told me, as I recollect it, that there would be no 
objection to that on the part of the committee. 

o4 X Q. Who was the chairman ? 

A. I can’t say positively now. I think there were two chairmen 
during that session. [ will refresh my memory and let you know. 

db) X Q. Was it told you during a session of the committee ? 

A. Iam not sure about that, but it was in the committee room. 

o6 X Q. Do you remember whether any one on behalf of the 

plaintiff company was present at the time? 
141 A. I dou’t think there was. 
o7 X Q. On what grounds did the plaintiff company base 

its objections to your re solution ? 

A. The plaintiff claimed that they were the Goodyear Rubber 
Company under the laws of Connecticut. 

58 X Q. And that was their only claim ? 

A. I can’t say that that was their only claim. 


Adjourned to Monday, September 17, 1885, at one p. m 
New York, September 17, 1883. 
Adjourned to Monday, October 1. 
New York, October 1, 1883. 
Adjourned to Monday, October 12, 1883. 
New York, October 12, 1883 
Adjourned to Wednesday, October 31, 1883, 11 a. m 
New York, October 31st. 
Present: W. W. MacFarland, Esq., counsel for complainant ; 
Wyllys Betts, Esq., counsel for defendants. 
Cross-examination of SrepHen W. KeLLoce continued : 


59 X Q. I hand you a postal card mailed October 23d of the pres- 
ent year, ad neg to the New York Oil Cabinet Company, and 


signed Goodyear Rubber Company, by R. 8. Schofield. Do you 
know fom Mr. Schofield is? 
142 A. I do not. I don’t know that I ever saw the man, but I 


may know him; I do not recall the name now. 
60 X Q. You do not recognize him as a person in the employ of 
the defendant ? 
A. I do not know all the employees by name. 
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Postal card referred to is marked for identification Complainant’s 
Exhibit Postal Card, October 31, 1883. 
Cross-examination closed. 
S. W. KELLOGG. 
Sworn to before me— 
H. S. HOYT, Jr., Sp. Ex. 


CLinton VAN V ret, a witness of lawful age, produced on this 
examination on the part of the defendants, being first duly cau- 
tioned by me and sworn to testify the truth, the whole truth, and 
nothing but the truth, deposes and says as follows: 


1 Q. What is your name, age, residence, and occupation ? 

A. My name is Clinton Van Vleet; age, 59 years; residence, Plain- 
field, N. J.; cashier for the Goodyear Rubber Manufacturing Com- 
pany. 

2 Q. How long has that been your occupation ? 

A. For about seven years; previous to that book-keeper for the 
same company; since its organization and before that with the 
Goodyear India Rubber Glove Manufacturing Company. 

3 Q. What was the business of the Goodyear Rubber Manufactur- 
ing Company during your connection with it, and where was it car- 
ried on? 

A. Manufacturing gossamer garments at 108 to 114 Worster street, 
New York. The cloth or gingham was sent to Naugatuck and 
coated and returned to New York city. The garments were there 
cut out and made and finished complete ; these gossamer garments, 

ladies’ and gentlemen’s overcoats, hats, leggings, «ce. 
145 {Q. During what years did you act as book-keeper for the 
Goodyear’s India Rubber Glove Manufacturing Company and 
the Goodyear Rubber Manufacturing Company? 

A. From November Ist, 1872, for about four years... 

5 Q. During that time and during your connection with said 
company as cashier, what knowledge did you have of the manner 
in which the said companies were addressed by letter and of the 
name or names under which checks were drawn to their order? 

Counsel for complainant objects to the question as irrel@vant and 
immaterial. 

A. From November Ist, 1872, quite a large percentage of the let- 
ters and checks were addressed Goodyear Rubber Company, Good- 
year Company, Goodyear & Company, Goodyear’s, in addition to 
their regular title. 

6 Q. Did this occur as well before as after the incorporation of the 
Goodyear Rubber Manufacturing Company ” 

A. Yes, sir. 

7 Q. Do you know whether any of the letters, checks, or orders 
addressed or drawn to the defendant company, under any of the 
titles detailed by you, were received by any other person or corpo- 
ration? If so, state who it was and what wes done with such let- 
ters, checks, and orders, and when such things oceurred. 

1O—300 
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A. Since November Ist, 1872, there have been a number of our 
orders and letters, with checks, delivered to the Rubber Clothing 
Company, and checks returned oftentimes to the sender, and the 
orders, in many cases, filled by them. 

8 Q. When did such things oceur—since 1872? 

A. Since they adopted the name of Goodyear Rubber Company. 

9 Q. Has that occurred every year since then? 

A. I think it has. 
144 10 Q. Have you any evidence to show that the Rubber 
Clothing Company has received and filled orders intended 
for the defendant company? If so, please produce it. 

A. Yes, sir; here are two letters of A. E. Lucas, dated September 
15th and September 5lst, 1885, showing that an order intended for 
us was filled by the Rubber Clothing Company. This was for rub- 
ber boots. 

Two letters of Walde, Dieh! & Co., dated October 26th and 27th, 
1883, showing that an order intended for us was filled by the Rub- 
ber Clothing Company. This was for two dozen No. 2 rubber spit- 
toons and two No. 5 mats. 

Letter containing order of C. T. Bodifield & Company in reply to 
a letter of ours of November Ist, 1882. This order was for rubber 
carpeting. 

Here is a letter of John Gauche’s Sons, August 3d, 1883, stating 
that the last order intended for us was filled by the Goodyear Rub- 
ber Company. 

D. J. Cushman letter, dated August 3,1883: an order intended for 
us, he there states, was filled by the Rub ber Clothing Company. 

11 Q. Does these instances of the filling of orders by the com- 
plainant company intended for the defendant company during the 
year last past fairly represent the amount of orders that have ‘been 
in like manner filled by them during each of the preceding years 
since 1872? 

The question is objected to as immaterial and irrelevant, as not 
calling for facts, and as incompetent to prove the facts sought to be 
established. 

A. These orders for 1583 are a fair percentage for the preceding 
years. 

12 Q. Do you know that of your own knowledge ? 

A. Yes, sir. 

13 Q. How does it happen that you produce document ary eVi- 

dence of orders filled ouly during the past year’ 
140 A. We have only produced a portion of this year. We 
have only commenced for a short time to save the letters in 
which the parties have notified us that their orders were filled by 
the Rubber Clothing Company. 

14 Q. Can you produce evidence that checks intended for the de- 

fendant company were received by the complainant company 


A. I can. 
Letter of M. Kreisle & Company, $63.80, October 4th, 1883, were 
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sent back by the Goodyear Rubber Company to Austin, Texas, to 
Kreisle & Co. 

Letter of Bryan & Cheeck, October 17th, 1583, contained a check 
for $128.04, returned to Glasgow, Kentucky. 

Letter of Goldthwaite’s Sons, May 7, 1885, containing check for 
$166.96, returned to Marion, Indiana. 

Letter of George A. Eddy, July 19, 1885, containing draft for 
$70.85, returned to Leavenworth, Kansas. 

Letter of Fite, Porter & Co., September 7, 1853, containing draft 
for 856.85, returned to Nashville, Tennessee. 

Letter of the National State Bank of Burlington, lowa, containing 
a draft for $12.81, dated February 26,1883, opened by Rubber Cloth- 
ing Company and returned to us. 

Draft from 8. Shirmver & Co. for $148.73, dated February 15th, 
L585, returned to Cincinnati. 

Letter from Berry, Demoville & Co., containing check or draft for 
$110.14, dated October 9th, 1882, returned to Nashville, Tennessee. 

Letter from Story & Roberts, containing check for $98.65, received 
by the Goodyear Rubber Company on November 4th, 1882, as ap- 
pears by the stamp on the letter, was returned to Mexico, Texas. 

Letter of William Litterer & Co., December llth, 1882, draft for 
: $22.80, returned to Nashville, Tennessee. 

146 Letter of Arthur Peter & Co., July 30, 1883, containing 
check for $34.15, returned to Louisville, Kentucky. 

Here isa letter from Berry, Demoville & Co., October 15, 1883, 
received by Rubber Clothing Company and returned to us by them. 

Letter from H. E. Wilkens, Springfield, Massachusetts, received 
by Goodyear Rubber Company and Rubber Clothing Company, as 
per posta! card, dated Septem ber 4th, 1883. 

Letter of The Great Western Dispateh, dated September 14, 1885, 
received by Goodyear Rubber Company and returned to the office 
of The Great Western Dispatch Company. 

Letter from P. L. Williams & Son, received by Goodyear Rubber 
Company and answered by them. 

Letter of Thomsen & Muth, dated September 12, 1883, received 
by Goodyear Rubber Company and returned to us. 

Letter from Henry W. King & Company, February 27% 1883, re- 
ceived by Goodyear Rubber Clothing Company and delivered to us. 

Letter of Keingood, Rosenthal & Doyle, received by Goodyear’s 
Rubber Company and returned to us. 

Letter from Salisbury & Klein, addressed us, opened: by Goodyear 
Rubber Company and returned to us. 

15 Q. Can you state, of your own knowledge, whether the instances 
in which the complainant company has received cheeks intended 
for the defendant company and returned them to the correspondents 
have been as numerous during each of the years since 1872 as they 
were during the year 1883? 

A. I think they were. 


Defendant’s counsel offers for identification the letters referred to 
in the 10th and 14th answers, and the same are marked Defendants’ 
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Exhibits Orders Filed by Rubber Clothing Company, Nos. 1 to 6, and 
Defendants’ Exhibits Checks Received by Rubber Clothing Com- 
pany, Nos. 1 to 11, and Defendants’ Exhibit Letters Opened by Rub- 
ber Clothing Company, Nos. 1 to 8. 


147 Cross-examination by Mr. MacFarLanp: 


16 X Q. Have you any other employment than that of cashier in 
the Goodyear Rubber Manufacturing Company ? 

A. Cashier for Goodyear’s Rubber Manuf: acturing Company and 
for Goodyear’s India Rubber Glove Manufacturing C ompany. 

7X Q. What is the nature of your employment in the latter 
company ? 

A. As cashier. 

18 X Q. Does the former company keep a set of books distinctly 
its own independent from the latter? 

A. Not in New York city. 

19 X Q. What business has the so-called Goody ear Rubber Man- 
ufacturing Company outside of New York city ? 

A. Manufacturing goods at Naugatuck, Connecticut, I think. 

20 X Q. Does it manufacture goods there as a corporation dis- 
tinctly from and independent of the glove company ? 

A. I don’t think it does. 3 

21 X Q. In fact, I suppose, the business and effects are common 
to the glove company ? 

A. They are common to both saiiaiaiaaiiins I can’t say that there 
has been no separation. 

22 X Q. If there be any difference between them can you say in 
what it consists? 

A. No; I cannot. 

23 X Q. The gossamer clothing which you say is manufactured 
by the Goodyear Manufacturing Company passes, I suppose, when 
manufactured, into the stock of merchandise of the glove company ? 

A. Yes; into the stock of merchandise of both companies. 

24 X Q. I think you have stated that you do not know of any 
separate rights or interests peculiar to the one company as distinct 
from the other? 

A. There are none, to my knowledge. 

25 X Q. At what places are your duties performed ? 
148 A. At 503 and 505 Broadway, at the main establishment. 
26 X Q. Have you special charge of the correspondence of. 
the house? 

A. I have charge of the part referring to the cash and a general 
knowledge of the other. 

27 X Q. Do you know whether or not it is the habit of the com- 
pany or companies to preserve files of their letters received ? 

A. It is. 

28 X Q. And copies of the letters sent ? 

A. Yes, sir. 

29 X Q. Is it the habit of the company or companies to destroy 
any class of its correspondence ? 


A. No, sir. 
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30 X Q. What did you mean, then, by saying that the company has 
only recently commenced to preserve the letters relating to the fill- 
ing of orders by the complainant ? 

A. I meant to say that they kept them separate from their general 
correspondence. ' 

31 X Q. Then the letters that you have produced here are very 
seldom those that you have thought proper to separate from the 
general correspondence ? 

A. Yes, sir. 

32 X Q. Have you any recollection of any specific order intended 
for your company, but filled by the complainant, other than those 
mentioned in the letters that von have produced ? 

A. I do not remember the names of the parties they belonged to. 

33 X Q. Nor the times or circumstances nor the goods, I suppose? 

A. No, sir. 

34 X Q. Are what you said in regard to the orders equally true 
in regard to the checks receivid by the complainant, but intended 
for your company’? 

A. Yes, sir. 

35 X Q. Letters marked Iyxhibits Nos. 1, la, and 2, relating to 

the filling of orders bs the company, but intended for your 
149 company, are addresses to the Goodyear Rubber Company on 
its face, are they not? 

A. Yes, sir. 

36 X Q. The exhibit marked 3 on its face is addressed to the 
Goodyear Manufacturing Co® pany, is it not? 

A. Yes, sir. . 

37 X Q. Do you know h¢® the envelope containing it was ad- 
dressed ? 3 

A. I do not. 9 

38 X Q. Do you know hew the envelopes or letters referred to in 
Exhibit 4 were addressed ? 

A. I do not. 

39 X Q. Is your- answer the same in regard to the exhibits referred 
to, Nos. 5 and 6? 

A. It is the same. : 

40 X Q. I now eall your attention to the package ef exhibits 
marked from Nos. 1 to 11, introduced by vou this morning and re- 
lating to remittances. Look at Exhibits 7, 2, 6, 1, 8, 9, and 10, and 
state whether the letters of which they consist are not addressed on 
the face of them to the Goodyear Rubber Company. 

A. Yes, sir; they are. 

41 X Q. Do you know how the envelopes containing the other 
exhibits were addressed ? 

A. No, sir; I do not. 

42 X Q. I now eall your attention to the other class of exhibits 
introduced by you, consisting of letters received and opened, as you 
say, by the complainant, but in fact intended for your company ; 

Exhibit No. 2 consists of an envelope with its enclosure addressed 
to the Goodyear Rubber Company, does it not? 

A. Yes, sir. 
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3 X Q. Exhibit No. 3, of letters addressed to the Goodyear Man- 
ufacturing Company, was returned to you, with a memorandum stat- 
ing that they were addressed to the Goodyear Rubber Company, 
were they not? | 

A. Yes, sir. 
150 44 X Q. Do you know how the sais referred to in the 
pencil memorandum No. 4 was addressed ? 

A. No, sir; I do not. 

45 X Q. Does the same answer apply to Exhibits Nos. 6, 4, 5, and 
7 of this class ? 

A. Yes, sir. 

46 X Q. Exhibit No. 5 appears on its face to be addressed to the 
Goodyear Manufacturing Company, does it not” 

A. Yes, sir. 

47 X Q. I show you a postal card marked by the examiner for 
identification ; who is R. 8. Scofield ? 

A. He is a manufacturer of rubber garments in Wooster street. 


Redirect examination by Mr. Berrs : 


48 Re-D. Q. You stated on your cross-examination that you did 
not know how certain of the envelopes in which the letters were 
marked for identification came to the rubber company were ad- 
dressed ; please state what became of those envelopes. 

A. They were not returned to us—kept by them. 

49 Re-D. Q. Please to look at the bundle of letters marked De- 
fendants’ Exhibits Orders Filed by Rubber Clothing Company, and 
state how the letter and postal card numbered 3 and 6 are addressed. 

A. No. 3 is addressed to the Goodyear Manufacturing Company 
and No. 6 is addressed to Goodyear’s Manufacturing Company, 503 
Broadway. 

50 Re-D. Q. [s 503 and 505 Broadway the present address of the 
defendant’s company ? 

A. Yes, sir. 

di Re-D. Q. Now please look at the bundle of letters marked 
“Checks,” received by Rubber Clothing Company, and state how the 


letters Nos. 4, 5, and 10 are addressed. 


A. No. 4 is addressed, Goodyear’s Rubber Company ; No. 5, Good- 

year’s Rubber Manufacturing Company, box 1424—that is the 

151 box of the defendant’s company; No. 10, the enveiope is ad- 

dressed to Goodyear’s Manufacturing Company, 503 and 505 
Broadway. 

52 Re-D. Q. Now please look at the bundle of letters marked 
for identification Defendants’ Exhibit Letters Opened by the Rub- 
ber Clothing Company, Nos. 1, 2, 3, 5, 5a, 6, and 7, and state how 
those were addressed. 

A. No. 1, the statement is addressed upon its face Goodyear’s 
Rubber Manufacturing Company; the envelope in which it came 
was hana to Goodyear Rubber Company, 505 Broadway; No. 
3, Goodyear’s Rubber Manufacturing Company, 503 Broadway ; No. 
5, Gusipene’s Rubber Manufacturing ( ‘ompany ; 5a, Goodyear Rub- 


MANUF'’G CO. ET AL. VS. THE GOODYEAR RUBBER CO, 79 
ber Manufacturing Company; No. 6, Goodyear Rubber Manufact- 
uring Company; No. 7, Goodyear Rubber Manufacturing Com- 
pany. 

Adjourned to 14th November, 1883, at 11 a. m. 
CLINTON VAN VLIET. 


New York, November 14th, ’83—1.30 p. m. 
Recross examination of Mr. VAN Vitret continued: 


Present: Mr. MacFarland, counsel for complainants; Mr. Betts, 
counsel for defendants. 

53 X Q. Referring to the postal ecard to which your attention was 
called in your last examination, the R. S. Scofield is in the employ- 
ment of the defendant? 


A. 3e8. 
54 X.Q. And the postal was sent in connection with its’ busi- 
ness 7 


A. Yes, sir. 

55 X. Q. Have checks ever come to you, intended for the glove 
company, made payable to the order of the Goodyear Rubber Com- 
pany ¢ 

A. I think so. 
152 56 X. Q. In such cases have you endorsed the checks in 
the name of the Goodyear Rubber Company ? 

A. No, sir. 

57 X. Q. Has any one else connected with the glove company 
done so? 

A. Not that I know of. 

58 X. Q. What did you do with the checks when they came so pay- 
able ? } 

‘A. Deposited them in our bank. 

5” X. Q. Without any endorsement ? 

A. Not without an endorsement. 

68 X. Q. What kind of endorsement? 

A. For deposit to the credit of Goodyear’s I. R. Glove Manufact- 
uring Company. 

61 X. Q. Without endorsing the name of the payee at all? 

A. Without any other endorsement. 


Redirect : 

62 Re-D. Q. What is the employment of R.S. Scofield, whose name 
ison the Exhibit Postal Card? 

A. Cutter of rubber garments. 

63 Re-D. Q. Has he anything to do with the correspondence of the 
company ? 

A. No, sir. 

64 Re-D. Q. Has he any authority to sign letters or postal cards 
in the name of the company? 

A. No, sir. 
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65 Re-D. Q. Look at the letter which I now show you and state if ° 
you know what it is. 

A. Yes, sir; it is regarding some rubber staples that were returned 
tous and an order intended for us filled by the Goodyear Com- 
pany. 

66 Re-D. Q. Do you know when that letter was received by the 
defendant company ? 

A. September 27th, 1882. 

67 Re-D. Q. Can you produce a bill-head used by the defendant 
company to illustrate the style of bill-head in use by them prior to 
the incorporation of the Goodyear’s Rubber Manufacturing Com- 
pany ? 

A. You have one there which illustrates it. 

153 The bill produced by the witness, which is dated Decem- 
ber 31st, 1874, is offered in évidence by defendants’ counsel 
and marked Defendants’ Exhibit Illustration of Bill-Head. 

At request of complainant’s counsel the following copy of said 
bill is made a part of the record : 


Goodyear’s India Rubber Glove M’f’g Co., manufacturers and dealers 
in rubber goods of ev ery description. 


68 Re-D. Q. In the bill-head just produced by you the word Good- 
year’s in very large capitals occupies a line by itself, does it not, as 
do also the words rubber goods, in a line by themselves, in very large 
sapitals, the other lines being printed in much smaller letters ? 

A. Yes. 

Defendants’ counsel offers in evidence the letter referred to by the 
witness in answer to questions 65 and 66, and the same is marked 
Defendants’ Exhibit Gittell Letter. 


69 Re-D. Q. Can you state what the custom has been of the de- 
fendant company during all the time of your connection with them 
in regara to the sending of printed return envelopes in all their 
letters to their correspondents and in regard to the nuraber of let- 
ters received by the company from their correspondents in such 
printed return envelopes ? 


Objected to by counsel for complainant on the ground that the 

facts called for are immaterial and irrelevant 

A. It has been the custom to enclose a printed envelope in each 
and every communication from the house, and about 75 per cent. 
of the letters received have been in these printed addressed en- 

velopes. 
154 70 Re-D. Q. Can you produce one of these envelopes and 
state how long it has been in use as above described ? 

A. I can produce one; I don’t know just how long that particu- 
lar kind has been in use; I should think four or five years, and 
similar addressed printed envelopes all the time I have been there. 

The envelope produced by the witness offered in evidence by de- 
fendants’ counsel and marked Defendants’ Exhibit Recent Style of 
Return Envelope. 
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Counsel objects to that part of the answer referring to similar 
envelopes and insists that the envelope alleged to be similar should 
be produced as the best evidence. 


71 Re-D. Q. Do vou know whether a search at the store of the 
defendants has been made for any of the return envelopes showing 
the style in use prior to the one produced by you; onl if so, with 
what success ? 

A. I don’t know of any search being made. 

Defendants’ counsel offer to prove that such search has been 
made by the defendants for return envelopes in use subsequently to 
1872 and prior to the use of the envelope produced by the witness, 
and that such search has been unsuccessful, and in view of testi- 
mony to that effect, which will be introduced, the following question 
Is put: 

72 Re-D. Q. What do you mean in your answer to the 70th ques- 
tion by the statement that similar addressed printed envelopes have 
been in use all the time I have been there? 

A. I mean by similar envelopes that they have been with differ- 
ent addresses or numbers on Broadway. 

73 Re-D. Q. Can you describe them? 
155 A. Some with 488, 490, and 492 Broadway, corner Broome 
street. I don’t—I can’t state accurately how the names were 
placed upon them. 

74 Re-D. Q. Please state when the company added to their store 
on Fulton street the building known as 166 Fulton street ? 

A. March, 1872. 


Recross : 


75 Re-X. Q. Has the defendant a place of business at 205 Broadway? 
It has. 

76 Re-X. Q. How long has it had one there? 

A. I don’t know; ever since I have been with the company. 

77 Re-X. Q. Has the Pp. O. box been 1424 ever since you have 
been with the company ? 

A. It has. 

78 Re-X. Q. I hand you an envelope addressed as follows, in the 
upper left hand corner: “ Factories, Naugatuck, Conn.,” bene: ath, 
“Goodyear’s India Rubber Glove Manufacturing Company, manu- 
facturers and dealers in all kinds of rubber goods,” and I ask you 
whether that envelope is at present used by the defendant company ; 
and, if not, when it ceased to use it? 

A. It is not in use at present and has not been since my connec- 
tion with the company. 

79 Re-X. Q. You are quite positive as to your last statement ? 

A. To the best of my knowledge and belief. 

80 Re-X. Q. I hand you Defendant’s Exhibit Bill-Head, bearing 
date December 31, 1874, and I ask you whether at that date defend- 
ants did not use envelopes corresponding to that bill-head ? 

A. I think they did. 

11—309 
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§1 Re-X. Q. Will you tell me the precise date at which the defend- 
ants commence to use envelopes like the Defendants’ Exhibit Recent 
Style of Return Envelope, the exhibit being marked as of to-day ? 

A. I cannot. 
156 82 Re-X. Q. Referring to the letter marked as an Exhibit 
Gillett Letter, October 25, 1882, it appears that the order 
filled by the complainant company was addressed to the Goodyear 
Rubber Company ? 

A. It does. 

83 Re-X. Q. What personal knowledge have you as to Mr. Seo- 
field’s authority to write letters or postal cards? 

A. I know that he has no authority to do it. 

84 Re-X. Q. What is the source of your knowledge? 

A. I know that no one at the factory in Wooster street has that 
authority. 

85 Re-X. Q. How do you know it? 

A. I know that he couldn’t have the authority without my know- 
ing it. 7 

86 Re-X. Q. Is it any part of your duty to confer authority upon 
others to write letters for your company ” 

A. It is. 

87 Re-X. Q. What is your commission in that respect and to 
whom does it extend. 

A. [ attend to most of the correspondence and have the authority 
to direct those in the employ of the company to write any letters. 

88 Re-X. Q. Does your authority extend to forbidding any one to 
write letters without your especial authority ? 

A. Any one not an officer of the company in New York city. 

89 Re-X. Q. Did you ever forbid Mr. Schofield to write any let- 
ters or postal cards relating to his own part of the business ? 

A. I did not. 

90 Re-X. Q. Do you mean to say that it was improper on the part 
of Mr. Schofield to write the postal card in question ”? 

A. Yes, sir; I would say that he had no authority to do it. 

91 Re-X. Q. You mean, I suppose, no authority from yourself? 

A. I don’t think he had authority from any one. 

157 Counsel asks that the last answer may be stricken out as 
not responsive or relevant. 

92 Re-X Q. How do you know lie had no authority from any one 
to write it? 

A. I don’t think he had authority from any one to write it. 

Same motion to strike out. 

93 Re-X Q. Is that all you know about it ? 

A. Yes, sir. 

94 Re-X Q. Are vou prepared to swear that Mr. Schofield is not 
in the habit of writing postal cards and letters relating to his own 
part of the business ? 

A. [am prepared to swear that he isn’t in the habit, to my knowl- 
edge. 


MANUF G CO, ET AL. VS. THE GOODYEAR RUBBER CO- SS 


95 Re-X Q. I suppose that you do not know whether he does or 
not ? 

A. I haven’t any knowledge of his doing it. 

96 Re-X Q. Have you any knowledge of his not doing it ? 

A. I believe he is not in the habit of doing it. 

37 Ke-X Q. Who has the immediate supervision of Mr. Scofield’s 
actions ? 

A. Mr. Vermeule, the president of the company. 

95 Re-X @. Your duties relate more particularly to the finances of 
the company, I suppose ? 

;. Yes, Sir. 

99 Re-X Q. Has your company a secretary ? 

A. Yes, sir. 

100 Re-X Q. What is his name? 

A. Greorge M. Allerton. 

101 Re-X Q. Has he anything to do with the correspondence? 

A. Not in New York city. 

102 Re-X Q. Are there different departments in your company 
and heads of departments ? 

A. Not in New York city. 
158 105 Re-X Q. The president is the general executive in New 
York city, is he not? 
A. Yes, sir. 
CLINTON VAN VLIET. 
Sworn to before ne— 


H. S. HOYT, Jr., Sp. Ex. 


STEPHEN W. Kk ELLOGG, a witness called on behalf of the defend- 
ant, testities as follows: 


1 Q. Have you been previously examined in this case ? 

A. I have. 

2. Can you state the custom of the defendant Co. in regard to 
the custom of sending return envelopes in their letters and produce 
envelopes illustrating said custom ” 

Counsel for complainant Co. objects to question as calling for im- 
material and irrelevant facts. - 

A. I testified in my former examination that such had been the 
custom, and was requested by Mr. McFarland to produce the return 
envelopes used formerly and in 1878. 

Mr. MacFarland states, subject to correction, that he thinks the 
witness is in error in regard to the nature of his request. 

I could not find any such return envelopes at the store in New 
York, and made search in the factory in Naugatuck. I found two 
return envelopes, which I produce here, such as were used prior to 
1872. They were found among letters of 1568. 

Defendants’ counsel offers in evidence the two envelopes produced 
by the witness, marked “ Defendants’ Exhibits Return Envelopes of 
1868, Nos. 1 and 2. 
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159 3 Q. Look at the printed slip and letter which I now hand 
you and state what they are and what they illustrate. 

A. The printed slips used as long ago as 1867 by some of the 
customers of the glove Co. They are headed “ Goodyear’s Rubber 
M’f’g Co., 205 Broadway, New York.” ‘This was attached to a letter 
dated November 3, 1867, addressed Goodyear Rubber Co., and 
signed F. M. Hubbard. The printed slip also — signed F. M. Hub- 
bard. 

Objection by complainant’s counsel on the ground of irrelevancy 
and immateriality. 

4 Q. Please explain how these printed slips were used, and to 
what extent, and during what period. 

A. I find them attached to letters among the correspondence of 
the company in 1867 or 1868 more especially in regard to rubber 
rings. They are attached to letters or correspondence giving orders 
for them. | 

5 Q. Were these printed slips received by the defendant company 
as orders from numerous different correspondents during 1867 and 
1868 ? 

A. I think there were a number of different ones; I can’t say 
how many. 

Defendants’ counsel offers in evidence the said printed slip re- 
ferred to by the witness and the letter attached and the same are 
marked Defendants’ Exhibit Slip and Letter. 


Cross-examination : 


6 X Q. Who printed the printed slip attached to the letter to 
which you have referred ? 

A. I have no knowledge of them except as I find them attached 
to the correspondence. 

7 X Q. Have you not reason to know that the glove company 

printed them? | 
160 A. I have no knowledge, but think they may have printed 
them and sent them out to their customers at the time. 

8 X Q. Have you any serious doubt that they did so? 

A. I don’t know who else would have done it; but have no 
knowledge about it. 

9 X Q. Do you not really think that the company did it? 

A. I think they may have done it. 

10 : 4 (). Referring to those printed notices. you use the expression 
them; does that imply that you found more than the one you pro- 
duced ? 

A. It does; there were quite a number of them sent in a box to 
Mr. Betts. 

11 X Q. How many of them ? 

A. I could not tell without looking up the papers. 

12 - (). Are you able to produce the others f If SO, please pro- 
duce them. 

A. I will try to have them found in the oftice here. 
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13 X Q. Are they at present here in Mr. Betts’ office? 

A. They were last spring. I have not seen them since. 

14 X Q. When did you find the one that you produced to-day ? 

A. That is one that I found amongst the papers of the company 
several months ago when searching for letters. 

15 X Q. To what periods of time do the printed slips refer that 
you say are in Mr. Betts’ office, but which you have not produced ? 

A. I think in 1867 or 1868. 

16 X Q. Do they bear at the top exactly the same name—Good- 
vear’s Rubber Manufacturing Company ? 

A. They are all alike, as I recollect them. 


Counsel for complainants calls for the production of the 
161 printed slips referred to by the witness as in the possession 
of the defendants’ counsel. 


17 X Q. You have introduced in evidence the articles of associa- 
tion of Goodyear’s India Rubber Glove Manufacturing Company, 
filed in the secretary of state’s office March 20th, 1873, and the 
county clerk’s office in the county of New York March 24th, 1873. 
What action, if any, was had under that certificate? 

A. I don’t think any action was ever had under that. 


Defendants’ counsel offers in evidence above-named articles of 
association and they are marked Defendants’ Exhibits Articles of 
Incorporation, Goodyear’s India Rubber Glove Manufacturing Com- 
pany in New York. 

Defendants’ counsel offers in evidence articles of incorporation of 
Goodyear’s Rubber Manufacturing Company, filed with secretary of 
state March 20th, 1873, and with the county clerk in the county of 
New York March 24th, 1873, and they are marked Defendants’ 
Exhibit Articles of Incorporation, Goodyear Rubber Manufacturing 
Co. in New York. 

1S X Q. The same persons made the last certificate introduced as 
those who made the first? 

A. The same, I believe. 

19 X Q. What action was taken in pursuance of the last cer- 
tificate ? ° 

A. I don’t know — action was taken. 

20 X Q. The business and financial interests of the persons mak- 
ing those certificates were identical under each, | suppose ? 

A. | suppose they were. 

21 X Q. And actually represented in the corporation already in 
existence of Goodyear’s India Rubber Glove Manufacturing Com- 

pany ? 
162 A. They were a part of the stockholders of the defendant 
company; but they did not embrace all of the stockholders 
of the defendant company ? 

22 X Q. The certificates were filed in the interests of the then 
existing corporation of the defendant company ? 

A. I suppose they were. 
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' Defendants’ counsel offers in evidence copy of articles of associa- 
tidn of the Goodyears’ Rubber Manufacturing Company; they are 
marked Defendants’ Exhibit Articles of Association of Goodyear’s 
Rubber Manufacturing Co. in Conn. 

Defendants’ counsel also offers in evidence a copy of the amend- 
ment to the original Connecticut articles of association of the Good- 
vear’s India Rubber Glove Manufacturing Co., dated August 7, 1867, 
and the same are marked Defendants’ Exhibit Amendment of Conn. 
Articles. 

23 X Q. What was done, if anything, under the articles of asso- 
ciation filed in Connecticut in 1882? 

A. The company was regularly crganized. 

24 X (). Made uD of officers and stockholders of the glove Uo. 7 

A. Thev were all stockholders of the glove company, but consti- 
tating a part only of the stockholders of that company. 

25 X Q. Is there an identity of interest between the two organi- 
zations ? 

A. There is an identity so far. It was thought. that the business 
might be divided, but it has not been done yet. 

26 X Q. Was it any part of the object, in filing that certificate, to 
acquire or protect the name Goodyear Rubber Manufacturing Com- 

pany for the benefit of the glove Co. 
163 A. We claimed the right to use the name, and two of the 
four corporators in the New York Company of the samme name 


~~ 


had died or gone away, and we made a new organization pattly on f 
that account. 
27 X Q. I must ask for a little more definite answer to the ques- 
tion. ; 
A. Our object was to protect the name which we claimed the right 
to from many years’ use. 
28 X Q. Was it or was it not any part of the object to better se- 
cure to the glove Co. the right to use the name Goodyear’s Rubber 
Manufacturing Co.? 
A. I don’t think that was the object, for we considered we already 
had the right. 
29 X Q. Then, in your opinion, it was no part of the object ? 
A. I do not think it was. 
STEPHEN W. KELLOGG. 
Sworn to before me— 
H. S. HOYT, Jr., Sp. Ex. 
Adjourned to Noy. 15th, at 10 o'clock. > 


New York, Nor. 15th, 1SS8—10 a. m. 
Present: C. W. setts, Kisq’re, counsel for defendants, and MacFar- 
land, Esqr., counsel for complainants. 
Louis M. ALLERTON, a witness on behalf of the defendants, being 
duly sworn, deposes and says: 
1 Q. What is your name, age, residence, and occupation ? 
A. My name is Louis M. Allerton; age, eighteen years nine 
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months; residence, Naugatuck; Conn. ; occupation, in charge 
164 = of the clothing department of the Goodyear Rubber Manufact- 
uring Co. and Goodyear’s India Rubber Glove Manufactur- 
ing Co. 
2Q. Are you a son of Mr. George Allerton, who was formerly 
president of these companies ” 
A. Yes. 
? 3. Have you ever seen the store in St. Louis of the complain- 
| ant company and examined the signs upon the same; if so, when? 
* A. Yes; 1 have seen the signs a number of times between Janu- 
ary 6th and June Ist, 1882. | 
4 Q. Please look at the photograph which I now show you and . 
state whether it correctly represents the signs upon the said store of 
the complainant company in St. Louis as they appeared between 
January 6th and June Ist, 1882. 
A. Yes; it does. 


The photograph which the witness refers to is the one formerly 
referred to in this case in the evidence for the complainants and 
which was marked for identification on the 15th day of March, 
1883. : 

5 Q. Did the sign upon the St. Louis store at that time contain 
the statement found on the photograph that one of the factories of 
the complainant company was in Naugatuck, Conn. ? 

? A. Yes. 

6 @. What can you say in regard to the truth or falsity of that 
statement? 

A. That the Goodyear Rubber Company have had no factories in 
Naugatuck within my recollection, which dates back nine years. 
| mean by the Goodyear Rubber Company the plaintiff company. 

7 Q. During those nine years of which you speak have you been 
a resident of Naugatuck ? 


A. Yes. 


Cross-examination : 
8S X Q. Where are your duties—in Naugatuck or New York ? 
A. Naugatuck. . 
165 9X Q. Then they are connected with the factories in Nauga- 
tuck ? , 
A. Yes. 
10 X (). How did you give the full name of the defendant com- 
pany’? Will you be good enough to repeat it? 
A. Goodyear’s Rubber Manutacturing Company and Goodyear’s 
India Rubber Glove Manufacturing Company. 
11 X Q. Does it conduct all its business under those two names 
how ¢ 
A. All its business that I have anything todo with or that I know 
anything about? 
12 X Q. When did you last see the St. Louis store? 
A. Some time in May, 1882. 


L. M. ALLERTON. 
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Sworn to before me— 


H. S. HOYT, Jr., Sp. Ex. 


Mr. ALtFreD P. LEAYcRAFT, a witness on behalf of the defendant, 
being duly sworn, deposes and says: 


1 Q. What is your name, age, residence, and occupation ? 

A. My name is Alired P. Le ayeraft; age, 31 years; residence, 106 
East Fifty-sixth street, New York; occupation, cashier of the Good- 
year’s Rubber Manufacturing Company and Goodyear’s India Rub- 
ber Glove Manufacturing Company, lower department, 205 Broad- 
way. 

2 Q. How long have you been cashier for the company at 205 
Broadway? 

A. I have been cashier ever since the stores have separated—about 
seven years ago. 

3 Q. Previous to that time how were you occupied ? 
A. As cashier in the office of the company, at 162 and 164 
166 ~—- Fulton street. I went with the concern September 21st, 1868, 
and have been with them up to the present time. 
 4Q. How were you employed by the company whe n you first 
went there? 

A. Office boy. 

5 Q. At about what time did you become cashifr ? 

A. About 187]. 

6 Q. Did your duties as office boy and as cashief enable you to see 
the letters that were received by the company and the manner in 
which they were enclosed and addressed ? 

A. Yes. 

7 Q. Do you know whether it was the custom of the company, 
during all the years that you have been with tfiem, always to en- 
close, in the letters sent to their correspondents, printed return envel- 
opes similar to those which I now hand you? 


Defendants’ counsel hands to the witness the Defendants’ Exhibits 
Return Envelopes, 1868, Nos. 1 and 2,and the Exhibit Recent Style 
of Return Envelope. 

Objected to by counsel for complainant as calling for immaterial 
and irrelevant facts. 

A. It was. 

8 Q. Can you state what proportion of the letters received by that 
company during all the time you were with them, before the sepa- 
ration of the stores, about seven years ago, were enclosed in such 
printed return envelopes ? 


Same objection. 
A. About seventy-five per cent. 
Cross-examination : 


9 X Q. Who conducted the principal part of the correspondence 
of the business? 
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A. I should say the secretary—that is, out in the store. In the 
office, the treasurer. 
167 10 X Q. In stating the percentage of letters enclosing re- 
turn envelopes you refer, | suppose, to the correspondence 
which came under your personal observation ? 

A. It was the practice of the mail being brought in the office 
every morning and opened there by one of the officers of the com- 
pany, consequently I saw about all the mail that came to the con- 
cern. 

11 X Q. And it is from such observation that you make the state- 
ment as to percentage? 

A. It is. 

12 X Q. Are you able to state exactly the year that the defendant 
company commenced to use envelopes like the one marked Defend- 
ants’ Exhibit Recent Style ? 

A. No, sir. | 

15 X Q. Are vou abie to state that the defendants have entirely 
ceased the use of envelopes like the one marked Return Envelope 
18638, No. 1? 

A. They have no use for the envelopes like that, as they have 
changed their address. They use similar envelopes, but with a dif- 
ferent address. | 

14 X Q. Are you able to state exactly the year they ceased to use 
envelopes with the same address ? 

A. No, sir; I cannotstate the exact year. 


Redirect : 

15 Re-D. Q. Does the defendant company now use any other 
printed return envelopes than those similar to the one marked De- 
fendants’ Recent Style of Return Envelopes ? 

A. Not to my knowledge. 

A. P. LEAYCRAFT. 

Sworn to before me— 

H. S. HOYT, Jr., Sp. Ex. 


Adjourned until November 21st, at 11 o’clock a. m. 


168 New York, November 21, 1883—11 o’clock:a. m. 
Adjourned to January 11th, 1884, at 11 a. m. 


New York, January 11, 1884—11 a. m. 
Met pursuant to adjournment. | 
Present: C. Wyllys Betts, counsel for defendants; W. W. MacFar- 
land, counsel for complainant. 


FREDERICK W. STEPHENSON, on behalf of the defendants, being 
duly cautioned and sworn to tell the truth, the whole truth, and 
nothing but the truth, deposes and says, in answer to the following 
lnterrogatories : 

1.Q. What is your name, age, residence, and occupation ? 

A. Frederick W. Stephenson ; twenty-two years; 130 West Thirty- 
fourth street: dealer in rubber goods at 224 Sixth avenue, New York. 
}2— 50 
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2. Were you ever employed by the defendant at Goodyear’s 
India-rubber glove manufactory ? 

A. Yes. 

5 Q. When? 

A. From September, 77, to November, ‘85. 

4Q. Mr. John Vermeule, in his cross-examination, at cross-ques- 
tion 85, stated that you had informed him that the complainant 
company represented itself to be the same concern as the defendant 
company, and claimed that together you constituted one concern. 
Please state whether you gave Mr. Vermeule such information and 
relate the facts that you told him. 


Counsel for the complainant objects to the question as irrelevant 
and incompetent. 


169 A. Well, I told Mr. Vermeule of a case which occurred last 

fall, 1883, fall of 1883, with Mr. Price, of Harris & Price, 
Columbia & Mississippi. Mr. Price had bought his goods of me the 
year previous and went into the clothing company’s house suppos- 
ing that it was the Goodyear Rubber Manufacturing Company, 
where he was told that I was out, but that they would take his order 
and give it to me, I being in the house that sold the western trade, 
they taking charge of the southern trade. Mr. Price, not being quite 
satisfied with the story, came on up to the Goodyear Rubber Manu- 
facturing Company’s house, where he told that story and placed his 
order; that is the substance of it. Mr. Virden, of E. & 8S. Virden, 
Jackson, Mississippi, who had previously bought goods of the Good- 


vear Rubber Manufacturing Company, I met in the street one day, 


and, upon enquiring if he intended to buy any goods of me this fall, 
told me that he had already done so. Upon investigation [ found 
he had bought of the Rubber Clothing Company, where he said 
they had represented to him that they were the house where he had 
previously bought his goods; that is the amount of what I told Mr. 
Vermuele. 
F. W. STEPHENSON. 
Sworn to before me— 
H. S. HOYT, Jr., Sp. Ex. 
Adjourned to two o’clock. 


Met pursuant to adjournment, Jan. 11, at two o'clock p. m. 
Counsel present as before. 


Mr. Rospert 8. WALKER, a witness produced on behalf of the de- 
fendant, being duly cautioned and sworn to tell the truth, 
170 ‘the whole truth, and nothing but the truth, deposes and says 
as follows in answer to interrogatories: 
1 Q. What is your name, age, residence, and occupation ? 
A. Robert S. Walker; 46 years of age; Flatbush, New York ; 
publisher and broker. oa 
2. Were you ever connected with the defendant company; and, 
if so, when ? 
A. I was, as secretary, from 1862 to 1878. 
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3+ Q. Please look at the letter from F. M. Hubbard, dated Novem- 
ber 3d, 1867, and a printed slip attached thereto, signed by Hubbard, 
with the printed title “Goodyear’s Rubber M’f’g Co.,” which letter 
and slip are marked “ Defendants’ Exhibit Slip and Letter, Nov. 14, 
1885, H. S. H., Jr., Ex’r,” and state whether you know anything 
about the said letter and slip and about the similar slips attached 
to letters in the “ Defendants’ Exhibit Letters No. 15, June 15, 1883, 
ss. &.21., de. BSt. 

A. Well, while I was connected with the company we received 
such slips and such letters signed by I. M. Hubbard for rubber 
rings for a wagon seat which he had invented. On this letter | 
notice some figuring in my handwriting, which I[ identify, made at 
the time the letter was received. This Mr. Hubbard travelled in 
the West, selling rights to manufacture lis patent seats, and was in 
the habit of giving the parties to whom he sold rights orders on us 
for rings 1n the form of these printed slips. It is difficult to say ex- 
actly how long this arrangement continued, but at least a year or 
more, during which time we received not less than fifty slips, I 
should say, perhaps a hundred. These slips we bad nothing to do 
with the printing of, to the best of my recollection. 


ROBERT 8. WALKER. 


Sworn to before ne— 


H. S. HOYT, Jr., Sp. Ex. 


Adjourned to January 24th, 1884, at eleven a. m. 


171 New York, January 24th, 1884—11 a. m. 


Met pursuant to adjournment. 
Present: Mr. MacFarland, for complainant; Mr.-C. Wyllys Betts, 
for defendants. 


Crinton VAN Vutet, a witness of lawful age, produced on the part 
of the defendants, having been by me first duly cautioned and sworn 
to testify the truth, the whole truth, and nothing but the truth in 
the matter in controversy herein, and being examined by Mr. Betts, 
counsel for defendants, deposes and says as follows: 


1 Q. What is your name, age, residence, and occupation * 


A. My name is Clinton Van Vliet; my age is thirty-nine years 
old ; my residence is at Plainfield, New Jersey, and my occupation 
is cashier to the Goodyear Manufacturing Company. 

2 Q. Have you heretofore testified in this case? 

A. Yes, sir. 

3 Q. Please state whether during the occupation of the store at 
the corner of Broadway and Broome street by the defendant com- 
pany they were accustomed to place upon their stationery, such as 
letter-heads, bill-heads, cards, tags, circulars, price lists, &c., the 
words “ Broadway, corner of Broome street,” in prominent charac- 
ters? And, if so, please produce specimeus of such stationery used 
during that period. 

A. Thev were. (Specimens produced by witness.) 
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Defendants’ counsel offers in evidence specimen produced, and 
same is marked “.Defendants’ Exhibit Stationery, January 24, 1884, 


H. 8. H., Jr., Ex’r.” 


4 Q. How long did the defendants occupy that store ? 
172 A. About five years—from about 1876 to 1881. 

5 Q. And during all those years did they continue to use 
such stationery with the words “ Broadway, corner of Broome street,” 
prominently upon it, as shown in the exhibits? 

A. They did. 


Cross-examinvation waived. 


CLINTON VAN VLIET. 
Sworn to before me— 
H.S. HOYT, Jr., Sp. Ex’r. 


Defendants’ counsel offers for identification additional specimens 
of stationery, which are marked “ Defendants’ Additional Specimens 
of Stationery, January 24, 1884, H. 8. H., Jr., Ex’r.” 

Case closed for defendants. 
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175 Defendant’s Exhibit. Notice No. 1, June 28, ’83. 


H.S. H., Jr., Special Examiner. 


SPECIAL NOTICE. 


Our Company was organized in 1844, aud is now the oldest Mann- 
facturing Company in the business. We have no connection what- 
ever with a concern, lately started, styled “GOODYEAR RUBBER 
('O.” We have no branch stores any where, and our only office in 
New York is at our Warehouse, No. 205 Broadway and 162, 164 «& 
166 Fulton Street. To avoid mistakes, in future please address us 
in full as below— 


Goodyear's I. R. Glove M’f'g Co., 
205 Broadway, 


Bov 1424. New York. 


Defendant’s Exhibit, Notice No. 2, June 28, ’83. 


H.S. H., Jr., Special Examiner. 


TO THE PUBLIC. 


We beg to notify our patrons that being the oldest established 
GOODYEARS RUBBER M'F°G CO., under the “GOODYEAR'S 
PATENTS, and having established an enviable reputation for our 
productions, there have been many rubber JoBBING and RETAILING 
houses started under names quite similar to ours, and we have to 
caution any one wishing to communicate with us to be particular 
and address 


GOODYEAR’S RUBBER M’F’G COMPANY, 


or 


GOODYEAR’S INDIA RUBBER GLOVE M’F’G COMPANY, 
| 458, 490, 492 BROADWAY. 


NEW YORK CITY. 
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177) Ss“ Derenpants’ Exurpit License.” UH. 8S. H., Jr., Sp] Ex’r. 
September 5th, 1883. 
License. 
No. 5150. 
Granted Sept. 1, 1862; expires Sept. 1, 1863. 
To all whom it may concern: 

This license is granted to the Goodyear M’f’g Co., of the city of 
New York, in the county of New York and State of New York, to 
carry on the business or occupation of retail dealers at No. 38 John 
street, in the aforementioned city, county, and State, having paid 
the tax of ten dollars therefor conformably to the provisions of an 
act entitled “An act to provide internal revenue to support the Gov- 
ernment and to pay interest on the public debt,” approved July 1, 
1862. 

This license to be in force until the first day of Sep., 1865, pro- 
vided the said Goodyear M’f’g Co. shall conform to the requirements 
of said act and of such other act or‘acts as are now or may hereafter 
be in this behalf enacted. : 

Given under my hand and seal, at my office, this 20th day of No- 
vember, A. D. 1862. 

ik. 81 SHERIDAN SHOOK, 
Collector of the 32d Collection District, 
in the State of New York. 


178 Derenpants’ Exuipit Gitiertr Letrer. Nov. 14,’83. H.S. 
Fi., Of., OX fF. 


E. W. Gillett, 
[ Monogram. ] Manufacturer & Importer, 
38 to 44 Michigan Avenue. 


(Dictated letter.) 


Cuicaaco, 9-25, 1882. 

Received Sept. 27th, 1882. 

Goodyear’s Rubber Man’f’g Co., New York. 

GENT: Sume time ago we rec’d a notice from you saying that you 
had ree’d from some party unknown, but presumably from us, 3,200 
No. 63 stopples, to which we replied that we had returned you but 
one lot, and you had returned us No. 6 to replace. It now appears 
that we shipped the stopples to you—which was right—and sent our 
letter to the Goodyear Rubber Co., which was wrong. On receipt of 
the letter they shipped us the No. 6 stopples, and we supposed that 
they were the parties to whom we had sent the 6}. After a long 
correspondence we have discovered our error and remit them for the 

15—300 
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stopples that they sent us. You therefore have to our credit 5,200 
No. 64 rubber stopples, we having sent them to you ch’g’s prepaid ; 
and as our bottles are now running different size we want the 6} 
stopples. Please forward same to us, via all rail fr’t, without 
delay, and we will try and give you some orders in the future that 


are more profitable. 
Please quote very lowest price that you can make us for 43, 53, 6, 
and 63 stopples, and oblige 
Yours truly, EK. W. GILLETT. 
Cr, 


pha tay am 
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179 Detendant’s Exhibit, Recent Style of Return Envelope. 
Nov. 14, 1883. 


H. S. H., Jr., Examiner. 


GOODYEARS RUBBER MFG CO. 


AND 


Goodyear’ s LR. Glove Mfg Co. 


RUBBER GOODS OF EVERY DESCRIPTION, 


503 & 505 Broadway, St Nicholas Hotel Block, 
NEW YORK CITY. 


‘vtst GHHSITAVISA 


P. O. Box 1424. 


FACTORIES, NAUGATUCK, CONN. 


Defendant’s Exhibit, Return Envelope of 1868, No. 1. 
° Nov. 14, ’S3. 


H. 3. | JR., Examiner. 


Factories, Naugatuck, Conn. 


GOODYEAR'S : 


India Rubber Clove M’f’g Co., 


MANUFACTURERS AND DEALERS IN ALL KINDS OF 


INDIA RUBBER GOODS, 


WAREKHOUSES, 


205 Broadway and 162 & 164 Fulton Street, 
Box 1424. | NEW YORK CITY. 


EGRESS pe ee a, Sk Pars + wp 
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180 Defendant’s Exhibit, Return Envelope of 1868, No. 2, 
Nov. 14, ’83. 


H. 8S. H., Jr., Examiner. 


GOODYEAR'S 


INDIA RUBBER GLOVE M’F’G Co., 


Manufacturers and Dealers in all kinds of 


INDIA RUBBER GOODS, 


205 BROADWAY and 
I62 and 164 FULTON ST., 


Box 1424. NEW YORK CITY. 


Defendant’s Exhibit Slip and Letter, Nov. 14, ’83, 
H. Ss. H., Jr., Exr. 


(SLIP.) 


Goodyear’s Rubber Mig Co., 
205 Broadway, New York. 
Please send me 10 lbs. Rubber Rings, for Hubbard & Brown’s 
Spring Seat. ‘eee | 
Send by Express, C. O. D. Price $1.30 per Ib. 
Fr. M. HUBBARD. 
dg % sund. 


(LETTER.) 


{rPpon, Wis., Nov. 3, 1867. 
GooDYEAR RuBBER Co. 
GENTLEMEN: Please send me ten (10) pounds of rubber rings for 
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my spring wagen seat. I am giving a good many orders to 
181 get the rings of you. Your bargain with me was to furnish 

them to my customers for $1.30 per pound and what I want 
at ten per cent. off. I want good rings cut § of an inch long, tube 
one inch bore, rubber 3 of an inch thick—the same as you sent me 
before. I have some cards printed to give my customers your ad- 
dress, but if I had some of your envelopes it would help some to- 
wards having the orderssent to you. Please send them just as quick 
as possible by express, with C. O. D., and oblige, yours respectfully, 


Ir. M. HUBBARD. 


, 


DEFENDANTS Exuipit ARTICLES OF INCORPORATION GOODYEAR’S 
InpIA Rupper Grove M’r’a Co. 1n New York. Nov. 14, 1883. 
H. 8. H.. Jr.. Ex’s. 


Certificate of Incorporation of Goodyear’s India Rubber Glove Manu- 
facturing Company. 


We, Géorge M. Allerton, John D. Vermeule, Robert S. Walker, 
and Reuben G. Allerton, all of the State of New York, do hereby cer- 
tify that we are desirous to form a company pursuant to the provis- 
ions of an act of the Legislature of the State of New York entitled 
“An act to authorize the formation of corporations for manufactur- 
ing, mining, mechanical, or chemical purposes,” passed February 
17th, 1848, and of the several acts extending and amending the 
same. 

First. That the corporate name of said company is to be Good- 
year’s India Rubber Glove Manufacturing Company. 

Second. That the objects for which said company is formed are 

the manufacture and sale of all description of goods made 
182 from India rubber or other similar substances and the licens- 

ing others to manufacture and vend such rubber goods under 
any patents said company may at any time possess and the trans- 
acting any business appertaining thereto. 

Third. That the amount of capital stock of said company shall be 
two hundred and fifty thousand dollars. 

Fourth. That the term of existence of said company is to be fifty 
years. nf 

Fifth. That the number of shares of which the said stock is to con- 
sist is to be twenty-five hundred. 

Sixth. That the number of trustees who shall manage the con- 
cerns of said company for the first year is four. 

Seventh. That the names of said trustees are George M. Allerton, 
John D. Vermeule, Robert S. Walker, Reuben G. Allerten. 

Eighth. That the names of the town and county in which the 
operations of said company are to be carried on and in which its 
principal place of business is to be located are the city and county 
of New York. 

GEO. M. ALLERTON. — [seAt. 
JOHN D. VERMEULE, {[SeAL. 
ROB’T J. WALKER. SEAL. 
R. G. ALLERTON. SEAL. 
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STATE OF NEW YORK, | a 
City and County of New York, j ~° 


On this 18th day of March, 1873, before me personally appeared 
George M. Allerton, John D. Vermeule, Robert 8. Walker,and Reuben 
G. Allerton, to me known to be the individuals described in and who 
executed the foregoing certificate, and they severally acknowledged 
that they executed the same for the purposes therein mentioned. 

JAMES K. AYMAR, 
Notary Public, N. Y. County. 


183 (Endorsed :) Filed Mareh 20, 1878. 


STaTE OF New York, 
yr. PY - 83: 
City and County of New York, § 
I, Charles E. Loew, clerk of the said city and county and clerk of 
the supreme court of said State for said county, do certify that I 
have compared the preceding with the original certificate of the in- 
corporation of Goodyear’s India Rubber Glove Manufacturing Co. 
on file in my office, and that the same is a correct transcript there- 
from and of the whole of such original. 
In witness whereof I have hereunto subscribed my name and 
affixed my official seal this 24th day of March, 1873. 
[SEAL. | CHAS. E. LOEW, Clerk. 


DEFENDANTS Exuipir ARTICLES OF INCORPORATION GOODYEAR’S 
RvuBBER M’r’G Co. 1x New York. Nov. 14, 1883. H.S. H., Jr., 
Ex’r. : 

Certificate of Incorporation of Goodyear’s Rubber Manufacturing Com- 

} UY 
pany. 


We, George M. Allerton, John D. Vermeule, Robert S. Walker, 
and Reuben G. Allerton, all of the State of New York, do hereby 
certify that we are desirous to form a company pursuant to the pro- 
visions of an act of the Legislature of the State of New York entitled 
“An act to authorize the formation of corporations for manufactur- 
ing, mining, mechanical, or chemical purposes,” passed February 
17th, 1848, and of the several acts extending or amending said 

, ae 
184 First. That the corporate name of said company is to be 

“ Goodyear’s Rubber Manufacturing Company.” 

Second. That the objects for which said company is formed is the 
manufacture and sale of various descriptions of goods made from 
India rubber and other substances under certain patents and other- 
wise and the licensing others to manufacture and vend such rubber 
goods and the transacting any business appertaining thereto. 

Third. That the amount.of the capital stock of said company shall 
be two hundred and fifty thousand dollars. 

Fourth. That the term of existence of said company is to be fifty 
years. 

Fifth. That the number of shares of which the said stock is to con- 
sist is to be twenty-five hundred. 
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Sixth. That the number of trustees who shall manage the con- 
cerns of said company for the first year is four. 

Seventh. That the names of said trustees are George M. Allerton, 
John D. Vermeule, Robert S. Walker, and Reuben G. Allerton. 

Kighth. That the names of the town and county in which the 
operations of said company are to be carried on are the city and 
county of New York, but a part of the operations of said company 
are to be carried on in Naugatuck, in the State of Connecticut, and 
elsewhere. 


GEO. M. ALLERTON. SEAL. | 
JOHN D. VERMEULE. SEAL. 
ROBT S. WALKER. SEAL. 
R. G. ALLERTON. SEAL. | 


State OF New York, |, 
City and County of New York, - 


On this 18th day of March, 1873, before me personally appeared 

George M. Allerton, John D. Vermeule, Robert 8. Walker, and 

185 Reuben G. Allerton, to me known to be the individuals de- 

scribed in and who executed the foregoing certificate, and 

they severally acknowledged that they executed the same for the 
purposes therein mentioned. 

JAMES H. AYMAR, 
aie Public, N. Y. County. 


(Endorsed :) Filed March 20th, 1873. Anson S. Wood. 


STATE OF New YOrK, \ 


City and County of New York, f 8s: 


I, Charles E. Loew, clerk of the said city and county, and clerk of 
the supreme court of said State for said county, do certify that I 
have compared the preceding with the original certificate of the 
incorporation of Goodyear’s Rubber Manufacturing Co., on file in 
my oftice, and that the same is a correct transcript therefrom and 
of the whole of such original. 

In witness whereof I have hereunto subscribed my name and 
affixed my official seal this 24th day of March, 1873. 

[ SEAL. | CHARLES E. LOEW, Clerk. 


DEFENDANTS Exuisit ARTICLES OF ASSOCIATION OF GOODY EAR'S 
RuBBER M’r’G Co.,1xn Conn. Nov. 14,1883. H.S. H., Jr., Ex’r. 


Articles of Association of “ The Goodyear’s Rubber Manufacturing Com- 
*? 
pany. 


Be it known that we, the subscribers, do hereby associate ourselves 

in a body politic and corporate, pursuant to the provisions of the 

statute laws of the State of Connecticut regulating the forma- 

186 tion and organization of joint stock corporations, and the fol- 
lowing are the articles of our association and agreement : 
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Article i. 


The name of said corporation shall be “'The Goodyear’s Rubber 
Manufacturing Company.” 


Article II. 


The capital stock of said corporation shall be one hundred thou- 
sand dollars, divided into four thousand shares of twenty-five dollars 
each. 

Article ITI. 


The purpose for which said corporation is formed is the following, 
viz: To manufacture, sell, and deal in all kinds of India-rubber 
goods and merchandise and machinery and in goods, wares, and 
merchandise composed wholly or in part of India rubber ; to buy, 
sell, and deal in such other wares and merchandise as may be con- 
venient in connection with said business, and to keep a wholesale 
and retail store, with such branches as may be established; to buy, 
sell, own, and deal in any real or personal property necessary or 
convenient for the prosecution of said business, and generally to do 
all things incidental to said business and the proper management 
thereof. 

Article IV. 


The statute laws of the State of Connecticut relating to joint stock 
corporations are hereby particularly referred to and made part of 
these articles, and the corporation hereby established and organized 
under said statute laws shall have the powers and proceed accord- 
ing to the regulations described and specified therein. 


Article V. 


Each subscriber to these articles agrees to take the number of 
187 shares of the capital stock annexed to his name, each share to 
be of the par value of twenty-five dollars, and to pay not less 
than twenty per cent. in cash at the time of subscription, and the 
balance thereof in installments, as the directors may call in the 
same. 
Article VI. 


The said corporation is established and located in the town of 
Naugatuck, county of New Haven and State of Connecticut. 
Dated at Naugatuck this 23d day of March, A. D. 1882. 


Subscribers’ names. ‘No. of shares. 
SeXy Mk’ 6, es Two thousand shares (2,000). 
JOHN D. VERMEULE-----...-.-Twelve hundred “ = (1,200). 
ET fit) Seen ee One hundred 4 (100). 
ees SE a, SR, ne cencscuns Three hundred “ (300). 
S. W. BAGG q. .n~ cacocs ccocce ld WO hundred ¥ (200). 
Ig i i One hundred . (100). 
ee IE ciicectvcntns were One hundred . (100). 


‘ 
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DeFENDANTS’ Exurpir AMENDMENT OF Conn. ARTICLES. Nov. 14, 
1888. H.S5. H., Jr., Ex’. 


Be it known that we, the undersigned, being all the stockholders 
of the Goodyear’s India Rubber Glove Manufacturing Co., a joint 
stock corporation organized under the statute laws of this State and 
located in Naugatuck, in New Haven county, in pursuance of said 
statute laws, do hereby agree to amend the articles of association 
under which the said corporation was organized by erasing that part 
of said articles describing the purpose for which said corporation 
was formed and inserting in lieu thereof the following, to wit: 

The purpose for which said corporation is formed is the following, 

to wit: To manufacture, sell, and deal in all kinds of India- 
188 rubber goods and merchandise and in machinery and in 

goods, wares, and merchandise composed in part of India 
rubber; to buy, sell, and deal in such other wares and merchandise 
as may be convenient in connection with said business, and to keep 
a wholesale and retail store with such branches as may be estab- 
lished ; to buy, sell, own, and deal in any real or personal property 
necessary or convenient for the prosecution of said business, and 
generally to do all things incidental to said business and to the 
proper management thereof; and the statute laws of the State of 
Connecticut rel: ating to joint stock corporations are hereby particu- 
larly referred to and made part of said articles of association. 

Dated at Naugatuck this 7th day of August, A. D. 1867. 

GEO. M. ALLERTON. 
R. G. ALLERTON. 
ROB'T 8S. WALKER. 
J. W. KELLOGG. 

B. M. HOTCHKISS. 


A certificate of the foregoing amendment of articles of association 
was deposited in the office of the secretary of state, and a duplicate 
thereof with the town clerk of the town of Naugatuck, and the said 
amendment was subseribed by all the stockholders and published in 
two newspapers printed in New Haven county, in which county 
said corporation is located, according to the provisions of the statute 


law of Connecticut. | 
Attest: ROBERT S. WALKER, Secretary. 
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191 Derrenpants’ Exuipir VERMILYE ORDER. April 14th, 1883. 
J. A.S., Examiner. 


Office of Wm. G. Vermilye, India rubber goods of all descriptions, No. 
6 Park piace. 


New York, July 17, 1869. 
Mr. Goodyear & Co.: 

Please deliver immediately, at No. 6 park place, the following 
goods: 

1 steel punch. 
W.G. VERMILYE, 

(Section referred to on pp. 66 and 67 :) 

Sec. 2. Said Goodyear India Rubber Glove Manufacturing Com- 
pany shall be and remain a body politic and corporate by that name, 
located at said Naugatuck, and shall have and enjoy its said corpo- 
‘ate franchise and all the rights and privileges herein granted for 
the purpose of manufacturing, selling, and dealing in all kinds of 
India rubber goods and merchandise and machinery and in goods, 
wares, and merchandise composed wholly or in part of India rub- 
ber; to buy, sel¥, and deal in such other wares and merchandise as 

may be convenient in connection with said business, and to 
192 keep a wholesale and retail store, with such branches as may 

be established ; to buy, sell, own, and deal in any real or per- 
sonal property necessary or convenient for the prosecution of said 
business ; and in and by said corporate name said corporation shall 
be, and is hereby, vested with the title to all the goods, chattels, 
lands, buildings, machinery, property, choses in action, patents, trade- 
marks, and effects of whatever nature hetofore acquired by and 
now belonging to said corporation, and is hereby authorized and 
empowered, in addition thereto, to purchase, take, hold, occupy, and 
enjoy to itself and assigns any such property, real or personal, in- 
cluding letters patent, as will enable it the better to carry on said 
business to advantage, and the same may manage, control, convey, 
sell, and dispose of at pleasure; and may purchase and hold, either 
directly or through agents or trustees, all rights, easements, fran- 
chises, interest, stocks, and estate that may be advantageous to or 
convenient in the prosecution of said business, and the right to sell, 
lease, mortgage, or pledge the same; may take and execute leases of 
real estate, may sue and be sued, defend and be defended, in any 
court of record or elsewhere, and may have and use a common seal, 
and alter the same at pleasure. 
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CoMPLAINANT’s Exuipit I. July 24,1883. H.S. H., Jr., Ex’r. 


[SEAL. | STATE OF CONNECTICUT, 
OFFICE OF SECRETARY OF STATE. 
Goodyear’s India Rubber Glove Manufacturing Company. 
NAUGATUCK, June 1st, 1847. 
195 This certifies that the subscribers and others have associ- 
ated themselves as a body politic and corporate under the 
name “Goodyear’s India Rubber Glove Manufacturing Company,” 
pursuant to the statute of the State of Connecticut passed May ses- 
sion, A. D. 1837, and entitled “ An act relating to joint stock corpora- 
tions.” 

The purpose for which the above corporation is established is the 
manufacturing and selling of India-rubber gloves and mittens and 
other India-rubber goods, together with keeping a retail dry goods 
and grocery store. 

The capital stock of said corporation is six thousand dollars, and 
is divided into shares of twenty-five dollars each, two hundred and 
forty of which shares are taken and subscribed by the parties as 
follows, to wit: , 

Francis Spencer has subscribed and taken one hundred shares. 

Barrillai Arnst has subscribed and taken four shares 

Gustavus Spencer has sabscribed and taken one handred and 
thirty-six shares. 

FRANCIS SPENCER, 
President. 
GUSTAVUS SPENCER, 
FRANCIS SPENCER, 
Directors. 
NEW Haven County, 88: 
NAUGATUCK, June 7th, 1847. 

Personally appeared Francis Spencer, as president of “ Goodyear’s 
India Rubber Glove Manufacturing Company,” and Gustavus 
Spencer and Francis Spencer, as directors of said company, sagners 
of the within and foregoing certificate, and made oath to the truth 
of the same before me. 

CHARLES NETTLETON, 
Justice of the Peace. 


Received and recorded June 9th, 1847, by— 
JOHN B. ROBERTSON, 
Secretary of State. 
194 STATE OF CONNECTICUT, 88: 
OFFICE OF SECRETARY OF STATE. 
[, Charles E. Searls, secretary of the said State of Connecticut, and 
keeper of the seal thereof and of the original record of the certifi- 
cate of the organization of Goodyear’s India Rubber Glove Manu- 
facturing Company, of which a copy is hereto annexed, do hereby 
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certify that I have compared the annexed copy of the said certificate 
with the original record thereof, now remaining in this office, and 
have found the said copy to be a correct transcript thereof and of 
the whole of the said original; and I further certify that the said 
original record is a public record of the said State of Connecticut, 
and does not appertain to a court; that the original certificate was 
deposited in this office on the 9th day of June, 1847, and recorded 
in a book kept for that purpose. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said State, at Hartford, this 17th day of November, 1882. 

[ SEAL. | CHARLES E-. SEARLS, 
Secretary of State. 


CoMPLAINANT’s Exuizsit Postar Carp. October 31, 1883. H. S. 
Eh., d8i, Eee 
New York, Oct. 23, 1883. 
The New York Oil Cabinet Co., 180 to 186 Cherry street, New York: 
Please send me on receipt of this, or as soon as convenient, one of 
your Wiley Patent Safety Oil Cabinets, 20 gallons. Compartment. 
Price, $—. Remarks: 
195 Please send me the cabinet which I looked at this morning, 
second-hand, 20 gallons. Price, $10.00, and oblige 
Yours, &c., 
GOODYEAR RUBBER CO., 
108 Wooster Street. 
R. S. SCOFIELD. 


Reverse: The New York Oil Cabinet Co., 180 to 186 Cherry street, 
New York City. Box 2012. : 


111. 
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197 United States Circuit Court, Southern District of New York. 


GOODYEAR RUBBER COMPANY 
rs. 
GOODYEAR’s INDIA RUBBER GLOVE MANUFACTURING COMPANY, GOob- 
year’s Rubber Manufacturing Company, George M. Allerton, and 
John. D. Vermeule. 


Testimony taken on the part of the complainant under and pur- 
suant to the 67th rule of the Supreme Court of the United States, 
before John A. Shields, Esq., a standing commissioner of said 
court, at the office of MacFarland, Reynolds & Lowrey, 61 Wall 
street, New York, Friday, Feb. 1, 1854. 

Appearances: Wm. W. MacFarland, for complainant; C. W. 

Betts, for defendant. 


198 Davip N. Ropes, a witness called by complainant, being 
duly sworn, testified as follows: 

1 Q. What is your name, age, and occupation ? 

A. David N. Ropes; of lawful age; residence, Orange, New Jersey ; 
occupation, president of the Vulcanite Jewelry Co., 104 Chambers 
street, city of New York. _ , 

2 Q. Were you the agent of the owner of the building on Broad- 
way, now occupied by the Goodyear Rubber Co., at any time prior 
to its being leased to that company ? 

A. I was; have had charge of the building for eight or ten years ; 
was some six or seven years prior to the time at which it was leased 
to them. 

3 Q. State, if you please, the circumstances attending the renting 
of that building to its present occupants. 

A. I had, as agent for the owner, leased the whole building to the 
Pennsylvania Railroad Co. in the month of November, 1881, or had 
agreed to lease it, making a verbal agreement with them. Abouta 
month afterwards they declined taking the premises, and knowing that 
the Rubber Clothing Co. were about moving from the store then oc- 
cupied by them in Broadway, I went to Mr. Shepard, the president 
of the company, and stated to him that I had this building for rent, 
and that it would be just the place for him for his business.” He ex- 
amined the premises and rented them of me very soon after. 

4 Q. The negotiation was opened by you ? 

A. It was. Mr. Shepard did not come to me; I went to him. 

9 Q. How long have you been connected with the India-rubber 
trade? 

A. Since July, 1855. 

6 Q. You are still connected with it? 

A. I am still president of the Vulcanite Jewelry Company. 

7 Q. Your business occupation has extended to the various 
branches of that trade? 

A. It has in the sale of hard rubber goods ; never in the soft rub- 
ber. 
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199 8 Q. How long have you known of Goodyear’s India Rub- 
ber Glove Manufacturing Company ? 

A. I think they were in business at the time [ became connected 
with the rubber business and have remained in it ever since. | 
have known them ever since in business. 

9 Q. By what name or abbreviation of name has that company 
been known to you, and, so far as you know, to the trade generally 
during that whole period ? 

Objected to as immaterial so far as the witness’ knowledge is con- 
cerned, and as incompetent in regard to the rest of the trade. 


A. I have known them as the Goodyear India Rubber Glove Man- 
ufacturing Company; that, [ think, was their whole title. The 
company with which Iam connected have sold them goods, and I 
think that has always been the name on our books and by which we 
have known them. 

10 Q. Are you able to state whether the company was known to 
the trade generally under that name or some abbreviation of it ? 

A. So far as my knowledge goes, they were generally known as 
the glove company—the rubber glove company—the short name in 
speaking of them. They were generally spoken of asthe glove com- 
pany. 

11 Q. IL understand you to say that is the name by which they 
were generally known for short in the trade in speaking of the com- 
pany? 

Same objection. 

A. So far as my knowledge goes, it was. 

12 Q. Has your knowledge of the trade been extensive or other- 
wise during the period of your connection with it? 

A. I was connected a good many years with the India Rubber 
Comb Co. Yes; I should say that I had a general knowledge of 
the rubber business since 1855. 


200 Cross-examination of Davip N. Ropes by Mr. Berts: 


1 X Q. Do you remember what dealers in rubber goodg have, to 
your knowledge, called the Goodyear’s India Rubber Glove Manu- 
facturing Company by the abbreviated title of glove company ? 

A. I could not specify any one in particular. 

2 X Q. Can you state how many you have heard do so? 

A. I cannot. 

3 X Q. Can you state any one to whom you have called the com- 
pany by that name? 

A. | cannot specify any one in particular. 

4X Q. Are you in any way connected with the complainant in 
this case, or have you been in business connection with it? 

A. No other way than having, as I have stated, leased them the 
building which they occupy, and having sold them goods mannu- 
factured by the companies with which I have been connected. 

5 X Q. These companies all deal in hard rubber goods, do they 
not-—the companies with which you are connected ? 

1o-—309 
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A. They do. We have sold and do now sell goods to the clothing 
company and to the glove company. ‘They are both customers of 
ours. 

6 X Q. What sort of goods do you sell to the Goodyear’s India 
Rubber Glove Manufacturing Company ? 

A. Jewelry and hair ornaments principally —combs—principally 
those. 

7 X Q. Have you stated all the conversation that you had with 
Mr. Shepard upon the occasion of the leasing to the rubber clothing 
company of the building they now occupy ” 

A. It would be impossible for me to state all the conversation I] 
had with him. 

8 X Q. Do you remember whether he said anything to you about 
wishing to occupy the corner of Broadway and Broome street for 
any reason ? 

A. I do not recollect that he said anything to me about it. 
201. I know that I urged upon him the desirability of the location, 
being a broad street; and, having the building to rent, of course 

I did what 1 could to get him to take it. 

9X Q. Was anything said about the peculiar business facilities 
that were offered by the location on that corner on account of the 
previous occupation by the Goodyear’s India Rubber Glove Manu- 
facturing Company and the knowledge that the public had of that 
location * 

A. I think nothing of that kind could have been said, for I am 
not aware they ever occupied it—not since | had anything to 
do with it. 

10 X Q. You knew that they occupied one of the corners, did you 
not—Broadway and Broome street? 

A. I knew that they occupied a corner of Broome street, but not 
this corner; I understood your question to refer directly to this 
corner. 

i] X Q. Was anything said in that conversation about the Good- 
vear’s India Rubber Glove Manufacturing Company having occupied 
a corner of Broadway and Broome street ? 

A. Not to my recollection, and if there had been I think I should 


have remembered it. 
’ DAVID N. ROPES. 


Sworn to and subscribed before me this 8th day of February, 1884. 
JOHN A. SHIELDS, Examiner. 


Ropert 8. WALKER, called by complainant, being duly sworn, 
testified as follows: 

1 Q. What is your name, age, and occupation ? 

A. Robert S. Walker; of lawful age; publisher and broker; place 
of business, 231 Broadway. 

2 Q. Were you at any time, if so, at what period, secretary 
202 of the Goodyear’s India Rubber Glove Manufacturing Com- 
pany ? 
A. | was secretary between the years 1862 and 1879. 
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3 Q. Embracing a period of 17 years? 

A. Seventeen years; it may have been 1861—it was 1861 or 1862. 

4 (. In that capacity did you have the charge of the general cor- 
respondence of the company ? 

A. I did. 

5 Q. What was the name usually employed in writing letters by 
and in writing letters to the company in the correspondence gen- 
erally ? 

\. The legal title of the company, Goodyear’s India Rubber Glove 
Manufacturing Company. 

6 @. The correspondence of the company was extensive? 

A. Yes, sir. 

7. Embracing, | suppose, many thousand letters in the course 
of a year? 

A. Yes, <}] 

8 Q. Your answer to my que stion is intended to embrace the whole 
pre riod of your service as secretar Vv 

A. Yes, si 

9Q. If id abbreviations of the full legal title were any time 
used what was the usual charaeter of the abbreviation? And, when 
| speak of abbreviations being employed, I refer as well to letters 
received as to letters written—to the correspondence generally. 


Objected to as not the best evidence, the matter being one of doc- 
umentary proof. 


A. Many of our letters, invoices, and bills were addressed to the 
company by different titles; the full title was abbreviated—some- 
times the Goodyear Glove Company; sometimes the I. R. Glove Co.; 
sometimes simply the Glove Co., and sometimes letters came to us 
Goodyear Rubber Co. or Goodyear Rubber Manufacturing Co.—vari- 
ous titles; there was considerable variety in the addresses of our 
letters. 

Same objection to the answer, and notice is given of motion 
203 to strike it out as not the best evidence, the matter being ca- 
pable of documentary proof. 


» 
10 (). The great bulk of the correspondence was under what name? 
Same objection and notice. 


A. Under the name of the legal title of the company—the Ciood- 
year’s India Rubber Glove Manufacturing Company. 
~ 11 Q. So that, if I understand you, these variations were the ex- 
ceptions to the general rule and practice. 


Same objection. 


A. Yes. 

12 Q. Do you know the handwriting of Mr. 8. W. Kellogg ? 

ne I do. 

13 Q. Will you look at the ietter which I show you, dated Water- 
bury, Ct., Oet. 21, 1878, and the receipt attached to it and state if 
the letter and receipt are in his handwriting? 
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Objected to as immaterial. 

A. It is, to the best of my knowledge and belief. 

14 Q. IL ask you whether the bill, dated August 27, 1878, which I 
hand you, certified as correct by Mr. Kellogg, is in his handwriting? 

A. Yes, sir. 

15 Q. The signature under the words “ please remit,” and so forth, 
is that of the late Mr. George M. Allerton, is it not? 

Mr. MacFaruanp: I offer in evidence the letter and the receipt 
appended to it, and itis marked Complainant's Exhibit, eb. Ist, 1854, 
No. 28. 

16 Q. I hand you a receipt dated July 6, 1859, signed Goodyear 
Glove Co., by Geo. M. Allerton, treas., and underneath M. b. Aller- 
ton. Do you recognize these signatures ? 

A. I recognize this signature as the signature of the treasurer, Mr. 
Geo. M. Allerton’s father. 

17 Q. Was he in the service of the glove company ” 

A. He was, I think. I was not then in the employ of that com- 
pany. 

204 Mr. MacFaruanp: I offer this receipt in evidence and mark 
it in blue pencil 1. 

Objected to. as the agency of M. b. Allerton is not proved. 

18 Q. I show you receipt dated July 16, 1859, signed Goodyear’s 
Glove Co., per A.,B. Travis. Who was Mr. A. B. Travis—do you 
know ? 

A. He was a clerk in the employ of the company for some vears, 
and had been there for some time when I came there, and I believe 
he is there vet. . 

Mr. MacFarvanp: | offer this receipt in evidence and mark it in 
blue pencil 2, and offer also those which | am about to show the 
witness and question him upon, marking them with their proper 
number as taken up. 

19 Q. I show you ‘receipt dated June 2, 1860, signed Geo. M. Al- 
lerton, trea., for Goodyear 1. R. Glove M’f’g Co. (marked 3). Do you 
recognize the signature ? 

A. I do. 

20 Q. As that of Mr. George M. Allerton, the treasurer? 

A. Yes, sir. 

21 Q. Another dated Aug. 8th, 1860, signed Goodyear Glove Ce., 
per A. B. Travis (marked 4). 

A. I recognize that as the signature of the same Mr. Travis. 

22 Q. Another dated Oct. 8, 60, signed Goodyear I. R. Glove Mfg 
Co., M. B. Allerton (marked 5). Do you recognize that signature ? 

A. Yes. It is the signature of Mr. Allerton’s father. 

23 Q. Was he in the employment of the glove company ? 

A. That date is before my connection with that company. He was 
in the employ of the company when I went there, and that is all the 
knowledge I have of it. 
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24 Q. Another dated Noy. 19, 1860, signed Geo. M. Allerton, trea. 
Goodyear I. R. Glove M’fg Co. (marked 6). Is that the signature of 
the treasurer? 

I recognize that as Mr. Allerton’s signature. 
205 25 Q. Another dated March 4, ’61, signed Goodyear I. R. 
Glove M’fg Co., M. B. Allerton (marked 7). Do you recog- 
nize the signature? 

A. Yes; signature of Mr. Allerton’s father. 

26 Q. Another, bearing same signature, under date Feb. 4, 62 
(marked 8)? 

A. I reeognize that. 

27 Q. Another, bearing same signature, _— date of Ap’l 8, 62 
(marked 9) 

| le that ! 

28 Q. Another under date May 7, 62, bearing same signature 
(marked 10)? 

A. ! recognize that. 

29 Q. Another under date June 14, ’62, bearing same signature 
(marked 11)? 

A. I recognize that. ! 

30 Q. Another dated July 26, ’62, bearing the same signature 
(marked 12); do you recognize that as the signature of Mr. Travis? 

A. Yes, sir. 

31 Q. Another dated Oct. Ist, 1862, signed Goodyear I. R. M’f’g 
Co., Robert S. Walker (marked 13)? 

A. I recognize that as my signature. 

32 Q. Another dated June 18, 63, bearing the signature Goodyear 
[. R. Glove M’f’g Co., M. B. Allerton (marked 14)? 

A. I recognize, that as the signature of Mr. Allerton’s father. 

33 Q. Of the treasurer’s father ? 

A. Yes; Mr. Allerton was treasurer at that time. 

34 Another under date Sept. Ist, 63, signed Glove Co., R. G. A. 
(marked 15)? 

A. That is the writing of Reuben G. Allerton; he became treas- 
urer of the company about that time; 1 presume he was when that 
was written, but I don’t know. ° 

35 @. Another under date July 10, 63, signed Goodyear L. R. 
Glove M’f’g Co., M. B. Allerton (marked 16)? 

A. I recognize that as the signature of Mr. Allerton’s father. 

36 Q. Another under date of Aug. 12, 1863; signed Goodyear I. R. 
Glove M’t’g Co., per R. G. Allerton (marked 17)? 

I recognize that as Mr. R. G. Allerton’s signature. 
Another dated Jan. 12, ’64, bearing the signature Good- 
year’s I. R. Glove M’f’g Co., by E. W. Bullinger (marked 18); who 
is Mr. Bullinger? 
200 A. I recognize that; he was the book-keeper of the com- 
pany. 

38 Q. Another, April 13, 64, signed Goodyear’s I. R. Glove M'f’g 

»., by KE. W. Bullinger (marked 19)? 

A. I recognize that as his signature. 
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39 Q. may rr under date May 11, 64, signed Goodyear’s [. R. 
Glove M’f’g Co., by E. W. Bullinger (ms arked 20): is that the same 
Mr. Ballinger’s s signature ? 

A. Yes, sir; same Mr. nities: [ recognize it. 

40 Q. cies dated Feb. 10, 1865, signed G.I. R. Glove M’t’g 
Co., by E. W. Bullinger (marked 21); is that the same Mr. Bul- 
linger ? 

A. Yes, sir. 

41 Q. Another under date May 9th, 1860, bearing the signature 
Goodyear’s I. R. M’f’g Co., per James G. Wells (inarked 22) ; who was 
Mr. Wells ? 

A. He was one of our clerks—entry clerk, I think, at that time. 

42 Q. Is that his signature ? 

A. Yes, sir. 

43 Q. Another under date June 7, 65, signed “ G. I. R. Glove 
M’f’g Co., by E. W. Bullinger” (marked 23); is that the signature 
of the same Mr. Bullinger? 

A. Yes, sir; same one. 

44 Q. Another under date Oct. 13, 1865, signed “ Goodyear’s I. R. 
Glove M’f’g Co., per R. G. Allerton” (marked 24) ? 

A. | recognize that as Mr. Allerton’s signature. 

45 Q. Another under date of Feb. 12, ’68, signed .“ Goodyear’s 
Glove Co., per Sweet ” (marked 25)? 

A. He was one of our clerks—book-keeper, I think, at that time. 

46 Q. Another under date March 9, 1868, signed “ Goodyear’s L. 
kh. Glove M’f’g Co., per Gray” (marked 26); who was Gray ” 

A. He was one of our clerks. 

47 Q. Is that his signature? 

A. Yes; that is his signature. 

48 Q. Another, June 19, 1568, signed “ Goodyear’s L. Rh. Co., 
207 Charles T. Carnes” (marked 27); do you recognize that sig- 
nature ? 

A. I do not remember the young man at all. 

49 Q. Another, Aug. 20, 1858, signed “Goodyear’s Glove Co., 
Gray” (marked 28); do you recognize that as the signature of the 
Mr. Gray before referred to? 

A. Yes, sir. 

50 Q. Another under date Sep. 23, 1868, signed “ Goodyear’s Glove 
Co. , per J. W. Turner ’ (marked 29); do you recognize that signa- 
ture? 

A. We had a J. W. Turner in our employ, but I am not familiar 
enough with his writing to swear to it. 


01 Q. Another, Nov. 19, 1868, signed “Goodyear Glove Co., per 


Gray” (marked 30); do you recognize that ” 
A. This is the signature of the s same Mr. Gray. 


o2 Q. Another dated Dee. 31,68, signed “ Goodyear Glove Co., per 


Gray” (marked 31); do you recognize that as the signature of the 
same Mr. Gray ? 

A. Yes, sir. 

53 Q. Another dated Jan. 11, 1869, signed “Goodyear Glove Co., 
per Gray” (marked 32); is that the same signature ? 
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A. Yes, sir. 

54Q. Another dated Feb. 16, ’69, signed “Good year Glove Co., 
per A. P. L.” (marked 33); do you recognize that signature? 

A. Yes; I recognize it as the writing of Alfred Leaycraft. 

55 Q. Who was he? 

A. He was one of the office boys of the company.. 

56 Q. Another dated March 18, 1869, signed “Goodyear’s Glove 
Co., per Gray” (marked 34); is that the signature of same Mr. 
Gray? 

A. Same Mr. Gray. 

57 Q. Another dated April 14, 1869, signed “ Goodyear Glove Co., 
per Teale” (marked 35). 

A. I do not recognize that. 

58 Q. Another dated July 21st, 69, signed “ Goodyear’s I. R. 
Glove Co., Folsom ” (marked 36). 

A. I recognize that signature. 
205 59 Q. Another dated Aug. 12,’59, signed “ Goodyear Glove 
Co., per A. P. L.” (marked 37). 

A. I recognize that as the writing of Alfred Leayeraft. 

60 Q. Who was he? 

A. He was one of our clerks—collector, &c., assistant in the 
office—one of the office boys. 

61 Q. Another under date of Feb. 17, 70, signed “ Goodyear’s I. 
R. Glove Co., per MeD.” (marked 38); do you recognize that ? 

A. I recognize that as the writing of James MacDonald. 

62 Q. Who was he? 

A. One of our clerks. 

63 Q. Another under date Ap. 19, ’70, signed “Goodyear Glove 
Co., per A. P. L.” (marked 39); do you recognize that signature ? 

A. Yes; that is Leayeraft’s signature. 

64 Q. Another dated May 20, ’70, signed “Goodyear Glove Co., 
per A. P. L.” (marked 40). 

A. I recognize that as Mr. Leayeraft’s writing. 

65 Q. Another dated July 28, 1870, signed “ Goodyear’s I. R. 
Glove Co., per Brotherton” (marked 41). 

A. I recognize that as the writing of James Brotherton. . 

66 Q. Who was he? 

A. One of our clerks. 

67 Q. Another dated Nov. 17, 1870, signed “ Goodyear’s Glove 
C'o., Brotherton” (marked 42); is that the signature of Mr. Brother- 
ton before mentioned ? 

A. Yes, sir. 

68 Q. Another dated Dee. 15, 1870, signed “Goodyear’s I. R. 
Glove Co., Brotherton” (marked 43); is that the signature of the 
same Mr. Brotherton ? 

A. Yes, sir. 

69 Q. Another dated Feb. 17th, 1871, signed “ Goodyear’s Glove 
Co., per Andrew B. Travis” (marked 44); do you recognize that sig- 
nature ¢ 

A. Yes; the same Mr. Travis before mentioned. 

70 Q. Another dated Ap’l 19, 1871, signed “ Goodyear’s I. R. G, 
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M’f’g Co., Brotherton” (marked 45); do you recognize that as Mr. 
Brotherton’s signature ? 
A. Yes, sir. 
209 71 Q. Another dated May 16, 1871, signed “ Goodyear’s I. 
R. G. M’f’g Co., Brotherton” (marked 46) is that Mr. Broth- 
erton’s signature? 

A. Yes, sir. 

72 Q. Another dated June 16, 1871, signed “ Goodyear’s I. R. 
M’f’g Co., Brotherton” (marked 47). 

A. I recognize that as Mr. Brotherton’s signature. 

73 Q. Another under date of July 12, 1871, signed “ Goodyear’s 
Glove Co., per McD.” (marked 48). 

A. I recognize that as the writing of James MacDonaid before 
mentioned. 

74 Q. Another dated Aug. 19, 1871, signed “ Goodyear I. R. M’f’g 
Co., Folsom ” (marked 49). 

43 recognize that as the signature of the Folsom before men- 
tioned. 

75 Q. Another dated Oct. 19, 1871, signed “ Goodyear’s Glove Co., 
A. R. L.” (marked 50). 

A. That is the signature of Alfred Leaycraft. 

76 Q. Another dated Nov. 17, 1871, signed “ Goodyear’s Glove 
Co., A. R. L.” (marked 51); is that the same Alfred Leayeraft’s sig- 
nature ? 

A. Same one. 

77 Q. Another dated Feb. 17, 1872, signed “Goodyear’s [. R. 
M’f’g Co., Folsom” (marked 52); is that the signature of the same 
Folsom ? 

A. Yes, sir. 

78 Q. Another dated May 21, 1872, signed “ Goodyear’s Glove 
Co., A. R. L.” (marked 53); is that the same Alfred Leayei raft ? 

A. Yes, sir. 

79 Q. I call your attention to one under date of Aug. 13, 1872, in 
hicks the name Goodyear’s India Rubber Glove M’f’g Co. appears 
in print, and underneath Geo. H. Folsom (marked 54); is that the 
signature of the same Mr. Folsom ? 

A. Yes, sir. 

80 Q. Another dated Oct. 21, 1872, signed “ Goodyear I. R. Glove 
Co., Hovey” (marked 55); whose signature was that? 

A. He was one of our cler ks—Richard Hovey 
210 81 Q. a dated Nov. 22, 1872, signed “ Goodyear [. 
R. Glove Co., Hovey” (marked 56). 

A. I recognize that as the signature of the same Hovey 

$2 Q. Another dated Feb. 17, 1873, signed “ Goodyear I. R. Glove 
Co., Hovey ” (marked 57). 

~ I recognize that. 

3 Q. Another dated March 18, 1873, signed “Goodyear I. R. 
Ph Lo. Hovey ” (marked 58); is that the signature of the same 
Hovey ? 

A. Yeu, air. 
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84Q. Another dated May ~ 1873, signed “ Goodyear I. R. Glove 
Company, Hovey” (marked 59); is that the signature of the same 
Hovey ” 

A. Yes, sir. 

85 Q. Another dated June 19, 1873, signed “ Goodyear I. R. Glove 

o., Hovey” (marked 60). 

A. | recognize that as the same signature. 

86 Q. Another dated July 15, 1873, signed “ Goodyear I. R. Glove 

0., Hovey” (marked 61). 

A. I recognize that. 

87 Q. Another dated Aug. 19, 1875, signed “ Goodyear I. R. Glove 
Co., Hovey” (marked 62). 

A. I recognize that. 

88 «. Another dated Nov. 19, 1875, signed “ Goodyear I. R. Glove 
Co., Hovey ” (marked 63). 

A. I recognize that. 

89 Q. Another dated Dee. 25, 1875, signed “ Goodyear I. R. Glove 
Co., Hovey” (marked 64). 

A. 1 recognize that. 

90 (). Another dated Jan. 24, 1874, signed “ Goodyear I. R. Glove 

., Hovey” (marked 65). 

- I recognize that. 

91 Q. Another dated April 20, 1874, signed “ Goodyear I. R.Glove 
Co., Hovey ” (marked 66). 

A. I recognize that. 

92 Q. Another dated May 25, 1874, signed “ Goodyear I. R. Glove 

o., Hovey” (marked 67). 

A. I recognize that. 
211 93 Q. Another dated Aug. 21, 1874, signed “ Goodyear I. 
R. Glove Co.” (marked 68) ; do you recognize the handwriting 
of the receipt ? 

A. No; not sufficiently well to identify it; it looks like Folsom’s 
writing, but I won’t swear to it. 

94 Q. Another dated February 12, 1870, bearing the signature 
Goodyear’s India Rubber Glove M’f’g Co. (in print), per (in print) 
Leaycraft (in writing) underneath anahed 69); do you recognize 
the signature? 

A. | do. 

95 Q. The same Leaycraft? 

A. Yes, sir. 

96 Q. Another dated Aug. 24, 1870, signed “Goodyear’s I. R. 
Glove Co., Brotherton” (marked 70). 

A. I recognize that as the same Brotherton. 

97 Q. —- dated August 26, 1870, signed “Goodyear’s I. R. 
— , Brotherton ” (marked 71). 

i recognize that. 

~ (). Another dated Dee. 11, 1871, signed “Goodyear’s I. R. Glove 
M’f’g Co., R. G. Allerton, trea.’ ’ (marked 72). 

Ax recognize that as his signature. 

99 Q. Another dated April 10, 187-, “ Goodyear’s Glove Co., Hovey 
(marked 73). , 

16—309 
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A. I recognize that as the signature of Mr. Hovey before men- 
tioned. 

100 Q. Another dated June 13, 1872, signed “Goodyear I. R. Glove 
Co., Hovey” (marked 74). 

A. I recognize that. 

101 Q. Another dated Aug. 26th, 1872, signed “Goodyear’s [. R. 
Glove M’f’g Co., per G. H. Folsom” (marked 75). 

A. I recognize that as Mr. Folsom’s writing. 

102 Q. Another dated Feb. 24, 18738, signed “Goodyear’s I. R. 
Glove Co., Hovey” (marked 76). 

A. I recognize that. 7 7 

103 Q. Another dated March 24, 1875, signed “Goodyear I. R. 
Glove Co., Hovey” (marked 77). 

A. I recognize that. 

104 Q. Another dated Aug. 27, 1875, signed “Goodyear I. R. Glove 
Co., Hovey” (marked 78). 

A. I recognize that. 
212 105 Q. Another dated April 13, 1874, signed “ Goodyear I. 
R. Glove Co., Hovey ” (marked 79). 

A. I recognize that. 

106 Q. Another dated July 31, 1874, signed “ Goodyear I. R. Glove 
Co., Hovey” (marked 80). 

A. I recognize that. 

107 Q. Another dated Feb. 27, 1875, signed “ Goodyear’s I. R. 
Glove Co., J. Smith” (marked 81): who was Mr. John Smith ? 

A. That is the signature of John Smith, one of the clerks. 

108 Q. Another dated March 24th, 1875, signed “Goodyear’s I. 
R. Glove Co., J. Smith” (marked 82). 

A. I recognize that. 

109 Q. Another dated April 15, 1875, signed “ Goodyear’s I. R. 
Glove M’f’g Co., E. H. Burr” (marked 83). 

A. That is the signature of E. H. Burr, assistant book-keeper. 

110 Q. Another dated May 19th, 1875, signed “ Goodyear’s L. R. 
Glove Co., per J. Smith ” (marked §4). 

A. I recognize that. 7 

111 Q. Another dated July 19, 1875, signed “ Goodyear’s I. R. 
Glove M’f’g Co., per J. Smith ” (marked 85). 

A. I recognize that. 

112 Q. Another dated Sep. 17th, 1875, signed “Goodyear’s I. R. 
Glove Co., per J. Smith” (marked 86). 

A. I recognize that. 

113 Q. Another dated Oct. 6, 1875, signed “ Goodyear’s I. R. Glove 
M’f’g Co., E. H. Burr” (marked 87). . 

A. That is the signature of ,E. H.“Burr, assistant book-keeper, be- 
fore mentioned. 


Cross-examination (without waiving objections and notice of 


motion): 


1 X Q. The most of the various names attached to the receipts 
just shown you are those of office boys, are they not? 


ase sarge aaa 


wr ma ~ me 
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A. They were clerks in our employ; we sent different ones out to 
collect at different times; what work there was to do, if these boys 
was not busy Mr. Allerton would send them out. 

2X Q. They were boys, were they not? 
213 A. Young men; some of them were boys 16,17, 18 years 
of age. 

> X Q. Do you know whether they had any authority to abbre- 
V iate the title of the company in signing receipts? 

A. No; not that I know of. 

t X Q. Did you ever make any examination of the books of re- 
ea from which these exhibit receipts have been selected to see 
whether there are any other abbreviations than those upon these re- 
ceipts ? 

A. I have never seen any of these books until to-day, to my knowl- 
edge. 

5 X Q. Did you ever make any examination of the correspondence 
of the defendant company, The Good year’s India Rubber Glove Manu- 
facturing Company, to discover what proportion of the letters re- 
ceived by them bore abbreviated titles and what abbreviations were 
most numerous ? 

A. No; I never did. 

6 X Q. What year was it that you were first employed there? 

A. I remember now definitely that it was in 61, and desire to 
amend my former answer. 

7 X Q. Are you on friendly terms with Mr. Vermeule, the presi- 
— of the India Rubber Glove Manufacturing Company ? 

A. I do not know that I am on any terms with him; I have had 
no dealings with him whatever since I left the employ of the com- 
pany. 

8 X Q. Mr. Vermeule is now president ? 

A. Yes, sir. 

9 X Q. You have not recognized each other since you came into 
the room ? 

A. We have not spoken. 

10 X Q. You have not bowed, have you? 

A. No; I certainly have not. 

Redirect examination: 

1 Re-D. Q. You were subpcenaed to appear here, were you not, 
Mr. Walker? 

A. I was, sir. 

2 Re-D. Q. You have already been examined in this case, have 
you not, sir? 


A. Yes, sir. 
214 Recross-examination: 


| Re-X Q. When you were examined for the defendants you ap- 
peared by subpeena ? 
A. Yes, sir. 
ROBT S. WALKER, 
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Subscribed and sworn to before me this 8th day of February, 


1884. 
JOHN A. SHIELDS, Examiner. 


Avueustus 8. GATCHEL, called by complainant, being duly sworn, 
testified as follows: 


1 Q. What is your name, age, and residence ? 

A. Augustus 8S. Gatchel; of lawful age ; residence, 215 West Four- 
teenth street, New York city. 

2 Q. What is your present business ? 

A. The rubber business. 

3 Q. At what place? 

A. 57 Maiden Lane is my headquarters. 

4 Q. In the service of what company ? 

A. No company. 

5 Q. How long have you been connected with the rubber trade, 
Mr. Gatchell? 

A. I think since 1853. 

6 Q. Actively? 

A. Yes, sir; since that time. 

7 Q. In this city ? 

A. Yes, sir. 

8 Q. In the various branches of that trade ? 

A. Yes, sir. 

9 Q. How many years have you known the defendant, The Good- 
vear’s India Rubber Glove Manufacturing Company ? 

A. I think I have known of them since 1849. 

10 Q. Have you had ogee trans: actions with them ? 

A. After 1849, about ’50, 52, 53, I then bad business transactions 
with them from that up. 

11 Q. During that time under what name was that company 
known to you and to the trade, and what name did it employ in its 


business ? 


215 Objected to as incompetent as to the name under which it 
was known in the trade. 


A. India Rubber Glove Company ; the Glove Company is what I 
have always known it by—that is, fora great many years—the 
Glove Company. é 

12 Q. Is that the common designation for short in the trade ? 


Same objection. 


A. Well, when the company was mentioned or spoken of it was 
spoken of just in that way. 

13 Q. You have stated that you had a great many business trans- 
actions with them; what was the usual form of its signature ? 

A. Well, it varied; it was the Goodyear Rubber ‘Glove Co., the 
Goodyear Rubber Glove M’f’g Co.; it varied just the same as those 
receipts there you have been running over—Glove Co., Goodyear 
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India Rubber Glove Co., Goodyear India Rubber Glove Manufact- 
uring Company. 


Same objection as not the best evidence. 


Cross-examination by Mr. Berts: 


1 X Q. In whose employment are you now? 

A. No one’s. 

2 X Q. With whom were you last connected in business? 

A. My last connection, a great many years ago, was with Albert 
G. Lee; I was employed by him. 

3 X Q. Your place of business is the same as that of the Rubber 
Clothing Co.? 

A. I am at 57 Maiden Lane, a branch of the Rubber Clothing Co. 

4 X Q. How are you there employed ? 

A. Iam not employed by them at all; it is my headquarters; I 
go there and receive orders for goods, and my friends that want 
goods come there to see me for them. 

5 X Q. What goods do you deal in? 

A. Anything that customers want. 
216 6 X Q. What is the title of your place of business? 

A. Mine is the Goodyear Rubber Emporium ; that is the 
old sign put up a great many years ago. 

7 X Q. You buy your goods from the complainant company ? 

A. I do, sir, if it suits me; if not, I buy them elsewhere. 

8 X Q. Have you purchased goods from the defendant, The Good- 
year India Rubber Glove Manufacturing Company ? 

A. Not recently; | have purchased in my day a great many goods 
from them. 

9 X Q. When did you cease purchasing from them ? 

A. I cannot say that I ever ceased ; if there is anything that comes 
in my line we go there for it; my trade with them virtually ceased 
some three years ago—four years ago, probably. 

10 X Q. Do you not purchase almost all your goods from the 
complainant company ? ° 

A. No, sir. ; 

11 X Q. What proportion do you purchase there? 

A. I cannot answer you what proportion; | purchase from them 
when it suits my convenience and prices; if not, I purchase else- 
where. 

12 X Q. Is your place of business at 57 Maiden Lane in the same 
store as the complainant company ? 

A. They give me a place to set my desk in the rear of the store, 
out of the way of everything, where it is no inconvenience to them. 

13 X Q. How much do you pay for it per annum? 

A. They give me the privilege of setting my desk there, sir. 

14 X Q. You pay nothing, then? 

A. I pay nothing. 

15 X Q. Have you receipts for goods purchased from the defend- 
ant, The Goodyear India Rubber Glove Manufacturing Company ? 
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A. Yes, sir. , 
16 X Q. Can you produce a single receipt in which they sign by 
uti abbreviated title the Goodyear Glove Company ? 
A. Yes, I think so. 


# 


217 17 X Q. Please do so. | 
A. I will have to go to the store and get my receipt book. | 

A. 8. GATCHEL. | 

~4 


Subscribed and sworn to before me this 8th day of Feb., 1884. 
JOHN A. SHIELDS, Examiner. 


Mr. Berrs: The defendant calls for all receipts, letters, and bill- 
heads in the possession of the witness signed by the Goodyear’s 
India Rubber Glove Manufacturing Company under any title. 


F. M. SHeparp, called by complainant, being duly sworn, testified 
as follows: 

1 Q. Mr. Shepard, five receipt books have been exhibited to the 
witness, Mr. Walker, for the purpose of calling his attention to the 
signature to the different receipts given in behalf of the defendant, 
numbered from 1 to 5 inelusive; whose and what books are those ? 

A. They are the receipt books used in the regular course of busi- 
ness for payments of money to various parties, and, so far as | know, 
they contain all the receipts which we had from the Goodyear’s 
India Rubber Glove Manufacturing Company during the years cov- — 
ered by the books. 

2 Q. What years are covered by those books? 

A. They begin with the year 1858 and go on to 1875. 


Adjourned to Saturday, Feb. 2, 9.45 a. m 


218 SATURDAY, February 2—9.45 a. in., at 61 Wall St. 
Met pursuant to adjournment. 


Epwarp H. Van INGEN, called by complainants, being duly 
sworn, testified as follows: 


1 Q. What is your name, residence, age, and occupation ? 

A. Edward H. Van Ingen; residence, 122 Remsen street, brook- 
lyn; of lawful age; occupation, merchant. 

2 Q. Where is your present place of business ? 

A. 490 Broadway. 

3 Q. The same premises formerly occupied by Goodyear’s India 
Rubber Glove Company ” 

A. The company formerly occupied part of the premises now oceu- 
pied by me. 

4 Q. I read you a paragraph from the answer of Goodyear’s India 
Rubber Glove Manufacturing Company in this case : 

“And these defendants further show that on or about the first day 
of January, 1882, said defendant corporation was, against its wish, 
prevented from renewing the lease of its said premises on the corner 
of Broome street and Broadway, and said premises were rented, not- 
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withstanding its request to the contrary, to other parties, and said 
defendant corporation was compélled to move its place of business 
from the corner of Broome street and Broadway to Nos.°503 and 505 
Broadway. 

“ That, as these defendants are informed and believe, said defend- 
ant corporation was compelled to change its — of business by 
and at the instance of the plaintiff.” (F olios 51, 52.) 

State, if you please, the facts connected with your succeeding to 
the occu pi ation of the premises formerly occupied by the defendant 
company ? 

[ had been a tenant occupying the upper portions of 
219 the building for over ten years; it became necessary for us to 
have more room; we exceedingly disliked to take the lower 
portion of the building because we thought the rent too high ; for 
six months we endeavored to obtain additional premises, either ad- 
joining on Broadway or Broome street, and it finally became a sim- 
ple question whether we should move or take the lower portion of 
the building; under these circumstances we made a proposition to 
hire the lower portion of the building, which was accepted, and we 
took possession. 

5 Q. So far as you know, had the Goodyear Rubber Company, the 
complainant in this case, or anybody connected with that company, 
anything to do with the changes you have just mentioned ? 


Objected to as incompetent. 


A. Not the slightest; I may add I never heard of the company in 
my life until long after that took place; never saw anybody connected 
with the company. 


E. H. VAN INGEN. 


Subscribed and sworn to before me this 8th day of February, 1884. 
JOHN A. SHIELDS, Examiner. 


\djourned to Monday, February 4, 1883—9.45 a. m. 


61 WatLt St., Monnay, Feb. 4, 1884—9.45 a. m 
Met pursuant to adjournment. - 


(‘ross-examination of AuGustus 8S. GATCHELL continued : 


In pursuance of the call of the defendants’ counsel the wit- 
220 ~—s ness now produces receipt book beionging to him and used 
in his business,embracing the period between 1864 and 1874 


1 X Q. This receipt book produced by you contains only receipts 
of money : and checks, does it not ? 

A. Yes, sir; the receipts show. 

2X Q. And it is of the same character as the receipt books pro- 
duced by the Rubber Clothing Company at the last meeting ? 

A. All receipt books are of the same character; I presume it is 
the same as theirs. 

>X Q. Have you produced anything else besides this book in 
answer to the call? 
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A. I have not. 

4X Q. Why not? 

A. The simple reason is I have nothing I can lay my hands on; 
in the course of a few years my old bills, &c., have been mislaid or 
destroyed; I have receipts for everything I have paid, but from one 
cause or another, and when I moved from Courtlandt street, my old 
bills have all been destroyed—put in the stove. 

5 X Q. Have you looked for any of the other matters called for 
since the last meeting ? 

A. Yes, sir; I have looked over; I have nothing at all that I can 
lay my hands on. 

6 X Q. What do you mean by saying you have nothing that you 
ean lay your hands on? 

A. I have nothing of the kind ; [ mean that. 

7 X Q. You have no papers whatever ? 

A. No, sir. 

8 X Q. When did you last destroy these papers ? 

A. In April of 1882. 

9 X Q. Have you any sign up over your present place of business ? 

A. No, sir. 

10 X Q. Why did you say when I asked you at your last exam- 
ination that you had the sign “ Rubber Emporium ?” 

A. I did not say I had that sign; I said that was the title of my 
business—the Goodyear Rubber Emporium; my bill-heads are 
worded in the same way. 


231 Redirect examination: 


1 Re-D. Q. Did you have any business connection with the parties 
to this suit—I mean any business association with the plaintiffs in 
the suit ? 

A. No business association whatever. 

2 Re-D. Q. From 1853 for some years on you had a store of your 
own, I believe? 

A. From 1853 I was at 159 Broadway, then 167 Broadway; from 
there | went into Courtlandt street. 

3 Re-D. Q. Is the receipt book which I hand you a receipt book 
of your own, used in your business ? 

A. Yes, sir. 

4 Re-D. Q. What period of time does it embrace ? 

A. From ’64 to ’74. 

5 Re-D. Q. And does it contain the receipts of the Goodyear’s In- 
dia Rubber Glove Manufacturing Company ? 

A. Yes, sir. 


Objected to as not competent, there being no proof that the com- 
pany authorized the signatures, and that the names appended to 
such signatures appear to be those of office boys, as testified to at 
the last hearing. Motion will be made to strike out the answers. 

6 Re-D. Q. Do the receipts given by that company relate to the 
current business transactions which you had during this period with 
that company ? 
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A. Yes, sir. 

7 Re-D. Q. Have any of those receipts ever been the subject of 
question or controversy between yourself and the company ? 

A. No controversy that I am aware of. 

8 Re-D. Q. No question has ever arisen as to the authenticity of 
any of them? 

A. None. 

9 Re-D. Q. Nor as to the power of the persons signing them to 
sign them ? 

A. None. Allow me to say that a good many of them are signed 
by the Allertons themselves. 


Mr. MacFarntanp: The complainant offers in evidence 
222 ~=—receipts contained in the receipt book referred to by the wit- 
ness, now marked in blue pencil by numbers, beginning with 

No. 88, and described as follows: 


Objection on ground: that they are immaterial. 


A receipt dated Jan. 3, 1865, signed Geo. M. Allerton, treas. Good- 
year’s I. R. Glove M’f’g Co., marked in blue pencil 88. 

A receipt dated Feb. 1, 1865, signed G.I. R. Glove M’f’g Co., by 
Kk. W. Bullenger, marked 89. 

A receipt dated April Ist, 1865, signed G. I. R. Glove M’f’g Co., 
by E. W. Bullenger, marked 90. 

A receipt dated May Ist, 1865, signed G. I. R. Glove M’f’g Co., by 
Kk. W. Bullenger, marked 91. 

A receipt dated June 2, 1865, signed G. I. R. Glove M’f’g Co., by 
KE. W. Bullenger, marked 92. 

A receipt dated Sept. 4, 1865, signed Goodyear’s I. R. Glove M’f’g 
Co., per R. G. Allerton, marked 93. 

A receipt dated Sept. 5, 1865, signed Goodyear’s I. R. Glove M’fg 
Co., per R. G. Allerton, marked 94. 

A receipt dated Oct. 2, 65, signed G. I. R. Glove M’f’g Co., by E. 
W. Bullenger, marked 95. 

A receipt dated Nov. 2, 1865, signed Goodyear I. R. Glove Co., per 
R. G. Allerton, marked 96, - - 

A receipt dated Dee. 1, 1865, signed Goodyear I. R. Glove Co., per 
R. G. Allerton, marked 97. 

A receipt dated Jan. 2, 66, signed G. I. R. Glove M’f’g Co., by E. 
W. Bullenger, marked 98. 

A receipt dated Feb. 1, 66, signed Goodyear’s I. R. Glove M’f’g 
Co., per Rob’t S. Walker, see’y, marked 99. 

A receipt dated March 1, 1866, signed Goodyear I. R. Glove M’f’g 
Co., R. Brumell Smith, marked 100. 

A receipt dated April 3, ’66, signed Goodyear’s Glove Co., per R. 
G. Allerton, marked 101. | 

A receipt dated May 7, 66, signed Goodyear’s I. R.Glove M’f’g 

Co., R. Brumell Smith, marked 102. 
223 A receipt dated June 4, 1866, signed Goodyear’s Glove Co., 
per R. G. Allerton, marked 103. 

17—309 
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A receipt dated June 30, 1866, signed Goodyear’s I. R. Glove 
M'f’g Co., R. Brumell Smith, marked 104. 
A receipt dated Sept. 12, 1866, signed Goodyear’s I. R. G. M’g Co., 
per I. W. ‘Turner, m: arked 105. 
A receipt dated Oct. 2, '66, signed Goodyeur’s I. R. G. M’f’g Co., I 
W. Turner, marked 106. 
A receipt aated Dee. 3, °66, signed Goodyear’s I. R. G. M’f’g Co., 
per J. B. Sweet, marked 10%. 
A receipt di ited Jan. 2, 1866, signed Goodvear’s I. Kt. G. M’f’g Co., 
per J. B. Sweet, marked 108. 
A receipt dé ited Feb. 2, ‘67, signed Goodyear’s I. R. G. M’f’g Co., 
per [. W. Turner, marked 109. 
A receipt dated March 6, 1867, si; ened Goody ears I. R. G. M’f’g 
Co., J. W. Turner, marked 110. 
A receipt dated May 2, 67, signed Goodyear’s L. R. G. M’g Co., J. 
B. Sweet, marked 111. 
A receipt dated June 3, ’67, signed Goodyear’s Glove Co., per J. W. 
Turner, marked 112. 
A receipt dated July 2, ‘67, signed Goodyear’s Glove Co., per 
Sweet, marked 115. 
A receipt dated Oct. 5, ‘67, signed Goodvear’s Glove Co., per Sweet, 
marked 114. 
A receipt dated Noy. 2, 1867, signed Goodvear’s I. R. Glove M’t’g 
C., R. G. Allerton, treas., marked 115. 
A receipt dated Jan. 3, 1863, signed Goodvyear's I. R. Glove M’f’e 
»., R. G. Allerton, treas., marked 116. 
A receipt dated Ap’'l 11, 1868, signed Goodyear’s Glove Co., per J. 
W. Turner, marked 117. 
A receipt dated May 4, 1868, signed Goodyear’s Glove Co., per J. 
W. Turner, marked 11S. 
A receipt dated June 1, 1868, signed Goodyear’s I. R. Glove Co., 
H., marked 119. 
A receipt dated July 6, 68, signed Goodyear Glove Co., Folsom, 
marked 120. | 
224 A receipt dated Aug. 4, 68, signed Goodyear’s Glove Co., 
Folsom, marked 121. : 
A receipt dated Sept. 2, ’68, signed Goodyear’s I. R. Glove M’f’g 
»., R. G. Allerton, treas., 122. 
A receipt dated Oct. 2, 1868, signed Goodyear’s I. R. Glove M’f’g 
»., Folsom, marked 123. 
A receipt dated Nov. 5, ’68, signed Goodyear’s I. R. Glove M’f’g 
o., Folsom, marked 124. 
A receipt dated Dec. 2, ’68, signed Goodyear’s Glove Co., per A. P. 
L., marked 125. 
A receipt dated Jan. 6, 1869, signed Goodyear India R. Glove Co., 
per P. Hunting, marked 126. 
A receipt dated Feb. 8, 69, signed Goodyear Glove Co., per A. P. 
L., marked 127. 
A receipt dated March 9, 1869, signed Goodyear’s Glove Co., R. G, 
Allerton, treas., marked ] 28, 


” 
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A receipt dated Ap’l 7, 69, signed Goodyear’s I. R. Glove Co., Fol- 
som, marked 129. 

A receipt dated May 8, ’69, signed Goodyear’s I. R. Glove Cu., 
Folsom, marked 130. 

A receipt dated June 7, 1869, signed Goodyear’s Glove Co., per 
Andrew B. Travis, marked 131. 

A receipt dated July 1, ’69, signed Goodyear’s I. R. Glove Co., 
Folsom, marked 1382. | 

A receipt dated Aug. 16, ’69, signed Goodyear’s Glove Co., per A. 
P. L., marked 1383. 

A receipt dated Sept. 13.,’69, signed Goodyear’s I. R. Glove M’f’g 
Co., Folsom, marked 134. 

A receipt dated Oct. 4, 1869, signed Goodyear’s Glove Co., per A. 
P. L., marked 135. 

A receipt dated Nov. 11, ’69, signed Goodyear’s I. R. Glove M’f’g 
Co., Folsom, marked 136. 

A receipt dated Dec. 14, ’69, signed Goodyear’s I. R. Glove M’f’g 
Co., Folsom, marked 137. 

A receipt dated Jan. 15, 70, signed Goodvear’s I. R. Glove M’f’g 
Co., Folsom, marked 138. 

A receipt dated Feb. 15, 1870, signed Goodyear’s I. R. Glove M’f’g 

Co., Folsom, marked 139. 
225 A receipt dated Ap’l 1, ‘70, signed Goodyear’s Glove Co., 
per A. P. L., marked 140. 

A receipt dated Ap’l 15, ’70, signed Goodyear’s I. R. Glove M’f’g 
Co., Folsom, marked 141. 

A receipt dated May 16, ‘70, signed Goodyear’s Glove Co., per A. 
P. L., marked 142. 

A receipt dated June 14, ’70, signed Goodyear’s Glove Co., per A. 
P. L., marked 1453. 

A receipt dated July 15, ‘70, signed Goodyear’s I. R. Glove M’f’g 
Co, Folsom, marked 144. 

A receipt dated Aug. 19, 70, signed Gioodyear’s Glove Co., A. ¥. 
L.., marked 145. 

A receipt dated Sept. 15, ’70, signed Goodyear’s Glove Co., A. P. 
L.., marked 146. . 

A receipt dated Oct. 15, ’70, signed Goodyear’s Glove Co., A. P. 
L.., marked 147. 

A receipt dated Noy. 15, ’76, signed Goodyear’s Glove Co., A. P. 
L., marked 148. 

A receipt dated Dec. 15, 70, signed Goodyear’s I. R. Glove M’t’g 
Co’y, A. P. L., marked 149. 

A receipt dated Jan. 16, ‘71, signed Goodyear’s I. R. Glove M’f’g 
Co., A. P. L., marked 150. 

A receipt dated Feb. 16, ’71, signed Goodyear’s I. R. G. M’f’g Co., 
A. P. L., marked 151. 

A receipt dated March 15, ’71, signed Goodyear’s I. R. Glove M’f’g 
Co., A. P. L., marked 152. 

A receipt dated April 17, '71, signed Goodyear’s Glove Co., A. P. 
L., marked 153. 
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A receipt dated May 16, ’71, signed Goodyear’s I. R. Glove M’f’g 
Co., Folsom, marked 154. 
A receipt dated June 15, ’71, signed Goodyear’s Glove Co., A. P. L., 
marked 155. 
A receipt dated July 17, ’71, signed Goodyear’s I. R. Glove M’f’g 
Co, Folsom, marked 156. 
A receipt ‘dated Sept. 6, 71, signed Goodyear’s Glove Co., A. P. L., 
marked 157. 
A receipt dated Sept. 21, 1871, signed Goodyear’s Glove Co., A. 
P. L., marked 158. 
226 A receipt dated Oct. 16, 71, signed Goodyear’s I. R. Glove 
M’f’g Co., Folsom, marked 159. 
A receipt dated Nov. 16, ‘71, signed Goodyear’s I. R. Glove M’ fg 
Co., Folsom, marked 160. 
A receipt dated Dee. 15, ‘71, signed Goodyear’s I. R. Glove M’f’g 
Co., Folsom, marked 161. 
A receipt dated Jan. 15, ’72, signed Goodyear’s Glove Co., A. P. 
L., marked 162. 
A receipt dated Feb. 15, ’72, signed Goodyear’s I. R. Glove M’f’g 
Co., Folsom, marked 1638 
A receipt dated Mareh 14, 72, signed Goodyear’s I. R. G. M’fg 
Co., A. P. L., marked 164. 
A receipt dated May 15, ’72, signed Goodyear’s I. R. G. M’t’g Co., 
A. P. L., marked 165. 
A receipt dated June 24, ’72, signed Goodyear’s I. R. Glove M’f’g 
Co., Folsom, marked 166. 
A receipt dated July 26, 1872, signed Goodyear’s I. R. Glove M’f’g 
Co., Folsom, marked 167. 
A receipt dated Sept. 4,’ 
Hovey, marked 168. 
A receipt dated Oct. 15, '72, signed Goodyear'’s 1. R. Glove M’f’g 
Co., A. P. L., marked 169. 
A receipt dated Noy. 27, ‘72, signed Goodyear’s I. R. Glove M’f’g 
Co., A. P. L., marked 170. 
A receipt dated Jan. 20, ’72, signed Goodvear’s Glove Co., A. P. L., 
marked 171. 
. receipt dated Feb. 19, 73, signed Leaycraft, for Co., marked 
172. 
A receipt dated March 25, ’73, signed Goodyear’s Glove Co., A. P. 
L., marked 173. 
A receipt dated June 26, 
L., marked 174. 
A receipt dated July 29, 1873, signed Goodyear’s I. R. Glove M’f’g 
Co., Van, marked 175. 
A receipt dated Oct. 22, ’73, signed Goodyear’s I. R. Glove Co., A. 
P. L., marked 176. 
A receipt dated Dee. 31, ’73, signed Goodyear’s I. R. Glove M’f’g 
im, Ack. be. marked 177. 
227 A receipt dated Jan. 31, 1874, signed Goodyear’s I. R. 
Glove M’f’g Co., Van, marked 178. 


(2, signed Goodyear’s I. R. Glove Co., 


"73 


, signed Goodyear’s Glove Co., A. P. 
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A receipt dated April 23, ’74, signed Goodyear’s I. R. Glove Co, 
Hovey, marked 179. 

A receipt dated July 15, 74, signed Goodyear’s I. R. Glove M’f’g 
Co., Van, marked 180. 

A receipt dated Sep. 30, 1874, signed Goodyear’s I. R. Glove M’f’g 
Co., Van, marked 181. 

A receipt dated Oct. 31, 74, signed Goodyear’s [. R. Glove M’f’g 
Co., Leaycraft, marked 182. 


10 Re-D. Q. You have examined the receipts contained in this 
receipt book since you were requested to produce it? 

A. I have. 

11 Re-D. Q. And you have marked them ? 

A. I have. 

12 Re-D. Q. You identify them as being the receipts given to you 
by the India Rubber Glove Manufacturing Company ? 

A. I do, sir. 


Recross-examination: 


1 Re-X Q. How long have you had a desk in the place of busi- 
ness of the complainant company in the manner you have testified ? 

A. I think, sir, since May, 1882. 

2 Re-X Q. Is the receipt book which you have produced the only 
receipt book in your possession ? 

A. I think it is the only book that has any receipt of the glove 
company. 

3 Re-X Q. Then since ’74, the date of the last receipt in this 
book, you have ceased to purchase from them ? 

A. No, sir; I have not. 

4 Re-X Q. Then you have other books with receipts in them ? 

A. I have purchased from them and paid for it as I got it, what 
little things I needed in my buisness, without bills or receipts or 
anything of the kind—simply purchased and paid for what little 
things I] needed in my business; that ended the transaction. If you 

will allow me to state, in 82 I had a very sick family—a sick 
228  wife—and I devoted the entire year by her bedsidt until her 

death, and I was out of business for a year; my desk was 
there through the kindness of Mr. Studley; he allowed me to set 
my desk there, and there it remained for a year. 

5 Re-X Q. From ’74 to ’82 what was vour business? 

A. Rubber business. 

6 Re-X Q. How did it happen that you had no receipt book from 
that time on to ’82—those eight years’? 

A. I had receipt books early in my business transactions; those, 
with the papers and everything, I cleared out as of no earthly use. 
I had no room to store them, no way to take care of them, and they 
were all swept away in one way or another—destroyed. 

7 Re-X Q. Why did you preserve this one that you have pro- 
duced ? 

A. Because there was a convenient place to store it away In my 
safe and take care of it; it was necessary to have a receipt book. 
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S Re-X Q. Why were not the receipts from ’74 to 82 as valuable 
as these? 

A. Ido not know. I did not place any more value on this or this 
than I did on the others; as it is, those books are all gone; swept 
away with rubbish and stuff of the store or made away with in 
some way or other. I sent a great many books to Ann street—old 
order books and receipt books and papers and things—and sold 
them there as old stuff. 

9 Re-X Q. This one that you have produced has been sufficiently - 
valuable to keep in your safe ever since ? 

A. Yes, sir. 


Redirect examination : 


13 Re-D. Q. You took no special care to preserve your old receipt 
books? 
A. No, sir; I did not. 
Q. But this book you happened to find ? 
A. I had no idea when I was called upon I could even 
229  ~=produce this, but I found it put away in the safe and I pro- 
duced it. 
A. 8S. GATCHEL. 


Subscribed and sworn to before me this 8th day of Feb., 1884. 
JOHN A. SHIELDS, Examiner. 


Direct examination of F. M. SHeparpb continued: 


1 Q. Did the letter from Judge Kellogg and the account put in 
evidence in connection with it the other day refer to the factory at 
Naugatuck ? 

A. It did. 

2Q_ I hand it to you now, marked “ Complainant’s Exhibit, Feb. 
1, 84, No. 28,” consisting of a letter with the bill annexed, and I 
ask you what they relate to? 

A. Itisa bill for repairs to the rubber factory at Naugatuck, 
Conn., whieh was hired for the purpose of making goods for the com- 
plainant, The Goodyear Rubber Co. 

23 Q. The letter is from Judge Kellogg, and the bill is certified to 
by him as correct ? 

A. He was employed by the parties to adjust it—by myself on 
one side and the person who made the bill and who did the work 
on the other. 

3 Q. Is the paper which [ now hand you a memorandum of the 
lease of that factory ? 

A. Yes, sir; it is a memorandum lease—the only lease which was 
executed. 

4 Q. What was or should be the date of it? 

A. August 4, 1876. 

5 Q. To continue how long ? 

A. Five years. 

6 Q. Did it continue so long ? 
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A. It continued fora little more than four years and “then was 
surrendered by myself and the parties I represent that the property 
might be sold to the Goodyear’s India Rubber Glove Manufacturing 
Company. 


230 Mr. McFartanp: The lease is offered in evidence and 
marked “ Complainant’s Exhibit, Feb. 4, 1884, No. 29.” 


Objected to as incompetent and immaterial and not the best evi- 
dence, being merely a copy and apparently a portion of the docu- 
ment only. 


7 Q. Mr. Shepard, is the documenta copy of the original ? 

D. Yes, sir. 

8 Q. Where is the original ? 

A. | have been unable te find it. 

9 Q:. Have you made diligent search for it? 

A. Yes, sir. 

10 Q. In every place where there is any likelihood of its being ? 

A. Yes, sir. 

11 Q. Are you able to swear that the copy is a true copy? 

A. Yes, sir. 

12 Q. Was Mr. George M. Allerton, the president of the Good- 
year’s India Rubber Glove Manufacturing Company, at any time 
your agent for the purpose of looking after those Naugatuck fac- 
tories ” 

A. He was employed by me as my agent to take care of that prop- 
erty during the whole time that I had possession of it. 

13 Q. I hand you eight letters and ask you to examine them and 
state whether they are letters from Mr. Allerton, written to him by 
yourself in the course of that agency ? 

A. They are letters written by Mr. Allerton to me regarding the 
care of the property and what was necessary to be done under cer- 
tain circumstances. 


Complainant offers them in evidence and marks them in red ink 
with this dete, Feb. 4, 1884, and “ Complainant’s Exhibit No. 30,” 
“yp 9? 


and so on to “ No. 37,” inclusive. 
Objecte’ to as immaterial. 


The witness says: I ougut to add in regard to the employment of 

Mr. Allerton that I paid him for his services by allowing a man 

who worked in the glove company’s factory to live in the fae- 

231 tory that I leased, and also by allowing the glove company to 

occupy a considerable portion of that factory for the storage of 

their raw materials and goods belonging to them, as they might find 
it convenient. 


Recross-examination: 


1 Re-X Q. How do you know that the document which you have 
offered in evidence as a copy of the lease of that factory is a true 
copy ? 

A. Because I compared it with the original; the copy was made 
some years ago, about the time of the execution of it, for the pur- 
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pose of drawing out a more formal lease between myself and Mr. 
Warren Ackerman, the owner of the factory; no such further docu- 
ment was ever executed. 

2 Re-X Q. Did you ever make any assignment of that lease? 

A. No, sir; I never did, except, I think, a release in the spring of 
81, at the time the property was sold to the glove company ; I 
might have executed a receipt or release at that time. 

3 Re-X Q. With the exception of the paper you have produced 
there was no other paper or agreement of any kind, either in wr..- 
ing or verbal, ever made by you? 

A. Relating to the factory, none. 

4 Re-X Q. Then the Rubber Clothing Company and the com- 
plainant company had no interest in that factory; it was yours per- 
sonally ? 

A. Yes, sir; they paid the bills, all the cost of taking care of it 
and all the repairs to the property. 


Objected to as not responsive. 


5 Re-X Q. They never had any interest in that lease? 
A. It was made for their benefit. 


Same objection to the answer, and motion to strike it out. 


6 Re-X Q. Was anything ever done with that factory during the 
time of your lease except to allow the defendant to use it as a store- 
room ? 

A. Nothing was done. 

7 Re-X Q. Never manufactured any goods there? 

A. No, sir; it was found that the cost of putting it in running 

er would be too great to justify it. 
232 Re-X Q. What did you pay a year for it? 

* I agreed to pay $5,500 a year, and did substantially pay 
that sum; I was entitled to the benefit of a certain agnnent relat- 
ing to it by the shoe companies by which they agreed to pay $5,000 
per year if the factory was not employed in “making rubber. boots 
and shoes. 

9 Re-X Q. It was somewhat uncertain at the beginning whether 
that payment wu. 'd be made by them ? 

A. I took the risk .f that; they did pay me some part of it—some 
considerable part of it—because the factory was kept from making 
boots and shoes, but the difference between the sum mentioned in 
these leases and what they did pay was paid from time to time by 
me to Mr. Ackerman, and I have his receipts, some of them, here? 

10 Re-X Q. How much did you actually pay per annum ? 

A. I paid $500 per annum and the cost of these repairs, of which 
this bill that I present is one—this bill amounting to $661.55 ; other 
bills I have not preserved or do not find. 

11 Re-X Q. What did the other bills amount to? 

A. Well, I am unable to say, sir. 

12 Re-X Q. Very small, were they not? 

A. There were several; I have no definite recollection of the total 
amount or amounts of any of them. 


———— 


mre tlw 
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’ Re-X Q. They were small, were they not? 
. Theyr were smalier than this; I think this was the largest one 

' T remember paying. 

t Re-X Q. About how much were the others? 

A. It is mere guess-work, sir; I am unable to say; they were not 
0 large as ‘this bill, none of them, that 1 remember. 

15 Re- Q. Give your best recollection. 

A. I should think, perhaps, I paid $500 more altogether. 

16 Re-X Q. For them all? 

A. Yes, sir; I should think so. 

164 R-X Q. Exclusive of this? 

A. Yes, sir. 
233 17 Re-X Q. Besides the leasing of this factory in your own 
name from the Star Rubber Co. and the sub-letting of it to 
the defendant for the storage of their goods, there was no authority 
for the statement on the signs of the complainant company nor any 
reasor for the statement so conspicuously printed that they had fac- 
tories in Naugatuck, Conn., were there? 

A. When this lease was made it was intended to commence mak- 
ing goods there at once by the Goodyear Rubber Co. and by the 
Rubber Clothing Co. The factory was held for the purpose of doing 
that. It was never sub-let for any time to the glove company or to 
Mr. Allerton or to any person. His occupation and use of it was 
understood to be temporary—to be given up on a few days’ notice 
at any time. There was no document ever written concerning it 
between himself and me, and at the time the signs were printed it 
was supposed that goods would be made there very soon. 

18 Re-X Q. Did you understand the last question I put to you? 
Now, will you please answer the question I just propounded to you, 
yes or no? 

(Question repeated.) 

A. The answer I have given is the foundation of the statement 
made on the signs. 

19 Re-X Q. How much did the defendant company pay for the 
privilege of storing goods in that factory? 

A. Merely Mr. Allerton’s services in looking after it. 

20 Re-X Q. How much was it? " 

A. No money value was ever placed upon them. 

21 Re-X Q. Then when you stated that you paid Mr. Allerton for 
his services you meant that you paid him in cancelling the obliga- 
tion to pay the lease? 

A. I should have said, perhaps, rewarded him, or words of that 
sort. There was no money payment or any sum in money fixed 
between Mr. Allerton and myself in regard to his services for me. 
It was a convenience to him and his company. That was under- 

stood to be the compensation. 
23: 22 Re-X Q. When was the agreement made with Mr. Aller- 
ton? : 

A. Very shortly after the lease was made; f think probably in the 
latter part of the year 1876. 
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23 Re-X Q. How long did the storage of goods by the defenc 
continue there? 
A. So far as I know, as long as I held possession of it. 


I. M. SH'EPARIS 


Subscribed and sworn to before me this 8th day ot February, 
1884. 
JOHN A. SHIELDS, Exvaminer. 


61 WALL STREX#T, 
SATURDAY, Feb. 23, 1884—11 a. m. 
Met pursuant to adjournment. | 
Present: Same counsel. 


Redirect examination of A. 8. GATCHEL continued: 
14 Re-D. Q. Look at the paper which I give you and say whether 
it is a specimen of the bill-heads used by you when you were in 
active business. ; 
A. Yes, sir. 
15 Re-D. Q. And is still used by you? 
A. I have brought with me one of the bill-heads such as I use 
to-day. It has always been in that form. | 


Offered in evidence and marked Exhibit No. 38, Feb. 23d, 1884. 


Recross-examination continued : 


10 Re-X Q. Did you use that sign, “Goodyear’s Rubber Empo- 
rium,” upon the place where you carried on business? 
A. Yes,sir; I can produce it now. It is one of the best-preserved 
signs in the city of New York. It is forty years old, and I guess it | 
is In perfect shape. 
235 11 Re-X. Q. Where is it” 
A. It is stored. 
12 Re-X. Q. Where was it placed ? 
A. Over my place of business always. 
13 Re-X Q. Describe the position of it, please. 
A. Directly over the door—the entrance to the place of business, 
167 and 159 Broadway. 
14 Re-X. Q. On the street or inside? 
A. It was over the front door, the entrance to the business. 
15 Re-X. Q. Was it on the street or inside ? se 
A. It was over the entrance to the store; 167 and 159, I think, 
were the numbers on the front of the building. ‘ 
16 Re-X. Q. Was it out in the street? 
A. It was over my front door, the entrance to the store. 
17 Re-X. Q. I would like to have the question answered directly, ; 
whether it was inside the building or in the street. : 
A. It was not inside; it was outside, over the door. 
A. 8S. GATCHEL. 


Sworn to before me this 29th day of February, 1884: 
JOHN A. SHIELDS, Examiner. 
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GroRGE F. Honea, called by complainant, being duly sworn, 
o'estified as follows: 


a 


] ~ Where do you reside ? 
A. New York city. 


2Q. Have you at any time been engaged in dealing in rubber 
goods ? 


A. y CS, sir. 

3 Q. State when and where and under what name. 

A. Have been in the rubber business about twenty years in New 
York city, most of the time corner Maiden Lane and Nassau street— 
a year at Igroadway and Grand street. 

4Q. Your father was also in the rubber business ? 

: A. Yes, sur. 
9 Q. During what time? 
| A.» Before his decease, about forty years. 
236 6 Q. From what time to what time? 
os As From about 1837 or ’8 up to the time of his death, in 
1875. 

7 Q. Did he deal in rubber goods generally ? 

A. Yous, sir; manufacturer and dealer. 

5 toy, In the various kinds of rubber goods then manufactured and 
soxd ? 

A. Yes, sir. 

9 Q. Under what name or stale did he carry on business? 

A. D. Hodgman,in New York city,and his factory was under the 
name of the Goodyear Rubber Works—that is, part of the time. 

10 Q. Did he employ printed bill-heads and letter-heads in his 
business ? 

A. Yes, sir. 

11 Q. And with that name printed on them? 


Objected to as not the best evidence. 


A. Yes, sir; with the name of the Goodyear Rubber Works on 
them. 
12 Q. | believe you said you were with your father in his busi- 
ness ? 
[ was with my father until 1869 or ’70, I think, as a clerk 
with him. 
13 Q. You were with him how long? 


‘ad A. About 8 or 10 veurs, I should judge. 
14 Q. From 1869 and afterwards ? 
- A. I was a clerk with him since I was a boy about 18 years old 


up to 1869 or ’70, I think it was; I think it was about eight years 
as clerk. 

15 Q. What did you do after that? 

A. After that I retired from business fora year; then came back 
with him and formed a partnership with him under the name of D. 
Hodgman & Co.; that is the name we gave to our store and the 
firm. 

16Q. Did your factories continue to bear the same name, Good- 
year’s Rubber Works? 
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A. Yes, sir. 
17 Q. Was there another firm, A. D. & C. A. Hodgman? 
A. Yes, sir. 
18 Q. What firm was that? 
A. A firm composed of two of my brothers. 
19 Q. What time was that organized ? 
237 A. I do not know exactly when; somewhere about ’69, | 
should think. 
20 Q. What was the business of the firm ? 
A. India-rubber business. 
21 Q. Did you have any connection with that firm ? 
A. Not at that time. 
22 Q. Did you subsequently become connected with it? 
A. No. with that firm. 
23 Q. is that firm still in business? ; 
A. No, sir; they went into bankruptcy. 
24 Q. How long did they remain in business ? 
A. They remained in business, I think, two years. 
25 Q. General dealers in rubber goods? 
A. Yes, sir. " 
26 Q. Did they employ in any manner the name of Good! year’s 
Rubber Company ? 


Objected to as leading. 

A. If you will allow me, I will give you an explanation of how 
that happened, so that you will know. 

27 Q. Do so, if you please. 

A. In about 1869 A. D. & C..A. Hodgman were clerks with me 
and with my father on the corner of Maiden Lane and Nassau street; 
they formed a partnership themselves as A. D. & C. A. Hodgman, 
and took a store in Broadway—No. 201; with that they had a fac- 
tory at Tuckahoe, New York, under the name of the Goodyear Rub- 
ber Works at that time; it is the Standard Rubber Works now; was 
then the Goodyear Rubber Works. I remained at the store corner 
Maiden Lane and Nassau street for a year or so, and in the course 
of two years the firm of A. D. & C. A. Hodgman went into bank- 
ruptey and they afterwards returned to the corner of Maiden Lane 
and Nassau street; when they came back there I retired from busi- 
ness; during all that time they used the factory under the style of 
the Guodyear Rubber Works. In 1872 I formed a partnership with 

my father; then I took what business there was at the corner 
238 of Maiden Lane and Nassau street, still retaining the factory 
with this name until 1877, when we changed the name of 
our factory from the Goodyear Rubber Works to the Standard Rub- 
bur Works. I think that tells the whole story so far as I can give it. 

28 Q. Are the four bill-heads which I now hand you the bill- 
heads of A. D. & C. A. Hodgman & Co., the firm to which you 
refer? 

A. Yes, sir. 

Produced in evidence and marked Complainant’s Exhibits 39, 40, 
41, and 42. 
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29 Q. Are the two cards which I now had you correct specimens 
of the trade cards used by that same firm and circulated by them 
among the trade? 

A. Yes, sir. 

Produced and marked Complainant’s Exhibits 43 and 44. 

30 Q. Is the letter which I now show you, with a printed head- 
ing, a letter of the firm of A. D. & C. A. Hodgman? 

A. Yes, sir. 

Produced and m: nihed Complainant’s Exhibit 45. 


31 Q. And does the printed heading represent the style of head- 
ing in use by the firm ? 
A. Yes; signed by Mr. A. D. Hodgman. 
32 Q. You have no business connection with either of the parties 
to this action ? 
A. No, except buying and selling from them; that is all. 
83 Q. You are still in the rubber business? , 
A. Oh, yes, sir. 
34Q. W hat is the name of your present firm? 


A. Hodgman & Co. 
35 Q. During the whole period that you have been connected with 


the rubber business and with the firms that you have mentioned 
have there been mutual business dealings between yourself and 
your firms and the Goodyear India Rubber Glove Co.? 
A. Yes, sir. 
239 36 Q. Are you able to state by what name that company 
was generally known to the rubber trade and those engaged 
in it? 
Objected to as incompetent, except as to the witness’ own knowl- 
edge. 
Witness: At present or previous; what time do you have refer- 


ence to? 
Mr. MacFartanp: During the whole period covered by your con- 


, nection with the rubber business. 


A. When I first went into the rubber business it,was the Good- 

ar India Rubber Glove, I think, Manufacturing or Company; we 
+ lam called it the Goodyear Glove Co., and it has always been 
known so to me since I was a boy,to within several years past. 

37 Q. When you use the expression we whom do you mean besides 
yourself? 

Same objection. 

The firm and my employees. 

38 Q. Are you able to state, from your own knowledge of the 
business, whether or not that was the name by which it was gen- 
erally known in the business community—the Glove Co. ? 


Same objection. 
A. By my knowledge of it it was generally known as the Good- 
year Glove Co. . 
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Cross-examination : 

1X Q. Are you aware that the defendant company, The Good- 
year’s India Rubber Glove Manufacturing Company, was often called ° 
by people dealing in rubber goods by the titles Goodyear Rubber 
Co., Goodyear Rubber Manufacturing Co., Goodyear & Co., and other 
abbreviated titles? 

A. It has always been spoken of among those in the sume trade 
with myself and others as the Goodyear Glove Co.; it is the title 
which I have always called them by and always my competitors in 
the same line of business. 


Answer objected to as not responsive. 
2X Q. Are you not aware that, in addition to that title, the 
240 company was frequently addressed by letter and called in 
conversation the Goodyear Company or the Goodyear Rub- 
ber Co.? , 

A. I have never heard of it. 

3 X Q. Or the Goodyear Rubber Manufacturing Co. ? 

A. I have never heard of it. 

4 X Q. What sort of rubber goods did your firm deal in ” 

A. A variety of rubber goods, such as clothing and sheetings ; and 
some druggists’ goods, such as air-work, water bottles, and things of 
that kind; we make a great variety of goods. 

5 X Q. What is your principal business? 

A. A large part of our business is clothing—rubber clothing. 

6 X Q. What was your principal business prior to 1875” 

A. It was rubber clothing—overcoats and things of that descrip- 
tion. 3 
7 X Q. What sign was over the door of the place of business of 
A. D. & C. A. Hodgman? 

A. I do not remember. 

8 X Q. What sign was there over the place of business while you 
were connected with it in New York ? 

A. The signs of D. Hodgman, D. Hodgman & Co., and, on the 
glass of the show-window, Goodyear Rubber Works. 

9X Q. When was that sign put on—Goodyear Rubber Works— 
on the show-window ? 

A. I do not know when it was put on—the time; I know it has 
been there a great many years. 

Mr. MacFarianp: The complainant company offers in evidence 
a document labeled, Certified copy of petition and judge’s minutes in 
vacation. The Goodyear India Rubber Glove Manufacturing Co. 
et al. vs. Edwin B. Moore and George Bb. Thompson. State of Mis- 


4 
souri and county of St. Louis. In the circuit court of St. Louis 


county, now marked Complainant’s Exhibit No. 46. 
GEO. F. HODGMAN. 


Sworn to before me this 29th day of February, 1882. 
JOHN A. SHIELDS, Examiner. 


Complainant’s evidence closed. 
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de 

- . CoMPLAINANT’S Exuipit No. 28. Feb. 1, 1884. 
1a 
1: S. W. Kellogg, Geo. E. Terry. 


Xellogg & Terry, attorneys and counselors at law, 74 Bank street. 
WATERBURY, Conn., Oct. 21, 1878. 
I’. M. Shepard, Esq., pres. Rubber Clothing Co. 
My Dear Sir: Yours enclosing check of 661,59, dollars, in full 
settlement of claim of Tuttle M’f’g Co. against Star Rubber Co., was 
duly received, and I will see that the claim is discharged and settled 


in full. 
Very truly yours, Ss. W. KELLOGG. 


NAUGATUCK, Conn., Aug. 27, 1878. 
M The Star Rubber Co.: 


To cash paid for work on dam, ditch, SEATED .ncitinsinennes $608 75 
- - M. M. W hitney oa » days 7 i hours, § iti S98 10 


- “ E. L. Judd, - fa 2.75. 34 65 
C. Whipple, eS. 200. 6 60 
W. French, a © 1Z@o. il 
T. Boylan, —_——- = * 1.25. 48 25 
T. Walsh, — le. we 
P. Burgess, oe Lie «: 26-78 
R. Buck, —" - * 150. 59 85 
D. Powers and | 

team, . 400. 24 00 
J. Horn, * 1.60 80 
Geo. Shumway, 2 “ 12. 250 
S. McCarthy, 12° 8 “ 1.25. 16 00 
Alex. “ - <a 
W. Frain, oe 150. 21 90 
OW. mm “ss * 150. 18 90 
P. Morgan, a 1.50. 10 20 
J. P. Burk, | - 2 “ 3a 
Jas. Dyer, ie in. re 
A. Hotchkiss bill, timber... -~- ieadcuae 142 29 
CO ae a Ee fewc ceca 597 74 
G.: 3. Bete *- RP 2. cnndncnws 51 58 
COGt: BOGREET, MEE ccc ncanecsminen 3 50 
OEE CE GN eck cnnes cons eune 25 00 


$1,217 50 


-- 
iv 


t~ 
Se 
© 
oe 2) 


$608 75 
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1877 


Interest from Nov. 1, 1877, to Oct. 12, 


a eilein 34 7 
I I tes 2 10 
$645 55 
16 00 


8661 55 


The above is correct. 


W. KELLOGG. 


Please remit to Hon. S. W. Kellogg, Waterbury, C onn. 
GEO. M. ALLERTON. 


s Exuipit No. 29. February 4, 1884. 


242 COMPLAINANT 


The factory, premises, and machinery owned by the Star Rubber 
—a Company, located at Naugatuck, in tie State 
a 16. orn, of Convecticut, as the same are now furnished 
5 years. Rent,$5,500 goat a8 
uarterly. and equipped for the purpose of manufactur- 
q ing India-rubber goods. 

The said Frederick M. Shepard expressly covenants and agrees 
as a part of the consideration for this lease, that he will not m: inu- 
facture nor permit to be manufactured in said factory nor in said 
premises, nor will he permit any part of the machinery now in 
and belonging to said factory to be used in said factory or else- 
where in or for the manufacture of India-rubber boots or shoes with- 
out the written permission of the said Warren Ackerman, which 
permission he will give when not any longer restrained by his agree- 
ment of May Ist, 1876, with Hotchkiss & Letson, trustees; and the 
said Frederick M. Shepard agrees that he will pay the aforesaid rent 
in equal quarterly amounts on the first days of —. 

That he will not assign this lease nor underlet said factory nor 
any part thereof nor of said premises without the written consent of 
the said Warren Ackerman, and that said factory shall, during the 
cgntinuance of this lease, be used solely for the purpose and as an 
India-rubber factory. 

And the said Frederick M. Shepard further agrees that he will 
keep the building and machinery of every kind belonging to said 
factory in reasonably good repair during the entire pet riod of the 
lease. 

The agreement of May Ist, 1876, between said Ackerman and the 
trustees shall be held for the benefit of said 
Shepard or assigned to him. The moneys 
paid in pursuance of it accruing from August 
4th, 1876, shall belong to said Shepard. ‘The 
latter is to pay $5,500, as above, and is 
to receive, or collect, or be credited 


Privilege of renew- 
al for 5 years on same 
terms and conditions, 
except as to restric- 
tions on making 
boots and shoes. 


9 


— 


43 


with the $5,000 yearly from August 4, 


-~ 
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1876, as the same shall be sm by the trustees. 
Re-entry. Said Ackerman does not, however, guarantee 
or become responsible for the payment of the 


F. M. SHEPARD. 
WARREN ACKERMAN. 


“te CoMPLAINANT’S Exuisit No. 30. February 4, 1884. 
| Goodyear’s India Rubber Glove M’f’g Co. 
* * * + * * * 
NauGatuck, Conn., Jan. 11, 1877. 
| 


same by the trustees. 


Mr. F. M. Shepard. 


Dear Sir: Mr. Birdsall has this day handed me the keys of the 
factory opposite in accordance with your request. I have glanced 
over the place, and notice there is more or less material here and 
there that may be of some value—a bale of sheeting, for instance, ete. 

He has kept a man on the place, who stays there nights. If this 
is necessary on account of insurance please inform me at once. 
When it is a little warmer I will make a more thorough inspection. 

Yours truly, GEO. M. ALLERTON. 


2433 CoMPLAINANT’s Exuisit No. 31. February 4, 1884. 


Goodyear’s India Rubber Glove M’f’g Co. 
* * +* * * * * 


| 490 Broapway, N. Y., April 14, 1877. 
I. M. Shepard, Esq. 


| Dear Str: In answer to yours of the 13th I would say that a man 

in my employ, who is married and has no children, would occupy 
the place, but would require it to be put in habitable shape. The 
oftice he would like cleaned out, the railing taken outgand made 
suitable for a bedroom, and the rooms would want to be cleaned 
(formerly Mr. Birdsall had some rooms divided off upstairs, but the 
partitions have been taken down). He would also want a “ back- 


_— 
——————— ———— 


house” and a sink. 
+ T have also a man at work for me, who was the watchman for 
x Birdsall, who will sleep there nights. He will require simply a bed. 
‘ For my own part, I should consider it safer not to have a family 
there, so far as fire is concerned. There being no chimney, the 


stove-pipe runs up thro’ the floors and out thro’ the roof, and it is 
pretty old and rusty. Of course a family would have to have a fire 
to cook. We have our eyes on it during the day, and our watchman 
is instructed to look out for it at nights. Either party could go in 
at once. I presume if it was generally known other parties might 
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be found. I have already had applications, but did not consider 
the parties suitable. Why can’t you run up some day and see me? 


I await your instructions. : 
Yours truly, GEO. M. ALLERTON. 


2433 CoMPLAINANT’s Exuipit No. 32. Feb. 4, 1884. 


Goodyear’s India Rubber Glove M’f’g Co. 


* * * * * * * 


NavuGatuck, Cr., May 11, 1877. 
IF’. M. Shepard, Esq. 

Dear Sir: Our machinist informs me that the machinery in the 
Star mill should be looked after to preserve it from serious injury. 
Some of it, he says, is rusting badly; that the heads of the cylinders 
to the engine should be taken off and see that the inside is not rust- 


ing, &c., Ke. . 
I wish you could find time to run up here and take a look at 


things. 
Yours truly, GEO. M. ALLERTON. 
CoMPLAINANT’s Exuisir No. 33. Feb. 4, 1884. 
Goodyear’s India Rubber Glove M’f’g Co. 
* * * * * = * 


NAUGATUCK, Jany. 21, 1877. 
Mr. F. M. Shepard. 

Dear Sir: I have heard nothing from Mr. Ackerman in regard 
to lot for town hall. 

Again I am requested to inquire if the right of way, &c., owned 
by the Star Rubber Co., on the east bank of the tail race, can be 
released in case the owners of the lot will build and maintain a 

substantial wall to each side of the ditch. The town are 
244 considering the Andrews lot for a location for a town hall. 
I enclose diagram, which may enable you to understand 


more clearly. 
Yours truly, GEO. M. ALLERTON. 


Rt. of way for about 72 feet south of Maple St. 


COMPLAINANTS Exnuipit No. 34. Feb. 4, 1884. 


NauGatuck, June 26, 1877. 
M. F. Shepard, Esq. 

Dear Sir: The selectmen have called my attention to the arch 
that spans the raceway where the highway crosses near the dam. 
Mr. Carter, of the Tuttle M’f’g Co., thinks something should be done 
about it atonce. It is liable to fall in, and should it do so will prob- 
ably make much more expense than if attended to now, besides the 
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question of damagesjshould any accident happen to persons or 
property. 
Please advise me in regard tothe matter. I would suggest having 
a practical arch-builder look at it and get his opinion in regard to 
what is best to be done. 
Yours truly, GEO. M. ALLERTON. 


245 COMPLAINANTS Exuipit No. 35. Feb. 4, 1884. 


Goodyear’s India Rubber Glove M’f’g Co. 
* * * * * k x 


NAUGATUCK, Dec. 24, 1877. 
F. M. Shepard, Esq. 

Dear Sir: A committee appointed by the town in regard to a lo- 
cation for a town hall wish to know if a piece about 75 ft. front on 
Maple street cor. Water street, on the east end of the Star lot, could 
be purchased for that purpose; and, if so, at what price ? 

An early reply of some kind would oblige, 

Yours truly, GEO. M. ALLERTON. 


Please reply as you {may prefer, either direct to Mr. Allerton or 
through me. 


Yours truly, we | 
COMPLAINANTS Exurpit No. 36. Feb. 4, 1884. 
Goodyear’s India Rubber Glove M’f’g Co. 
* * * * * * * 


NauGATuck, Cr., July 2d, 1878. 
IF’. M. Shepard, Esq. 

Dear Str: Enclosed please find bill Patrick Conran. I believe 

I spoke to you about the matter when you were here. 
The facts are that one of the dirt-and-log bridges on Water 
246 or River street gave way while he was passing and broke 
his wagon. He charges for time spent in getting out and re- 
pairs to wagon. I have had the bridges inspected and repaired. I 


send the bill at his request. 
Yours truly, GEO. M. ALLERTON. 


The selectmen say if it had been a town bridge they would have 
considered themselves liable. 
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CoMPLAINANT’S Exuisit No. 37. Feb. 4, 1884. 


Goodyear’s India Rubber Glove M’f'g Co. 
* * + * . * * 
NAvuGATUCK, July 5th, ’78. 
To F. M. Shepard, Esq.: 

Your logic in the Conran matter is A 1, and just such as I tried 
to make work; told him he ought to pay us for breaking our 
bridge. Unfortunately the facts are different. Although the bridges 
are on the public highway, they are there for the convenience of the 
Star Rubber Co. and are builtand maintained by them. They cover 
the sluice which carries the water from the waste gates: are built 
of logs and covered with dirt, and are of such construction that un- 
less you dig them up occasionally you can’t tell whether they are 
sound or not until they break down; then you find out. I have had 
our carpenter inspect them, and he reports them at present safe. 
Yours in reference to Tuttle M’fg Co. at hand; have not heard 


from them yet. 
Yours, GEO. M. ALLERTON. 
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25? CoMPLAINANTS Exurpit 43.—Feb. 23, ’84. 
GOODYEAR RUBBER WORKS, 
TvcKaAHor, N.Y. 
Latest Price List. 
PIANO AND MELODEON COVERS. 
RUBBER SURFACE. 


Piano Covers. 


Se eR inci wis: esse i a cea ach ts woe S4 00 
52 x U6, i ee ne inp te EN ES Tm a eS TRAE Ae > Bh 
72x 108, en meh tnes tunes ca 5 75 


Net CAsH. 
A. D. & C. A. HODGMAN’, 
Office, 27 Maiden Lane, N. Y. 
‘ (). Box 1710. 
March 1, 1869. 


N. B—We will always notify you when any change of prices 


occurs. 
953 COMPLAINANTS Exuiesit 44. Feb. 23, 1884. 
TerMs.—Net Cash—30 Days. 
GOODYEAR RUBBER WORKS. 
TucKAHOR, N. Y. 
Latest Price List. 
PIANO AND MELODEON COVERS. 


RUBBER SURFACE. 


Piano Covers. 


7O = 908. PEO sin na pa alice VO ina wdsesem seins'pScemp cihcg dgeis:  e cap $4 00 
a cota al ened nbelnieh arenes sel Geld o 25 
Pe I Pe iil inkd nti eccinnnnnsuncmnnniuee’ O tO 


* * * * K * 


A.D. & C. A. HODGMAN, 
201 Broadway, N. Y. 
r, 0. Box 1710. 
January 1, 1870. 
N. B—We will always notify you when any change of prices 
occurs. 
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Billiard Table Covers. 
254 COMPLAINANT'S Exnuisit 45. Feb. 23, ’84. 
GOODYEAR RUBBER WORKS, 
TUCKAHOE, N. Y. 
Office 27 Maiden Lane. 
Address: VP. O. Box 1710. 
NEW York, Dec. 7, 1868. 
FRIEND Joe: Contents of enclosed order noted. We will make 
you plain flock grand cover for $14.00 each, net. If you will inform 
us the exact style and maker’s name of piano we will make a pattern 
ourselves (unless vou have one already) for yvou—that is, if it is a N. 
Y. manufacturer. 


Yours resp., A. D. & C. A. HODGMAN. 


COMPLAINANTS Exuibsit No. 46 


Certified copy of “petition and judge’s minutes in vacation,” in 
the suit The Goodyear India Rubber Glove M’f’g Co. et al. ag’st 
Daniel B. Moore and Geo. B. Thompson, State of Missouri, circuit 
court of St. Louis, Oct. term, 1867. On file. 


955 United States Cireuit Court. Southern District of New York. 


GOODYEAR RuBBER Co. 
i. 


GoopYEARs Rupper M’p’a Co. and Others. 


WALLACE, J. : 

The complainant is a corporation organized under the laws of New 
York in 1872 by its present corporate name. ‘The defendant is a 
corporation organized under the laws of Connecticut in 1847 by its 
present corporate hame. Mach corporation seeks to enjoin the other, 
the complainant by bill and the defendant by ecross-bill, from using 
the name “ Goodyear’s Rubber M’f’g Co.” Both parties concede this 
name to be practically identical with complainant’s name. The 
parties are competitors In the manufacture and sale of rubber goods, 
and have their principal places of business in the city of New York. 
Each insists that it has aequired the right to the use of the name in 
dispute, and that such name has become a valuable adjunet of its 
business, and each insists that the other has endeavored and is now 
attempting, by wrongful use and appropriation of the name, to 

divert the custom of the other. As each party concedes that 
256 =the right to use the name for the purposes of its business Isa 

valuable property right, and asserts that such use by the other 
is vexatious, embarrassing, and necessarily tends to pecuniary iIn- 
jury, the controversy manifestly resolves itself mainly into a ques- 
tion of title to the name. It is incumbent upon one of the parties 
to establish a lawful right to use the name as against the other, and 
the party which does this will be entitled to the relief prayed for. 
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The name of a corporation has been said to be the “knot of its 
combination,” without which it carinot perform its corporate functions. 
Smith Mere. Law, 133. It has neither the right nor the power to 
change the corporate name originally selected without recourse to 
such formal proceedings for the purpose as may be authorized by 
the laws under which it has been incorporated or by the consent of 
the authority from which its charter is derived. Nevertheless, it may 
become known by another name by usage. and the courts have fre- 
quently treated acts done and contracts entered into by corporations 
under another name as though done or entered into by it with the 
true name. Minot v. Curtis, 7 Mass., 441; South Sehool Dist. v. 
Blakeslee, 13 Conn., 227; Eastham v. Blackburn R’y Co., 25 Law J. 
Exch. (N.S.), 199; Boisgerard v. N. Y. Banking Co., 2 Sandf. Ch., 23. 
There is no reason why a corporation may not acquire a property 
right to the use of another name as a trade mark or as incidental to 
the good will of a business as well as an individual, and, if it has 

acquired such a right, it will, of course, be protected in its 
257 enjoyment to the same extent asan individual would be. It 

cannot be deprived of the right by the assumption of the 
name subsequently by another corporation, and it is immaterial 
whether the latter selects its name by the act of corporators who or- 
ganize under the general laws of a State or whether the name is 
selected for it in a special act by the legislative body. Manifestly, 
if the defendant had no right to use the name by which the com- 
plainant was incorporated or one practically identical with it at the 
time of the latter’s incorporation, the title of the complaina:t is 
clear, because it adopted the name formally, publicly, and legiti- 
mately for all its corporate purposes. The defendant insists that it 
had acquired a prior right to the use of the name; that this right 
took its origin as early as 1862, and by a gradual process of develop- 
ment had ripened into a good title before complainant was incor- 
porated. 

Neither party makes any claim of exclusive right to use the word 
“Goodyear” alone, that word having become a generic term of de- 
scription applied to a large class of India-rubber fabrics before either 
party became a corporation, or the word “ Goodyear” in combination 
with “rubber.” . There were trading concerns called the “ Goodyear 
Metalli¢e Shoe Co.,” “The Goodyear Rubber Works,” and the “ Good- 
year Rubber Emporium ” before either party clfimed the right to the 
name in controversy. 

The defendant’s theory, as sustained by the proofs, is that, begin- 


ning in 1862, when it ceased to ¢onfine itself to the manufacture of 


gloves and engaged in manufacturing and selling rubber 
258 goods generally, its customers occasionally addressed it in 

their correspondence by various abbreviated names, such as 
“Goodyear’s Rubber M’f’g Co.,” “Goodyear Rubber Co.,” “ Good- 
year’s Co.,” “ Goodyear’s I. R. Company,” “ Goodyear Company,” and 
other abbreviations; that the use of such abbreviated addresses 
by its customers gradually increased, so that in 1871 the defendant 
received nearly 200 letters addressed to the Goodyear Rubber Com- 
pany and nearly 100 to the Goodyear Rubber M’f’g Co. On the 


MANUF’G CO. ET AL. VS. THE GOODYEAR RUBBER CO. 157 


other hand, the proofs show that during this time the defendant re- 
ceived many thousands of letters yearly; that the letters addressed 
to it by other names were comparatively a small number, averaging ° 
not over 500 a year, but embraced upwards of 70 varieties of names, 
and that its correct corporate name was usually adopted by its corre- 
spondents and patrons. 

It is not claimed that the officers or agents of the defendant were 
accustomed during any part of this period to use any other than its 
corporate name or assumed the right to do so until after the complain- 
ant commenced business. ‘To the contrary, they were solicitous and 
painstaking to correct the tendency of its customers to address it by 
any other than its corporate name, and it was their practice to send 
envelopes to customers with its correct name printed upon them to 
prevent the occurrence of such mistakes. Concisely stated, the ques- 
tion would seem to be whether the defendant can appropriate to 

itself the various misnomers applied to it by the carelessness 
259 or inaccuracy of a comparatively small number of its eustom- 

ers during a period of 10 or 11 years, notwithstanding the 
zealous and active measures of its managers to repress the practice 
und their success in preventing it from ripening into a general 
usage. 

It would hardly be contended that an individual could found a 
claim of possessory right to any species of property upon the unau- 
thorized conduct of other persons, or maintain that he had adopted 
a name symbolizing his products or identifying his personality with 
his business by protesting against its use; and of course a corpora- 
tion does not occupy a different position. The proofs show that 
there was no general recognition of the defendant among its cus- 
tomers by any other than its corporate name and no adoption by 
the defendant ofa different name, and it must be held that the oeca- 
sional or persistent use of the misnomer by a few of the defendant’s 
customers gave no privilege to the defendant to a monopoly in the 
use of the name. 

If the proofs warranted the inference that the complainant as- 
sumed a name by which the defendant was known for the fraudu- 
lent purpose of deceiving the public and of supplanting the defend- 
ant in the good will of its business, the courts would not only refuse 
to assist the complainant, but would intervene to protect the defend- 
ant. A eareful reading of the proofs fils to disclose the existence 
of any such design or of any intention to adopt a name with which 

the defendant had already become appreciably identified. 
260 The case is destitute of evidence to indicate that the com- 

plainant’s corporators were aware or had reason to suppose 
that the defendant had become known to any extent by any other 
name than its corporate name. So far as appears they had no 
knowledge that defendant’s customers ever addressed it by other 
names. Nor is there anything in the proofs to justify the Insinua- 
tion that the complainant was organized for the purpose of annoying 
the defendant by illegitimate competition. It does appear that the 
persons who organized the complainant had been the managers and 
agents of another corporation, the Rubber Clothing Company, which 
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for many years had been a competitor of the defendant at the city 
of New York; that propositions for a consolidation of this company 
with the defendant bad been somewhat discussed between their re- 
spective managers without result, and that shortly afterwards the 
complainant was organized. Fora time its affairs were transacted 
at the office of the Rubber Clothing Company, and the two concerns 
maintained very intimate relation, as might be expected from the 
circumstance that the managers were the same persons 1n both. But 


the salient facts that the new corporation started with a cash capital of 


$500,000 and engaged 1n new branches of trade while the old company 
continued in business sufficiently refute any theory that complainant 
was not a bona fide concern. If it should beconceded that the two con- 
cerns were practically one, and that the main object of the complain- 
ant’s organization was to enable the Rubber Clothing Company to 

assume a new name—one which would represent a corpora- 
261 tion dealing in rubber articles generally instead of rubber 

clothing only—there would be no occasion for censure, be- 
‘ause the new name was better adapted to describe the business of 
the corporation. The Rubber Clothing Company had long ceased 
to manufacture and sell clothing only, and had become engaged in 
selling rubber goods generally. It was undoubtedly intended by 
those who organized the new concern to engage in the general rub- 
ber trade upon a more extensive scale than that of the old company. 
The name selected was an appropriate one, and those who adopted 
it had a perfect right to do so, provided they did not know or have 
reason to believe that by doing so they would interfere with the 
business of the defendant. ‘The fact seems to be that both the Rub- 
ber Clothing Company and the defendant were doing business 
under names that were somewhat misleading to such persons as had 
not learned, by business intercourse with them, that they were man- 
ufacturers and dealers in rubber goods generally. It would have 
been entirely proper for either of them to adopt a new name. The 
complainant adopted a new name first, and, if it was only the Rub- 
ber Clothing Company with a new name, the defendant had no 
right to complain so long as the name did not serve to engender 
unfair competition and deceive the trade. As has been said, how- 
ever, it was a new concern, with a large capital, and contemplating 
large business operations, and the proofs do not show that its corpo- 

rators were moved to select its name by any illicit motive to- 
262 wards thedefendant. If the nameselected was one calculated 

by its similarity to defendant’s name to lead to confusion of 
business and to confounding the identity of the two corporations it 
might well be urged that those who adopted it should abide by the 
consequences, although they were innocent in their intentions, and 
not ask a court of equity to protect them against the inconvenience 
which might follow; but the defendant, not content that the con- 
sequences shall rest where they fall, insists upon the exclusive right 
to use the name, and since the complainant assumed it has issued 


notices and circulars to the trade and put up a sign calling itself 


by the complainant’s name. _ the same theory it can also 
claim the exclusive right to use the multitude of misnomers applied 
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to it from time to time by its careless customers. It has a distinct- 
ive name of its own, which it formally adopted, and which has been 
carefully preserved by its agents until the complainant selected one. 
It ought not to complain now, because the latter was the first to avail 
itself of the choice of selection out of all unappropriated names. 
Certainly it cannot be permitted to appropriate the complainants 
name, or one substantially identical, and, by asserting itself as the 
Goodyear Rubber Company, mislead the public to the detriment of 
the complainant. 


A decree is ordered for complainant, and the cross-bill of the de- 
fendant is dismissed. 
263 W. W. MacFarland, for complainant ;_F. H. Betts and 
Stephen ¥ Kellogg, for defendants. 


964 Cireuit Court of the United States, Southern District of New 
York. 
GoopYEAR RusBeR Co. 
vs. 


(JOODYEAR’s INDIA RupBer GLove Co. & GoopyEAR’s RuBBER Man- 
UFACTURING Co., Impleaded. 


Upon the annexed petition and Upon all of the record of the 
pleadings and proceedings herein let the complainant and his solie- 
itors show cause before me on the 22d day of October, 1884, at the 
opening of court on that day, or as soon thereafter as counsel can be 
heard, why the prayer of said petition for the correction of said de- 
cree should not be granted and why a rehearing should not be had 
upon the merits of the case and a rehearing then directed accord- 
ingly; and in the meantime, and until the further order of this court 
in the premises, let the entry and recording of any final decree in 
this case be stayed. 

Oct. 13, 1884. | 
WM. J. WALLACE. 


° 
265 Circuit Court of the United States, Southern District of New 
York. 

GOODYEAR RUBBER Co. 

v. 

GeoDYEAR’s INDIA Rupper GLove Co. & GoopyrArR’s RupBER M’r’e 
Co., Impleaded, ete. 


The petition of the Goodyear’s India Rubber Glove M’f’g Co. and 
Goodyear’s Rubber Manufacturing Co., defendants in the above-en- 
titled suit and complainants in the cross-bill in said suit, respect- 
fully shows that the decree made in this case and signed as of the 
9th day of October, 1884, is erroneous in several particulars— 

First. Because it does not cuntain a full and correct recital of the 
proceedings in this cause upon which the decree purports to be and 
ought to be founded, to wit, in that it omits to state that this case 
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was commenced in the court of common pleas in the city of New 

York and was removed therefrom as to the above-named petitioners 
only to this court. 

266 Second. Because the said decree is erroneous in that it orders 
an injunction against the defendants from using the names 

“ Goodvear’s Manufacturing Co.” or “Goodyear Rubber Co.,” or any 

abbreviation thereof, when neither of said names have ever been 

used or intended to be used by the petitioners. 

Third. Because in and by said decree all of the costs in the case 
purport to be taxed upon and adjudged upon tbe dismissal of the 
cross-bill, whereas such costs are total costs in the case and ought 
not to be ordered and adjudged to be paid upon the dismissal of the 
cross-bill only, but upon the decree generally, for the reason that in 
case said decree should be reversed an appeal upon any other mat- 
ter than the dismissal of the cross-bill no part of said costs could be 
recovered. 

Fourth. Because an injunction is ordered in and by said decree 
specifically against the doing of acts concerning which it was dis- 
tinctly testified and sworn to on behalf of the complainant in said 
suit that no complaint was ever made or was now made. 

Fifth. Because, as your petitioners believe and respectfully repre- 
sent, the said decree is erroneous in awarding any relief to the com- 
plainant upon the evidence recorded in this case. 

And your petitioners further allege that it doth not yet appear in 

this case that the amount or value of the matter In dispute 
267 exceeds $5,000.00, but as matter of fact your petitioners 

believe and allege that such is the case; and your petitioners 
respectfully represent that unless such fact be made to appear by 
the record herein or other proper proceedings your petitioner will 
be wholly deprived of any right of appeal or review of the decree of 
this court. 

And your petitioners therefore respectfully represent that in view 
of the possibilty that they mav not be able to prosecute an appeal 
herein that this court should grant a rehearing and a full recon- 
sideration of all questions involved herein. 

And your petitioners further pray that the entry or recording of 
any final decree herein may be stayed until this case can be reheard 
or resettled upon your petitioners’ petition, and that an order may 
be granted to that effect forthwith, because that the present term of 
this court is about to expire, and if there be an appeal to the 
Supreme Court from the decree aforesaid no rehearing can be had, 
unless the enrollment and recording of the decree at the present 
term be stayed ; no rehearing can be had after the present term under 
the 88th rule in equity. 

And your petitioners will ever pray, ete. 

GOODYEAR’S I. R. GLOVE MF’G CO., 

J. D. VERMEULE, P.es. 

GOODY EAR’S RUBBER M’F’G CO., 

J. D: VERMEULE, Pres. 


inettiendilieendiantiaatl eee sae os. ~ 
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268 Crtry, County, & SournerRN District or New Yor: 


John D. Vermeule, being duly sworn, deposes and says: I 
am president of the petitioners above named, and have read the 
foregoing petition and know the contents thereof, and the same is 
true of my own knowledge, except as to the matters therein stated 
to be alleged on information and belief, and as to those matters I 
believe it to be true. 


JOHN D. VERMEULE. 


Sworn to before me this 11th day of October, 1884. 
[SEAL. ] THOMAS HUNT, 
Notary Public, New York City and County. 


The above petition, in my opinion, is proper to be be filed. 
FREDERIC H. BETTS, Counsel. 


(Endorsed :) United States circuit court, southern district of New 
York. Goodyear Rubber Company vs. Goodyear’s India Rubber 
Glove Co. & Goodyear’s Rubber M’f’g Co. Impleaded, &e. Petition 
for rehearing and stay. Betts, Atterbury & Betts, solicitors for de- 
fendants, 120 Broadway, New York. Filed in open court Oct. 23, 
1884. T. Due service of a copy of the within petition for rehear- 
ing & stay is hereby admitted. New York, October 15th, 1884. 
Mack larland, Reynolds & Harrison, compl’t’s sol’rs. 


269 City, County, & S. D. New York, 88: 
U.S. Cireuit Court. 


GOODYEAR RuBBER Co. 
S 


is. 
GoopyEAr’s I. R. G. M’r’a Co., et al. 


Frederic H. Betts, being duly sworn, deposes and says. I have 
been counsel for the defendants since the commencement of this 
case. On the 20th day of October, 1884, I learned for the firgt time 
that any rubber company had been, prior to the organization of the 
complainant, organized or incorporated or done business under the 
name — Goodyear Manufacturing Company. I learned this fact 
in conversation with E. B. Preston, Esq., of Chicago, who came here 
to consult me on that day in reference to the action of the Goodyear 
Rubber Co. against the New Jersey Rubber Shoe Company. Mr. 
Preston then informed me that the predecessor in business of the 
Boston Belting Company, a corporation doing business in rubber 
goods, had been known by that name, and he believed was inecor- 
porated under that name and had always had a sign with that 
name on it on their store in Boston, and that he understood that 
} Mr. Sheppard’s company, the plaintiff, had never dared to 
270 put out a sign in Boston with the name Goodyear Rubber 

Company upon it, owing to their knowledge of the prior 
adoption and use of the name “Goodyear Manufacturing Com- 
pany.” I immediately wrote to the secretary of state of Massachu- 

21—309 
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setts asking him to search for a certificate of incorporation under 
that name in that State and received this morning (October 2?) 
the annexed certificate. 


FREDERIC H. BETTS. 


Sworn to this 22d day of October, 1884. 
JOHN A. SHIELDS, 
U.S. Com’r. 


271 CHAPTER 177. 


Commonwealth of Massachusetts, in the year one thousand eight 
hundred and forty-five. 3 


An act to incorporate the Goodyear Manufacturing Company. 


Be it enacted by the senate and house of representatives in gen- 
eral court assembled, and by authority of the same, as follows: 

Section 1. Henry B. Goodyear, James A. Dorr, Henry Edwards, 
their associates and successors, are hereby made a corporation by 
the name of the Goodyear Manufacturing Company for the purpose 
of manufacturing India-rubber goods in the town of Roxbury, in 
the county of Norfolk, with all the powers and _ privileges and sub- 
ject to all the duties, restrictions, and liabilities set forth in the 
thirty-eighth and forty-fourth chapters of the Revised Statutes. 

SECTION 2. Said corporation may hold, for the purposes aforesaid, 
real estate to the amount of twenty-five thousand dollars, and the 
whole capital stock of said corporation shall not exceed one hun- 
dred thousand dollars. 


Hovusr oF Representatives, March 21, 1845. 
Passed to be enacted. 
SAM. H. WALLEY, Jr., Speaker. 


Ix SENATE, March 22, 1845. 
272 Passed to be enacted. 
LEVI LINCOLN, President. 
March 22, 1845. 


Approved: 
GEO. N. BRIGGS. 


COMMONWEALTH OF MASSACHUSETTS, 
SECRETARY’s DEPARTMENT, Boston, Oct. 21, 1884. 

I certify the foregoing to be a true copy of the act of incorporation 
of the Goodyear Manufacturing Company, and further certify that 
by act of the Legislature, chapter 96, of the year 1847, approved 
March 17, 1847, the name of said corporation was chauged to that 
of the “ Boston Belting Company.” 

Witness the seal of the Commonwealth. 

[SEAL. ] HENRY B. PEIRCE, 
Secretary of the Commonwealth. 


(Endorsed:) Filed in open court Oct. 23d, 1884. T. 


. 
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273 U.S. Cireuit Court. 


GOODYEAR RUBBER Co. 
v8. 
GoopYEAR INDIA RUBBER GLOVE M’r’G Co. et al. 


On motion for rehearing and to resettle decree. 


Before Hon. Wm. J. W allace, circuit judge. After argument of 
counsel on motion. 

Judge Wattace: There is no ground for the motion for rehear- 
ing. The use of the name Goodyear Manufacturing Company in 
Boston does not seem material. The injunction in this case is 
based on interference in trade. -If the plaintiff and defendant had 
been in different cities there might have been no interference. It is 
the proximity of one store to the other and the tendency of the de- 
fendants’ acts to divert the plaintiff's custom that makes the trouble. 

Mr. Berrs: The defendant is not to blame for that; the plaintiff 
followed our location and established its store near us. I wish I 

could be able to satisfy your honor of what I know to be the 
274 ~— fact, that this trouble and confusion has been altogether caused 
by the plaintiff’s action. 

Judge WALLACE: ‘I only kuow what I find in record in this case, 
and [ have read that very carefully. Now, Mr. MacFarland, there 
are two points in regard to the form of decree. I think the first de- 
cree Was wrong in charging the costs upon the dismissal of the cross- 
bill; the costs ought to be made general costs in the case; then 
there is the form of injunction to be considered. 

Mr. Berrs: I hope your honor will expressly limit the decree to 
the two names, Goodvear Rubber Co. and Goodyear Rubber Manu- 
facturing Company: “any abbreviation” of those names is too gen- 
eral, and it enables Mr. MeFarland to contend that you intend to 
enjoin such names as Goodyear Company or Rubber Company or 
Goodyear Manufacturing Company; those are all abbreviations, 
which I do not understand to be the case, but the decree is being 
used so in other litigations. I hope your honor will expréss this 
clearly in the decree.: 

Judge Watcace: I think my opinion is sufficiently clear on that 
point; I do not think it necessary to put it in the decree. I cer- 
tainly did not intend to enjoin “Goodyear Company” any more 
than “ Rubber Company;” that is not the abbreviation meant. 

Mr. Berrs: Well, it is being used so and as this opinion of your 

honor’s and decree will be used in different circuits—because 
275 these rubber companies have their business all over, even In 
California, and other suits may be brought against agents in 

other States—it ought to be clear. 

Judge Wattace: The plaintiff cannot contend that it has a right 

“Goodyear Company.” Mr. McFarland, do you claim you have a 
right to that name? 

Mr. McFartanp: I hope your honor will not go into that matter 
and will leave the decree as it is; that matter is before other courts, 
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If your honor should consider the matter of changing the decree at 
that point I hope you will hear me for five minutes or ten minutes 
on it. : 
Mr. Berts: He does claim it and I hope your honor will embody 
in the decree astatement which will remove misapprehension. 
Judge Watiace: Mr. McFarland, you may hand in a new form 
of decree, precisely like the old one, except that the costs are made 
general costs in the case, and I will consider whether any alterations 
of the injunction clause is necessary. 


(Endorsed :) United States circuit court, southern district of New 
York. Goodyear Rubber Co. vs. Goodyear India Rubber Glove M’f’g 
Co. e al. Report of proceedings on settlement of decree. Betts, 
Atterbury & Betts, solicitors for defendants, 120 Broadway, New 
York. U.S. circuit court. Filed Nov. 8, 1884. Timothy Griffith, 
clerk. 


276 The President of the United States of America to Good- 
year’s India Rubber Glove Manufacturing Company and 
[SEAL. ] Good year’s Rubber Manufacturing Company, and to their 


and each of their counsellors, attorneys, solicitors, and 
agents, and each and every of them, Greeting : 

Whereas it has been represented to us in our circuit court, in 
equity, for the southern‘district of New York, on the part of the Goed- 
year Rubber Company, plaintiff, that the said Goodyear Rubber 
Company has lately exhibited its bill of complaint in our said cir- 
cuit court for the southern district of New York against you, the 
said Goodyear’s India Rubber Glove Manufacturing Company and 
Goodvear’s Rubber Manufacturing Company, to be relieved: touch- 
ing the matters therein complained of,in which bill it is stated 
amongst other things that you are combining and confederating 
with others to injure the said plaintiff touching the matters set 
forth in the said bill, and that your actings and doings in the 
premises are contrary to equity and good conscience, we there- 
fore, in consideration thereof and of the particular matters in the 
said bill set forth, do strictly command you, the said Goodyear’s 
India Rubber Glove Manufacturing Company and Goodyear’s 
Rubber Manufacturing Company, and the persons before men- 
tioned, and each and every of you, under the penalty of ten 

thousand dollars, to be levied on your lands, goods, and 
277 ~— chattels to our use, that you do absolutely desist and refrain 

from using or in any way employing the name Goodyear’s 
Rubber Manufacturing Company or the name Goodyear Rubber 
Company, or any abbreviation thereof representing such integral 
name, in their business, upon their signs, their bills of merchandise, 
receipts, letters, products of their manufacture, or otherwise; also 
from imitating and using the Goodyear Rubber Company’s cor- 
porate name by the suppression. altogether of the words India and 
glove in the said Goodyear’s India Rubber Glove Manufacturing 
Company’s corporate name, or by printing or writing the said words 
in smaller or more obscure letters than those used to express the other 
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words of the said Goodyear’s India Rubber Glove Manufacturing 
Company’s corporate name, or by the use of initial letters to indi- 
cate the said words of a smaller or more obscure character than 
the letters used for the other component words of the said Good- 
vear’s India Rubber Glove Manufacturing Company’s corporate 
name, provided that nothing herein contained shall be construed 
to prevent the said Goodyear’s India Rubber Glove Manufacturing 
Company from using and employing initial letters to indicate any 
of the component words of the safd Goodyear’s India Rubber Glove 
Manufacturing Company’s name. 

Witness Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of New York, the 28th 
day of October, one thousand eight hundred and ——. 

278 TIMOTHY GRIFFITH, Clerk. 
MacFARLAND, REYNOLDS & HARRISON, 


Solicitors for Goodyear Rubber Company. 


(Endorsed:) Cireuit court of the United States, southern district 
of, New York. Goodyear’s Rubber Company vs. Goodvear’s India 
Rubber Glove Manufacturing Company and Goodyear’s Rubber 
Man’f’g Company. Writ of injunction. Mackarland, Reynolds & 
Harrison, complainant’s solicitors, 59 & 61 Wall St., New York city. 
I hereby certify that on the 20 day of October, 1884, at the city of 
New York, in my district, | personally served the within writs upon 
the within-named Goodvear India Rubber Glove Manufacturing 
Company and Goodyear’s Rubber Manufacturing Company by ex- 
hibiting to John LD). Vermeule, president of both def’t companies, the 
within original, and at the same time leaving with him a copy 
thereof. Dated Oct. 29, 1884. Joel B. Erhardt, U. S. marshal 8. D. 
N. Y. U.S. marshal’s office,S. D. N. Y. Received Oct. 28, 1884. 
U.S. eireuit court. Filed Oct. 31, 1884. Timothy Griffith, clerk. 


279  Cireuit Court of the United States, Southern District of New 
Y ork. 


THe GoopYEAR RUBBER Co. ” 
vs. 
GOoDYEAR’s INDIA RusrerR GLove M’r’G Co. et al. 


The petition of the defendant, ‘The Goodyear’s India Rubber Glove 
M’f’g Co., respectfully shows to this court— 

That said defendant was, on the 30th day of October, 1884, served 
with a copy of what purported to be an ipjunction issued by this 
court, a copy of which is hereto annexed. 

That said defendant has on hand and in process of manufacture 
a very large stock of rubber goods, consisting of hundreds of differ- 
ent articles of a great number of varieties. 

That upon all or nearly all of such articles is stamped or im- 
pressed in the rubber in the process of making the trade mark of 
this defendant, a copy of which is hereto annexed. 
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That for the past ten years in all of the price-lists and catalogues 
of the defendant such trade mark has been published and particular 
attention called to the same. The copy hereto annexed is 
280 taken from the defendant’s price-list of boots and shoes. 
That the machinery, tools, molds, and rollers of the defend- 
ant for manufacturing their rubber goods have cut into them an 
impression of such trade mark. 

That such trade mark was duly registered by the defendant in the oe 
United States Patent Office as a trade mark on the the 9th day of 
June, 1874, and has been continuously used by said defendant ever 
since and for a long time prior to said time. 

The defendant herewith produces a certified copy of such registra- 
tion of said trade mark. ° 

That it would be practically impossible to remove such trade 
mark from its manufactured goods and any attempt to remove the 
same would result in enormous expense and loss. 3 

That your petitioner is advised by counsel that the use of such 
trade mark is not within the intent and meaning of the injunction 
in this cause, and that the use of such trade mark would not, in their 
opinion, be an act of disobedience to said injunction, because the 
prominent, central, and conspicuous feature of such trade mark is 
the figure of a “ glove.” 

That your petitioners have, however, been advised to apply to this 
court for instruction in the premises in order that they may not 


seem to do or attempt to do anything in contravention of the decree -& 
and injunction of this honorable court. 
281 Wherefore this petitioner prays for the instruction of this 


honorable court whether the use of the trade mark aforesaid 
is in contravention of the decree or injunction of this honorable 
court, and for directions as to their proper conduct in the premises. 
And your petitioner will ever pray, ete. - 
GOODYEAR’S INDIA RUBBER 
GLOVE MEG CO. 
J. D. VERMEULE. 


Ciry, County, & SouTHERN District or New York, 8s: 


John D. Vermeule, being duly sworn, says: I am president of the 
defendant, The Goodyear’s India Rubber Glove M’f’g Co. I have 
read the foregoing petition and the facts therein stated are true. 


JOHN D. VERMEULE. 


Sworn to before me this 7th day of Nov., 1884. 
[SEAL. | JOSEPH H. MARVIN, 
Notary Public, Kings Co. 
Certificate filed in New York Co. : 
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282 503 & 505 Broadway, N. Y. 
Trade mark. 
Good year’s 
Rubber 
(Cut of glove) 
M’f’g Co. 
New York. 
We call particular attention to the above trade mark on each and 
every boot and shoe manufactured by us. 
All not having the above with glove in centre are imitations. 


(Endorsed :) United States circuit court, south. district of New 
York. The Goodyear Rubber Co. vs. The Goodyear India Rubber 
Glove M’f’g Co. etal. Petition & notice. Betts, Atterbury & Betts, 
solicitors for def’ts, 120 Broadway, New York. Due service of a 
copy of the within petition & affidavit is hereby admitted. New 
York, Nov. 8th, 1884. Mackarland, Reynolds & Harrison, plaintiff's 

attorneys. Sirs: Please take notice that we shall bring the 
283 petition served upon you this day to hearing before this hon- 

orable court on Friday, November 14, 1884, at 11 a. m, or as 
soon thereafter as counsel can be heard. Yours, respectfully, Betts, 
Atterbury & Betts, sol’rs for def’t. To Messrs. Mack arland, Rey- 
nolds & Harrison, sol’rs for compl’t. Filed in open court Dee. 5, 
1884. T. 


284 At a cireuit court of the United States held in and for the 
southern district of New York, held at the court-house, in 
said city, on the 6th day of December, 1884. 
Present: Hon. Wm. J. Wallace, judge. 


GoopYEAR RuBBER COMPANY 
vs. 
(JOODYEAR’sS INDIA RuspeperR Guove M’r’a Co. e¢ al. 


The defendant having presented a petition for instruction as to 
whether the use of defendant’s trade mark registered June 4th, 1874, 
is or is not a violation of the injunction issued herein as said trade 
mark has been used — impressed on defendant’s goods, after hear- 
ing Frederic H. Betts,on behalf of said petitioner,and Wm. W. Me- 
Farland, Esq., objecting to the consideration thereof, it is ordered 
that the court declines to consider said petition on the merits. 


WM. J. WALLACE. 


(Endorsed :) U.S. circuit court, southern dist. of N. Y. Goodyear 
Rubber Company vs. Goodyear’s India Rubber Glove M’f’g Co. et al. 
Order declining to consider petition, ete. U.S. circuit court. Filed 
Dee. 5, 1884. Timothy Griffith, clerk. 


GOODYEAR INDIA RUBBER GLOVE 


THE 


985 United States Circuit Court, Southern District of New York. 


GooDYEAR RUBBER COMPANY 
v8. 
GOODYEAR’s INpIA Rupper GLove MANUFACTURING COMPANY, 
GOODYEAR’s RuBBER MANUFACTURING COMPANY. 


This cause having been commenced in the superior court of the 
State of New York against the two above-named defendants and 
John D. Vermeule and George M. Allerton, and having been re- 
moved into this court on or about the twentieth day of July, 1884, 
upon the petition of all the said defendants, except the said John D. 
Vermeule, came on to be heard at this term, the death of the de- 
fendant, George M. Allerton, having been previously suggested, upon 
the record, and the cause was argued by counsel, thereupon and 
upon consideration thereof, it is ordered, adjudged, and decreed that 
the cross-bill of the defendant, The Goodyear’s India Rubber Glove 

Manufacturing Company, be dismissed. 
286 And it is further ordered, adjudged, and decteed that the 

defendants and each of them be, and. they hereby are, per- 
petually restrained and enjoined from using or in any way employ- 
ing the name Goodyear’s Rubber Manufacturing Company or the 
name Goodyear Rubber Company or any abbreviation thereof rep- 
resenting such integral name in their business, upon their signs, 
their bills of merchandise, receipts, letters, products of their manu- 
facture, or otherwise. 

And it is further ordered, adjudged, and decreed that the defend- 
ant, Goodyear’s India Rubber Glove Manufacturing Company, be 
restrained and perpetually enjoined from imitating and using the 
complainant’s corporate name by the suppression altogether of the 
ieehe India and glove in the said defendants’ corporate name or by 
printing or writing the said words in smaller or more obscure letters 
than those used to express the other words of the said defendants’ 
corporate name, or by the use of initial letters to indicate the said 
words of a smaller or more obscure characters than the tetters used 

for the other component words of the said defendants’ corpo- 
287 rate name: Provided, That nothing herein contained shall 

be construed to prevent the said defendants from using and 
employing initial letters to indicate any of the component words of 
the said defendants’ name. 

It is further ordered, adjudged, and decreed that the defendants 
pay to the complainant six hundred and sixteen ,',5, dollars costs 
as taxed by the clerk of this court, and that the complainant have 
judgment and execution therefor. 


WM. J. WALLACE. 


Endorsed: United States circuit court, southern district of New 
York. Goodyear Rubber Company vs. Goodyear’s India Rubber 
Glove Manufacturing Company, Goodyear’s Rubber Man’f’g Com- 
pany. Decree. U.S. cireuit court. Filed Oct. 27,1884. Timothy 
Griffith, clerk. ‘ 
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288 United States Circuit Court, Southern District of New York. 


GOODYEAR RUBBER COMPANY 
vs. 
(JOODYEAR’sS INDIA RuBBER GLOVE MANUFACTURING ComMPANY ef al. 


It is hereby stipulated and agreed by and between the solicitors 
for the respective parties that all the exhibits in the cause be re- 
tained by the clerk of this court until they are required at the 
argument of the cause before the Supreme Court and forwarded 
then to the clerk. 

MacFARLAND, REYNOLDS & HARRISON, 
Complainant’s Solicitors. 
FREDERIC H. BETTS, Def’ts’ Sol’r & Counsel. 


Endorsed: U.S. cireuit court. Filed June 25,1885. Tim- 
289 othy Griffith, clerk. 


290 United States Circuit Court, Southern District of New York. 
GOOoDYEAR RUBBER COMPANY 
vs. 


GoopYEArR’s InpIA RusBEeR GLoveE MANuracturtnG Company, 
GoopYEAR’s Rupper M'r’G Co., et al. 


To the honorable the Supreme Court of the United States: 

The appeal of the Goodyear’s India Rubber Glove Manufacturing 
Company, Goodyear’s Rubber M’t’g Co., the above-named defendants 
and appellants, respectfully showeth— 

That on the 7th day of October, 18582, the bill of the above-named 
complainant and respondent was filed, with the then record of the 
case, in the circuit court of the United States, having been removed 
thence from the superior court of the city of New York; that on the 
16th day of October, 1882, the two defendant corporations filed their 

joint answer, the defendant, George M. Allerton, filed his 
291 answer, and the defendant, The India Rubber Glove Manu- 

facturing Company, filed its cross-bill; that on the 6th day 
of November complainant filed its replications to the answer of de- 
fendants, and on the 12th day of December filed its answer to the 
cross-bill, and that on 24th day of January the replication to the 
answer to the cross-bill was filed. 

That complainant’s bill alleges that the complainant is a corpora- 
tion duly organized and reorganized under the laws of this State 
under the corporate name of Goodyear Rubber Company ; it alleges 
the purposes for which the company was organized, the extent of its 
business, the continuous use of its said corporate name, and that it 
is lawfully possessed of an exclusive right and title to its corporate 
name so acquired and employed, and is vested with a right of prop- 
erty therein, «ce. 

It further alleges that at the date of its organization the defendant, 

22—309 
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The Goodyear India Rubber Glove M’f’g Co., was and for 
292 some years previous to that date had been carrying on busi- 

ness under the said name in the city of New York; that at 
some time after the organization of the complainant corporation 
that the said defendant corporation began to abbreviate its corporate 
name, making use of it in different sizes of letters, Xc., and using 
the name “Goodyear Rubber Manufacturing Company” and other 
devices of this character, having for their object an imitation and 
appropriation of the plaintiff’s name. i 

It further alleges that the devices of the defendants set forth in 
the bill are wrongful and unlawful, and are intended to deceive the 
public and the customers of the plaintiff by inducing the belief that 
the defendants’ place of business is in fact the plaintiff’s place of 
business; that such devices have been successful, by reason whereof 
the complainant has sustained and will continue to sustain great 
loss and damage, 

The bill further asks judgment that the defendants may be re- 
strained from using the name Goodyear Rubber Manufacturing 

Company or any equivalent name as and for its own name, 
293 and for such further relief as to the court may appear just. 
The defendant corporations in their joint answer allege, 
amongst other things, that the Goodyear India Rubber Glove M’t’g 
Co. is a corporation duly organized under the laws of the State of 
Connecticut in the year 1847, und the Goodyear Rubber M’t’g Co. 
under the laws of the State of New York in the year 1875; that the 
complainant has no standing in a court of equity, as it has not done 
equity and does not come into court with clean hands; that they 
have no knowledge of the organization of the complainant corpora- 
tion. 

It alleges the business, and its kind, of the Goodyear India Rub- 
ber Glove M’f’g Co.; that for many vears, from its wide notoriety as 
the principal corporation engaged in the sale of rubber goods hav- 
ing the name of Goodyear as part of its name, it has become and 
been known to the trade generally by abbreviated, popular, and 

generally used titles, in which “Goodyear” in connection with 
294 the word “company” or “Co.,” or similar brief words, has 

been the distinguishing characteristic; that by the adoption 
of the name of Goodyear it has acquired a valuable right and inter- 
est in said name as good will of its business and as a trade mark. 

It alleges the extent of the use in its business of abbreviated titles 
containing the name Goodyear. 

It alleges that the complainant has no just or equitable title in 
the name claimed in the bill of complaint as against the defendants, 
and that the parties calling themselves by the name of the plaintiff 
were associated for the purpose of injuring said defendant corpora- 
tion and appropriating its well-known trade mark and good will of 
its business. 

It alleges warning to the complainant and the acts and representa- 
tions of the complainant in pursuing the intention to interfere with 
the business of the defendant. 

And it prays that the bill be dismissed with costs, 
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That the answer of the defendant, George M. Allerton, is 
205 substantially similar to the answer of the defendant corpora- 
tions. The defendant, George M. Allerton, died pending the 

suit, and no revivor was had. 

The defendant, The Goodyear India Rubber Glove Manufacturing 
Company, in its cross-bill alleges its organization under the laws of 
the State of Connecticut, and also under the laws of the State of 
New York. 

[t alleges that it was incorporated in the year 1847 and the in- 
corporation of the Goodyear Rubber M’f’g Co., and its kind of busi- 
ness during the years since and the amount of its business, and for 
upwards of twenty years its wide notoriety as the principal corpora- 
tion engaged in the sale of rubber goods in New York and else- 
where having the name “Goodyear” as part of its title. 

It alleges that it has become known to the trade generally through- 
out the world by names abbreviated from its full corporate name, in 
which the name “ Goodyear,” in connection with the word company, 

las always been used as designating it, omitting words seem- 
206 ing to limit its business. 
It alleges a right of property of great value in the use of 
the words Goodyear Company and. so forth. 

It alleges its large correspondence in its aforementioned abbrevi- 
ated names. 

It alleges that the complainant was associated to unlawfully de- 
prive it of its enjoyment in the right, good will, and properties afore- 
said, and to divert its business, and that it has greatly injured its 
business and trade, doing great damages. 

It alleges the changes of name of the complainant for the purpose 
of injuring the defendant corporation and the warnings from the de- 
fendant to the complainant. 

It alleges the receipt by the complainant of letters intended for 
the defendant and other unlawful acts. 

It alleges and claims for the defendant a trade mark to the said 
mentioned names, and that it has suffered and will suffer great loss 
und damage by the acts of the complainant. e 

It prays that the complainant be restrained from using and 

297 ~=claiming the name Goodyear Rubber Company, €&c.; that it 

may have damages against the complainant and recover the 

profits realized by the complainant through its inequitable acts, and 
for such other relief as may be meet. 

The plaintiff, The Goodyear Rubber Company, in its answer to 
the cross-bill of the defendants, denies the main allegations in the 
cross-bill, particularly as the right of. the defendent to the name 
Goodyear, and that it has any good will or any right, title, or in- 
terest of any kind whatsoever in the said several combinations and 
collections of names embracing the word Goodyear or its wide noto- 
riety under such names. 

It denies that it has recognized the defendant under any names but 
its corporate name, or that the complainant changed its names for the 
purposes alleged or does any of the inequitable acts alleged. 

It admits receiving letters, &c., intended for the defendant. 
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It alleges that the defendants claim to bea foreign corporation by 

the name of the Goodyear India Rubber Glove M’f’g Co., and 

298 alleges that the complainant was duly organized under its 

corporate name and has established thereunder a profitable 

business, and repeats some of the allegations of its bill, and prays 
that it be dismissed with its reasonable costs, «ce. 

That proofs on both sides were taken. 

That on the first day of May, 1884, this cause came on for final 
hearing upon the pleadings and proofs therein and was argued by 
counsel for the respective parties thereto. 3 

That on the 15th day of August, 1854, the court filed an opinion, 
wherein it was held, amongst other things, that complainant’t bill 
should be sustained and defendant’s cross-bill be dismissed. 

That on the 27th day of October, 1884, this court made and en- 
tered a final decree in said suit sustaining the complainant’s bill 
and decreeing an injunction and dismissing said cross-bill. 

That the matter in dispute in this case consists of the right to use, 

as designating the business carried on by the parties hereto, 
299 the name Goodyear Rubber Co., or Goodyear Rubber Manu- 
facturing Co., or a name that represents such integral name, 
and that the value of such matter in dispute exceeds the sum or 
value of $5,000, exclusive of costs, and the decree depriving a party 
of the use of such name deprives it of more than $5,000 in value. 

Wherefore the appellant appeals from the whole of the deeree en- 
tered pursuant to said opinion in the circuit court of the United States, 
and respectfully prays that the said decree of said circuit court, and the 
bill, cross-bill, answers, pleadings, depositions, evidence, proceedings 
in the said cause, may be sent to the Supreme Court of the United 
States without delay, and th * the said Supreme Court will proceed 
to hear the said cause anew, and that the said decree of the cireuit 
court and every part thereof may be reversed and a decree made re- 
versing said decree of the circuit court and granting the prayer of 
said cross-bill, with costs, or such other decree as to the said Supreme 
Court shall seem just. 

Dated New York, October 29th, 1884. 


300 (Signed) GOODYEAR I. R.GLOVE MFG CO. 
J. D. VERMEULE, Pres’t. 
(Signed) GOODYEAR RUBBER M’F'G Co, 
{, Pres’t. 


J.D. VERMEUL 
(S’y’d) BETTS, ATTERBURY & BETTS, 


ee Defendants’ Solicitors. 
(S'g’d) FREDERIC H. BETTS, 
Of Counsel. 


It satisfactorily appearing by the foregoing petition that the mat- 
ter in dispute in this cause exceeds the sum or value of five thousand 
dollars, exclusive of costs, the above appeal is hereby allowed. 

Dated Oct. 31, 1884. 

(Signed) WM. J. WALLACE. 
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SraTE OF New YORK, > 
City and County of New York, aa 


On this 29th day of October, 1884, before me personally appeared 

J. D. Vermeule, to me personally know n, who, being by me duly 

sworn, did depose and say that he was president of the Good- 

301 = year India Rubber Glove Manufacturing Company and of the 

Goodyear Rubber Manufacturing Compa iny; that he has read 

the foregoing petition, and that the same is true ‘of his own knowl- 

edge, except as to the matters therein stated to be alleged on informa- 

tion and belief, and as to those he believes it -to be true; that he 

signed the names of the appellants herein to said petition by virtue 
of his authority as president of said corporation, appellants. 


(S’g’d) JOHN D. VERMEULE. 


Sworn to and subscribed before me this 29th day of October, 1884. 
[NOTARIAL SEAL.] (S’g’d) JOSEPH H. MARVIN, 
Notary Public Kings Co. 
Certificate filed in New York Co. 


(Endorsed :) United States circuit court, southern district of New 
York. Goodyear Rubber Company vs. Good year’s India Rubber 
Glove M’f’g Co. et al. Citation and petition on appeal. Betts, At- 

terbury & Betts, solicitors for def'ts, 120 Broadway, New York. 
302 Due service of a copy of the within citation & petition on 

appeal is hereby admitted. New York, Nov. 5th, 1884. 
MacFarland, Reynolds & Harrison, sol’rs for compl’t. U.S. circuit 
court. Filed Noy. 8, 1884. Timothy Griffith, clerk. 


303 Bond for Damages and Costs. 


Circuit Court of the United States of America for the Southern Dis- 
trict of New York, in the Second Circuit. 


GOODYEAR RuBBER COMPANY 
v8. 
GOODYEAR INDIA RuBBER GLOVE MANUFACTURING COMPANY and 
GOODYEAR RUBBER MANUFACTURING COMPANY. 


Know all men by these presents that we, John D. Vermeule and 
Clinton Van Viiet, are held and firmly bound unto the above-named 
Goodyear Rubber Company in the sum of thirteen hundred dollars, 
to be paid to the said Goodyear Rubber Company ; for the payment 
of which, well and truly to be made, we bind ourselves and each of 
us, our and each of our heirs, executors, and administrators, jointly 
and severally, firmly by these presents. 

Sealed with our seals, and dated this — day of October, in the 
vear of our Lord one thousand eight hundred and eighty-four. 

Whereas the above-named defendants, appellants, have prosecuted 
an appeal to the Court of the United States to reverse the final 
decree rendered in the above-entitled suit by the judge of the circuit 
court of the United States for the southern district of New York. 
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Now, therefore, the condition of this obligation is such that if the 

above-named defendants, appellants, shall prosecute their appeal to 

effect and answer all damages and costs if said defendants, appellants, 

fail to make their appeal good, then this obligation sh: ull be vo oid; 
otherwise the same shall be and remain in full force and virtue. 

JOHN D. VERMEULE. b's. 

CLINTON VAN VLIiET. Lt “4 


Sealed and delivered and taken and acknowledged this — day of 


October, 1884, before me— 
[L. 8 JOSEPH H. MARVIN, 


= Notary Public, Kings Co. 
Cert. filed in N. Y. Co. 


304 [Endorsed:] Vol.—. Page—. U.S. circuit court, southern 

district of New York. Goodyear Rubber Company vs. Good- 
year India Rubber Glove M’f’t’g Co. et al. Bond for costs on appeal 
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~ Unrrep States OF AMERICA, 1. 
Southern District of New York, | 


John D. Vermeule & Clinton Van Vliet, severally, being duly 
sworn, do depose and say, each for himself, that he is worth the sum 
of thirteen hundred dollars over and above all his just debts and 


liabilities. 
JOHN D. VERMEULE. 
CLINTON VAN VLIET. 


Sworn to this — day of October, A. D. 1884, before me— 
[L. s. ] JOSEPH H. MARVIN 
Notary Public, Kings Co. 
Cert. filed in N. Y. Co. 
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To the Goodyear Rubber Company, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United Siates to be holden at Washington on 
the second Monday of October, eighteen hundred and eighty-five, 
pursuant to an appeal filed in the clerk’s office of the circuit court of 
the United States for the southern district of New York, wherein 
you are the appellee, and the Goodyear India Rubber Glove Manu- 
facturing Company, Goodyear Rubber Manufacturing Company are 
the appellants, to show cause, if any there be, why the decree recited 
in the said appeal should not be reversed and speedy justice should 


not be done to the parties in that behalf. 
(Signed) WM. J. WALLACE. 


Dated New York the 31st day of October, 1884. 
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Southern District of New York, {°° 


I, Timothy Griffith, clerk of the circuit court of the United States of 
America for the southern district of New York, in the second circuit, 
do hereby certify that the foregoing pages, numbered from one to 
three hundred and five, inclusive, contain a true and complete trans- 
cript of the record and proceedings had in said court in the case of 
Goodyear Rubber Company, appellee, against Goodyear India Rub- 
ber Glove Manufacturing Company and Goodyear Rubber Manu- 
facturing Company, appellants, as the same remain of record and 
on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this 9th day of July, in the 
vear of our Lord one thousand eight hundred and eighty-five, and 
of the Independence of the said United States the one hundred and 
tenth. 

[Seal of the U.S. Circuit Court, South. Dist. New York.] 


TIMOTHY GRIFFITH, Clerk. 


Endorsed on cover: S. New York C. C. U.S. No. 309. The 
Goodyear India Rubber Glove Manufacturing Company & The 
Goodyear Rubber Manufacturing Company, appellants, vs. The 
Goodyear Rubber Company. Filed September 26, 1885. 
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G. I. R. G. M’F’G CO. ET AL. Vs. G. R. CO. 1 


1 Supreme Court of the United States. 


THe GoopyeEaR InprtA Ruspsper GLove MANUFACTURING ComM- 
pany and The Goodyear Rubber Manufacturing Company, Ap- 
pellants, 

vs. 
Tue GoopyEeEAR Rupper CoMPANY. 


It is hereby stipulated that the annexed proofs, being complain- 
ants’ prima facie case, be certified by the clerk of the circuit court 
of the United States to the Supreme Court of the United States as 
part of the record on the appeal, the same having been omitted by 
mistake from the original record certified to the said Court. 

Dated March 9th, 1888. 

W. W. MacFARLAND, 
Counsel for Appellees. 
BETTS, ATTERBURY & BETTS. 
Sol’rs for Appellees. 


1} Circuit Court of the United States, Southern District of New 
York. 


GOODYEAR RUBBER COMPANY 
v8. 
Tue GoopyeEaR I. R. G. M’r’a Co. et al. 


It is hereby stipulated and agreed that the testimony taken by 
either party in support of the bill of complaint or the answers 
therein shall stand also as the testimony under the cross-bill and 
answer thereto, and may be used the same as if specially taken 
under the cross-bill and answer to the cross-bill by the party taking 
the same. ° 

Dated May 24th, 1883. 

BETTS, ATTERBURY & BETTS, 
Def’ ts’ Sol’rs. 
MacFARLAND, REYNOLDS & LOWREY, 


3 Compl't’s Sol’rs. 
2 Circuit Court of the United States, Southern District of New 
York. 
GoopYEAR RupBper COMPANY 
vs. 


GOODYEAR’s INDIA Rupper GuLtove MANuracturING Co. and 
GoOoODYEAR’s RuBBER MANUFACTURING Co. 


Sirs: You will please take notice that on the 10th day of Febru- 
ary, 1833, at 11 o’clock in the forenoon of that day, at No. 61 Wall 
street, in the city of New York, before John A. Shields, Esq., ex- 
aminer, we shall take the testimony of Frederick M. Shepard and 
such other witnesses as may be produced on behalf of the complain- 
ant, The Goodyear Rubber Company, and shall offer in evidence 
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on behalf of the complainant certain documentary evidence in said 


ae. 
Dated Feb. 1st, 1883. 
MacFARLAND, REYNOLDS & LOWREY, 


Complainant’s Sol’rs. 
To Betts, Atterbury & Betts, sol’rs for def’ts. 


On the foregoing notice it is hereby ordered that the taking of 

testimony and introduction of documentary evidence on the part 

of the complainant in the above-entitled suit proceed before 

3 me on the 10th day of February, 1883, at 11 o’clock a. m., at 

61 Wall street, New York, the office of the complainant’s 
solicitors. 


February 2d, 1883. 
JOHN A. SHIELDS, 


Examiner, &c. 


Endorsed: “Gircuit court of U. S., so. dist. of N. Y. Goodyear 
Rubber Co. vs. Goodyear India Rubber Glove Manufacturing Co. et 
al. Notice of taking testimony. MacFarland, Reynolds & Lowrey, 
compl’t’s sol’rs, 61 Wall street, New York. 


“ Service this day of the within notice is hereby admitted. 

“N. Y., Feb. 2d, 1883. - 

“BETTS, ATTERBURY & BETTS, 
“Sol’rs for Def’ts.” 


4 U.S. Circuit Court, Southern District of New York. 


GOODYEAR RUBBER COMPANY 
against 
Goopy EAR INDIA RuBBER GLOVE M’r’c Company et al. 


Testimony taken on the part of the complainant, under and pur- 
suant to the 67th rule of the Supreme Court of the United States, 
as amended, before John A. Shields, Esq., a standing examiner of 
said court. 

New York, February 20th, 1883. 


Appearances: W. W. MacFarland, Esq., for complainant ; C. W. 
Betts, Esq., for defendants. 


FREDERICK M. SHEPARD, a witness called on behalf of the com - 
re being duly sworn, testified as follows: 


1 Q. Where do you reside, Mr. Shepard ? 

A. East Orange, New Jersey. 

2 Q. What is your business? 

A. Manufacturing and selling India- rubber goods. 

3 Q. How long have you been engaged in that business ? 

A. Since 1853. 

4 Q. Since that time have you been well acquainted with the ex- 
tent and course of that business in this country ? 
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A. I have been well acquainted with it. 
5 5 Q. What are your relations to the complainant, The Good- 
year Rubber Company ? 

A. I have been president of the company since its organization. 

6 Q. When was it organized—about what time? 

A. About November, 1872. 

7 Q. Is the paper which I now hand you a certified copy of the 
articles of association ? 

A. It is. 


Certified copy of the articles of incorporation of the Goodyear 
Rubber Company offered in evidence and marked Complainant’s 
Exhibit 1, Feb. 20, 1883, J. A. S., examiner. 


8 Q. How long after the filing of that certificate was your com- 
pany organized—about ? | 

A. It was organized within a few weeks, commenced business, and 
has continued business ever since. 

9 Q. Have you carried on business under the identical name 
specified in the articles of association ? 

A. Under the same name. 

10 Q. State, Mr. Shepard, if you please, the facts concerning the 
development and growth of the business of your corporation. 

A. It commenced business, I think, about the first of January, 
1873—commenced manufacturing and selling goods in the city of 
New York. It continued the business here and has done so ever 
since. Within the first year it commenced business also established 
business at other places, at Chicago, St. Louis, and at San Francisco; 
some little time after at Buffalo and at Milwaukee. It has transacted 
business in all those places, does now, and has also transacted busi- 
ness in other countries, selling goods to Australia, to Mexico, South 
America, to China, to Europe, and to Japan. 

11 Q. Has the business from 1873 on increased in magnitude or 
not? 

A. Yes, sir; it has steadily increased in size and extent since its 
beginning. 

12 Q. Is it or is it not somewhat of an extensive busfness at 
present ? 

A. Yes, sir; its business amounts to several millions of dollars a 
year. 

13 Q. Have you carried on business since the organization 
6 of this corporation under any other name? 

A. No, sir; the business has always been carried on under 
the name of the Goodyear Rubber Company. 

14 Q. And its business is known by that name? 

A. Its business is known by that name. 

15 Q. So far as you know, to all your customers ? 

A. Yes, sir; to all our customers. 

16 Q. Some years after the filing of this certificate of incorpora- 
tion in evidence, I think you reorganized your business; will you 
state the facts concerning that matter? 

A. That reorganization, by the same name, was under another 
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statute of the State of New York, by the advice of counsel; the 
date of that reorganization I do not remember. 

17 Q. Will you refresh your recollection by looking at this paper? 
(Hands witness paper.) 

A. In 1879 we reorganized under another act of the State of 
New York—the bitisiness corporation act, I think it is called—under 
the advice of our counsel. 

18 Q. Is the document which I have placed in your hands a copy 
of the certificate of reorganization ? 

A. It is; yes, sir; of the reorganization. 


Certificate of reorganization offered in evidence and marked Com- 
plainant’s Exhibit No. 2, February 20, 1885, J. A. S., examiner. 


19 Q. Since that time you have carried on business under your 
reorganization ? : 

A. Yes, sir; we have carried the business on under the-reorgani- 
zation. | 

20 Q. Can you state,in a general way, the extent of your busi- 
ness, carried on under that name, compared with the extent of that 
of rubber houses generally in this country ? 

A. So far as I am acquainted with the trade, I, believe it is the 
largest business that is done by any single concern in the United 
States. 

21 Q. Are you in the habit of issuing trade circulars? 

A. We have for a number of years issued a trade journal ; 
7 I think from 1874; we publish it twice a year certainly, and 
send it to all the trade, and all our customers, and to people 

that we think might become customers. 

22 Q. Are the three papers which I hand you, respectively, copies 
of said trade journals? 

A. Yes, sir; they are copies of the different issues of the Rubber 
Trade Journal. | 

23 Q. Is the same true of the copy annexed to the complaint ? 

A. Yes, sir; it is. 

24 Q. And do these papers represent the general character of all 
of your issues of the publications? 

A. They represent the general character of the publications since 
it was issued—since 1874, I think it was. 

Three copies of the publication known as the Rubber Trade Jour- 


nal offered in evidence and marked, respectively, Complainant’s Ex- 
hibits Nos. 3, 4, and 5, Feb. 20th, 1883, J. A. S., examiner. 


25 Q. You became connected with the rubber business, you say, 
at about what time? 

A. In the year 1853. i 

26 Q. There were, at that time, other establishments engaged *n 
this same business—corporations and individuals ? | 

A. Yes, sir; several corporations and firms in the business. 

27 Q. Are you able to state whether the names of any such cor- 
porations or firms, at that time and from that time on down to the 
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present, have employed the word “ Goodyear ” as a component part 
of their business names and titles ? 

A. In 1853 there were two concerns that used it, the Goodyear 
Metallic Rubber Shoe Company and the Goodyear’s India Rubber 
Glove Manufacturing Company ; several years later the Goodyear’s 
Elastic Fabrics Company was organized ; those three corporations I 
remem ber. 

28 Q. Those are all that you have in mind at present? 

A. Those are the only organizations I remember at present ; 
8 the name “ Goodyear” was used in connection with establish- 
ments like the “ Goodyear Rubber Emporium ”—had been 
for some years ; some years later, I think, a concern was called “ the 
Good year Rubber Curler Com pany.’ 

29 Q. Is the Goodyear’s India Rubber Glove Manufacturing Com- 
pany, to which you have referred, a company which is one of the 
defendants in this case? 

A. It is. 

30 Q. You have known of that company how long? 

A. Since 1853. 

31 Q. Was it carrying on business in this city at that time? 

A. It was; yes, sir; in the city of New York. 

o2 Q. At what place ! ? 

A. The factories were at Naugatuck, Connecticut; the office, I 
think, was in John street, in this city. 

33 Q. What was the general character of its business ? 

A. They manufactured and sold India-rubber gloves, mittens, and 
finger cots when I first knew the company. 

34 Q. What changes has its business undergone, if any, from time 
to time in character since then? 

A. Some years after it moved its business office to 205 Broadway, 
where they have continued ever since; several years later it estab- 
lished a branch at Broadway, corner of Broome street, and a year 
ago it moved from there to 503 Broadway. 

35 Q. You have stated when you first knew it its dealings were 
limited to particular rubber articles. Has the character of it¢ busi- 
ness undergone any change in respect to the goods in which it deals? 

A. It still continues to manufacture and sell those articles, but it 
has increased its manufacturing to other articles, such as coats and 
shoes and quite a number of other articles. 

06 Q. Engaging in the rubber trade substantially ? 

A. In the general rubber trade. 
9 37 Q. Is its business in its general characteristics like your 
own ? 

A. It is very much like ours—of a similar character. 

38 Q. Dealing in many of the same commodities? 

A. Yes, sir. 

39 Q. When you first knew the company, so far as you know, did 
it employ any other name in connection with its business than that 
of the Goodyear’s India Rubber Glove Manufacturing Company ? 

A. It employed the name of the Goodyear’s India Rubber Glove 
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Manufacturing Company until some time after the organization of 
the Goodyear Rubber Company. | 

40 Q. Did it employ the name “Goodyear’s India Rubber Glove 
Manufacturing Company ” exclusively, so far as you know? 

A. So far as I know. 

41 Q. Was it at any time known to the trade under any abbre- 
viated title? 

Objected to as leading and incompetent. 


A. It was always and is now known to the trade by the abbre- 
viated name of the Glove Company. 

42 Q. When and how did the Goodyear’s India Rubber Glove 
nae alr Company first employ any other name or names in 
connection with its business ? 

A. Within a year after the organization of the Goodyear Rubber 
Company the Glove Company put {upon the side of their door a 
small sign reading, “The Goodyear’s Rubber Manufacturing Com- 
a? 
3 Q. Any of those words abbreviated ? 

. No, sir; they were given in full. 

44 Q. At what place of business was this? 

A. At 205 Broadway ; the sign still remains there. When they 
established the place at the corner of Broadw: ay and Broome street 
they put up a similar sign there, on the side of the door, and over 
the door they had a sign printed, “ The Goodvear’s India Rubber 

Glove Manufacturing Company,” putting the words “ India” 
10 and “Glove” in very small letters. When they moved to 

503 Broadway, a year ago, they put up a sign over their door, 
in large letters, “The Goodyear Rubber M’f’g Company.” They 
have always continued the sign, “ Goodyear’s India Rubber Glove 
Manufacturing Company,” but now ina small way and apparently 
obscure way. 

45 Q. Since about a year ago? 


A. Since about a year ago. 
46 Q. Do you know the style and character of the bill and ore > 


heads that have been employed from time to time by the Goodyea 
India Rubber Glove Manufacturing Company ? 

A. Yes, sir; Iam well acquainted with them and have bought 
goods from them for a good many years. 

47 Q. Are the several papers which I now hand you copies of the 
letter and bill heads used by that company from time to time and 
at the times specified on the papers ? 

A. These four papers contain the style used by the Goodyes 
India Rubber Glove Manufacturing Company at the dates w hich t are 
mentioned in the four papers. 

48 Q. Do they indicate the changes made in their style ? 

A. They indicate the changes made in their style from time to 
time. 

The four papers offered in evidence and marked, respectively, Com- 
plainant’s Exhibits Nos. 6, 7, 8, and 9, Feb. 20th, 1883, J. A. S., eX- 
aminer. 
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49 Q. Have you had business dealings and contracting relations 
with the Goodyear’s India Rubber Glove Manufacturing Company 
and your own company under your respective corporate names ? 

A. We have had dealings with them steadily for many years; 
made purchases from them and made contracts with them. 

50 Q. Are the papers which are now handed you copies or origi- 
nals of the contracts entered inte between your respective compa- 
nies ? 

A. These are original contracts that were made between 
1] the Goodyear’s India Rubber Glove Manufacturing Company 
and the Goodyear Rubber Company, and also with the Rub- 

ber Clothing Company. 

Two contracts offered in evidence and marked, respectively, Com- 
plainant’s Exhibits Nos. 10 and 11, Feb. 20th, 1883, J. A. S., ex- 
aminer. 

(It is understood that examined copies. of these original contracts 
may be substituted.) 


51 Q. So far as you know, who have been from time to time the 
business managers of the Goodyear’s India Rubber Glove Manu- 
facturing Company and its officers? 

A. Mr. George M. Allerton, who was the president of the com- 
pany until his death,a few months ago. Mr. John D. Vermeule 
has been the vice-president and managing man in New York for 
many years; he is now. 

52 Q. State, if you please, what has been the effect upon your 
own business of the changes made from time to time by the Good- 
year’s India Rubber Glove Manufacturing Company in the style 
and title of its business, including its signs. 

A. Since the important changes have taken place in their signs 
and printing it has done us a very great injury; it has led to con- 
fusion in correspondence; it has led to customers being mistaken in 
regard to the place where thev were purchasers, and I have had 
occasion to know that many customers supposed they were buying 
goods of us when they were buying them at the Glove Company’s 
place. 

53 Q. Does that confusion increase or diminish with time? 

A. Since the important changes in their signs it has increased 
very much, particularly in the last year, since the very important 
changes were made by them. 

54 Q. Has it resulted in any difficulty or confusion at the post- 
oflice? . 

A. Yes, sir; a great deal of difficulty ; our letters have been de- 
livered to them, and, in some instances, letters intended for them 

have been directed to us—directed in our name. 
12 55 Q. Has it gone so far as to attract the notice of the post- 
office authorities at any time? 

A. Yes, sir; such complaints have been made that the postmaster 
at New York thought it necessary to establish a rule upon the sub- 
ject, and gave us a copy of his decision and ruling in regard to the 
delivery of letters. 
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56 Q. Do the two papers which I now hand you contain those 
rules and regulations ? 

A. These are the papers which we received from the postmaster 
of the city of New York at the date mentioned in the letters. 


Two letters offered in evidence and marked, respectively, Com- 
plainant’s Exhibits Nos. 12 and 13, Feb. 20th, 1883, J. A. S., ex- 
aminer. 


57 Q. Be good enough to state such particular instances as may 
have come under your notice of confusion and mistakes in corre- 
spondence and in the delivery of letters and documents. 

A. A great many letters directed to the Goodyear Rubber Com- 
pany fall into the hands of the Glove Company and have been 
opened by them; and this letter, directed to the Goodyear Rubber 
Company, post-marked at Lambertville, N. J., Jan. the 12th, was 
delivered by the post office to the Goodyear’s India Rubber Glove 
Manufacturing Company, was opened by them and sent to us, to- 
gether with their letter under date of January 15th, 1881. We sent 
it to the postmaster of New York, and he returned us the papers, 
together with a note from him, dated February 2d, 1881. The letter 
was intended for the Goodyear Rubber Company and related to its 
business. Remittances of checks have also been sent to them by 
mistake. A case illustrating others is the case of a letter contained 
in the envelope directed to the Goodyear Rubber Company, post- 
marked at St. Louis, which went to the Glove Company, and the 

check was received by them and was sent to us finally by 

13 the Glove Company under date of their letter of August 24th, 

1880. A telegram, addressed to the Goodyear Rubber Com- 

any, from Montgomery, Ala., dated January 5th, 1880, also fell 

into their hands. ‘Those are instances of a great number of cases 
which have occurred and do occur almost daily. 


Letters offered in evidence and marked, respectively, Complain- 
ant’s Exhibits Nos. 14, 15, 16, and 17, February 20th, 1883,J. A. S., 
examiner. 


58 Q. Has the Goodyear’s India Rubber Glove Maunufacturing 
Company at any time issued’ circulars to the public on this sub- 
ject of names and styles as between themselves and your own com- 
pany? . . 

A. Yes, sir; they have issued from time to time great quantities 
of notices of one sort or another. 

59 Q. Are the two papers which I hand you specimens of such 
notices ? 

A. They are. They have sent such papers in great quantities to 
our customers and all over the country. to the trade generally. 


Objected to, as the witness is incompetent to testify as to the trade 
generally. 

The two papers offered in evidence and marked, respectively, 
Complainant’s Exhibits Nos. 18 and 19, February 20, 1883, J. A.S., 
examiner. 
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60 Q. I hand you a letter, under date of 490 Broadway, New 
York, June 4th, 1880, purporting to be addressed by Goodyear’s 
India Rubber Glove Manufacturing Company to Messrs. T. H. 
Hinchman & Son, Detroit, and I ask you what subject and what oc- 
casion that letter refers to? 

A. T. H. Hinchman & Son owed the Goodyear Rubber Company 
$133.56; they remitted a check for it, which was returned to them 
by this letter from the Goodyear’s India Rubber Glove Manufacturing 

Company, dated June 4th, 1880, and the check, together with 
14 this letter, were sent to us by Hinchman & Son, of Detroit. 
The notices that are now pinned to the letter came with it. 


Offered in evidence and marked Complainant’s Exhibits Nos. 20 
and 21, February 20, 1883, J. A. 8., examiner. 


61 Q. Mr. Shepard, is there any pecuniary standard or measure 
by which the damages occasioned to the plaintiff company in con- 
sequence of the imitation of the name of the plaintiff can be ascer- 
tained ? 


Objected to, as no imitation of name has been shown on the part 
defendants. 


A. We are unable to tell the amount of injury which has been 
done us. We hear of many cases where customers have supposed 
they have been buying of us and were not, but we have no way of 
measuring the damages in money. 

62 Q. Have you any knowledge, except that afforded by the 
suas in this case, as to whether this style and title, the “ Good- 
year Rubber Manufacturing Company,’ represent anything more 
than a name? 

A. I have no knowledge of its representing anything more, except 
what is stated in the pleadings. 

63 Q. Have you any knowledge of efforts on the part of the Good- 
year’s India Rubber Glove Manufacturing Company or its agents, 
within the last few years, to obtain a corporate organization under 
a name similarto that of the Goodyear Rubber Company? If sogstate 
the facts on that subject within your knowledge. 

A. Last March, 1881, I was informed that application had been 
made to the Legislature of the State of Connecticut by the Good- 
year’s India Rubber Glove Manufacturing cg any to add to their 
title or substitute for their title the Goody ear’s Rubber Manufactur- 
ing Company. I went to Hartford and asked for a hearing before 

the committee on incorporations of the Legislature, then in 
15 session. I found there was such an application and I did 
what I could to oppose the granting of it. The committee of 
the Legislature decided to reject the application and it was dismissed. 

64 Q. Your opposition was successful ? 

A. Yes, sir. 

65 Q. On that occasion did you present a memorial to the Legis- 
lature on the subject? 

A. I did; yes, sir. 

66 Q. Is the paper which I hand you a copy of it? 
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A. It is the copy of the memorial and papers that I presented to 
the committee on incorporation at Hartford. 


Paper offered in evidence and marked Complainant’s Exhibit No. 
22, February 20th, 1883, J. A. S., examiner. 


67 Q. Did it come under the notice of the agents of the Glove 
Company ? 

A. Their counsel, Judge Kellogg, of Waterbury, was present be- 
fore the committee at the time this hearing was had. 

68 Q. Is the paper which I now show you, No. 56, and called Price 
Current, a paper issued by the Goodyear’s India Rubber Glove Man- 
ufacturing Company ? 

A. It is, as atrade circular. It imitatesin shape, in style of print, 
and in head lines the paper which we have issued since 1874. 


Trade circular offered in evidence and marked Complainant’s Ex- 
hibit No. 23, February 20th, 1883, J. A. 8., examiner. 
. F. M. SHEPARD. 
Sworn before me— 
JOHN A. SHIELDS, 
Examiner, &c. 


Adjourned to February 28th, at 11 a. m. 


16 New York, February 28th, 1883. 
Met pursuant to adjournment and adjourned to March 9th, 
at 11 o’clock a. m. 


New York, March 9th, 1883. 
Met pursuant to adjournment. 
Present: Counsel as before. 


FREDERICK M. SHEPARD cross-examined by Mr. Berts: 


1 X Q. Mr. Shepard, you say you have been engaged in manu- 
facturing and selling India-rnbber goods since 1853; what was your 
firm name or company at that time? 

A. From 1853 to 1857 I was the secretary and treasurer of the 
Union India Rubber Company and a stockholder in the company. 
From 1857 to 1865 I was in business with my brother, under the 
firm name of F. M.& W.A.Shepard. Since then I have been presi- 
dent and stockholder in the Rubber Clothing Company and the 
Goodyear Rubber Company, and some part of the time of the Union 
India Rubber Company. All these concerns were engaged in the 
India-rubber business. 

2 X Q. Were you also a member of the firm of Shepard & Dud- 
ley? 

A. Yes, sir; a partner in the firm of Shepard & Dudley. 

3 XQ. When was that firm organized and how long did it do 
business ? 

A. That firm succeeded F. M. & W. A. Shephard. The partner- 
ship began in somewhere between 1865 and 1867. My interest in 
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it continued until about, I think, five years ago; then I withdrew. 
The firm name is continued by Mr. Dudley alone since then. 
17 4 X Q. You spoke of having been connected with the 
Rubber Clothing Company; what was your connection with 
that company ? 

A. I was for the first three years an agent of the company, from 
1861 to 1863; since that time I have been a stockholder and presi- 
dent of it. 

5 X Q. Do you mean that you have been president of the Rub- 
ber Clothing Company ever since 1863? 

A. Yes, sir. 

6 X Q. Was the Rubber Clothing Company engaged to any con- 
siderable extent in the manufacture and sale of rubber goods ? 

A. Yes, sir; it has been to a large extent. 

7 X Q. Say, prior to 1870, what was the nature of the business of 
the Rubber Clothing Company, of which you were president, in re- 
gard to its extent and the variety of its manufactures? 

A. Well, it had a place of business in the city of New York and 
kept and dealt in and bought and sold all sorts of India-rubber 
goods; they manufactured some sorts of rubber goods in the city of 
New York. 

8 X Q. What sorts? 

A. Blankets for one thing that I remember. 

9X Q. Anything else? 

A. They made articles of tubing. 

10 X Q. Anything else? 

A. I think they made some coats—clothing—during that time. 

11 X Q. Where was the manufactory of “the Rubber Clothing 
Company ? 

A. Well, during all that time it was in places in the city of New 
York. 

12 X Q. Did it continue its manufacturing and general dealing 
in rubber goods up to 1873 

A. Yes, sir; and has up to the present time. 

13 X Q. And this Rubber Clothing Company, of which you were 
president, where was its place of business in the city of NeW York, 
in 1872 and the early part of 1873? 

A. Well, it has occupied several stores close together, and I am 

unable to tell you at the moment what the number of Broad- 

18 | was during those years, but I think it might have been 

363 Broadway or 347 Broadway or 361 Broadway. It is pos- 

sible it might have been also part of that time in the stores Nos. 365 
and 367 Broadway. 

14 X Q. Did this Rubber Clothing Company, of which you were 
then president, have any places in any other city ? 

A. It did, before 1870. 

15 X Q. Did it not do so up to 1873? 

A. Perhaps they did. 

16 X Q. Had a place out in Chicago? 

A. In Chicago. 

17 X Q. Also in St. Louis ? 
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A. I think they did not have one in St. Louis, but they might 
have had one. 

18 X Q. Did they have one at 400 North Fourth street, St. Louis, 
in 1872 or the early part of 1873? 

A. Well, it is possible they did, sir. I can’t tell the dates exactly 
‘without referring to a memorandum. 

19 X Q. And did they also have a place of business in San Fran- 
cisco at that time? 

A. They did before that time, sir. 

20 X Q. Uptothat time? — 

A. Up to about that time; somewhere from 1870 to 1873 

21 X Q. Was the place in San Francisco at 607 Market street ? 

A. I don’t think 1t was in Market street then. I think it was in 
Montgomery street. 

22 X Q. The business at all of these places of the India Rubber 
Company, which it bad prior to 1873, was it a general business, deal- 
ing in all kinds of rubber goods which were then manufactured ? 

A. It did a general business in rubber goods at all the places 
where it had business. 

23 X Q. Will you tell me who the officers and trustees of the 
Rubber Clothing Company were in the year 1872? 

A. I cannot entirely without referring to the records. 

24 X Q. State as near as you can. 

A. Myself and Mr. Minot were certainly two. 
19 25 X Q. Can you name anybody else ? 
A. I cannot without referring to the records. 

26 X Q. What was Mr. Minot’s full : name ? 

A. Joseph A. Minot. 

27 X Q. Was Mr. Melville Lindsay one? 

A. He was at one time. 

28 X Q. In 1872? 

A. Iam unable to fix the date. 

29 X Q. What was Mr. Melville Lindsay’s connection with the 
Rubber Clothing Company ? 

A. He was connected with it as salesman and manager. 

30 X Q. Can you tell me how many trustees there were of the 
Rubber Clothing Company in 1872 and 1873 ? 

A. Well, I cannot, sir, without reference to the record. 

31 X Q. How many has it now? 

A. Well, I think three or four. I think it has five, but I am not 
certain. 

02 X Q. Can you name anybody who was a trustee or director of 
that company | other than yourself, Mr. Joseph Minot, and Mr. Mel- 
ville Lindsay ? 

A. Well, I think Harry H. Shepard was also ; he is engaged in the 
Rubber Clothing Company now. 

33 X Q. Is he a relation of yours ? 

A. He is a nephew of mine. 

34 X Q. Now, prior to the first of January, 1873, your company, 
the Rubber Clothing Company, had been carrying on active busi- 
ness in dealing in rubber goods, had it not ? 
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A. Yes, sir. 

35 X Q. And were they competitors of the Goodyear’s India Rub- 
ber Glove Manufacturing Company in business ? 

A. Well, they were in the same line of business. 

36 X Q. They competed with them, did they not? 

A. We sold goods and they sold goods. I am not aware of any 
other competition, except being engaged in the same line of business. 

37 X Q. You were in competition ? 
20 A. We were engaged in the same line of business, but no 
other competition that I am aware of. 

38 X Q. Were you aware that you were competing with them, 
trying to get trade? 

A. We were in the same line of business—so were a good many 
other people—but we had no particular competition with the Good- 
year’s India Rubber Glove Manufacturing Company. 

39 X Q. You seem to be reluctant to admit that you were com- 
peting with that company at that time? 

A. Not in a special way. We were doing a general rubber trade 
and there were other people engaged in the same line. 

40 X Q. You were competing with all these people? 

A. Yes, sir; all of them. 

41 X Q. The Goodyear’s India Rubber Glove Matufacturing Com- 
pany was doing the same kind of business that you were? 

A. In 1872 they had begun to deal more extensively in the line 
of rubber goods than they had previously. : 

42 X Q. You knew of no limitation upon their business ? 

A. I do not think they did much in boots and shoes. 

43 X Q. Well, aside from boots and shoes, did they do business 
in anything else? 

A. Ido not think they did very much in belting, packing, and 
hose. My personal knowledge on that subject is only general. 

44 X Q. Aside from those exceptions that you have mentioned ? 

A. Their business was a general one. They dealt in agood many 
articles. 

45 X Q. You remember, Mr. Shepard, in the year 1872, calling 
upon Mr. Vermeule and proposing a consolidation of business with 
his company ? 

A. Well, I don’t, sir; I never proposed such a thing myself. The 
subject was discussed somewhat between Mr. Allerton and myself, 

but I am not aware that I ever had any conversation with 
21 Mr. Vermeule in 1872; I might have had; but the conversa- 

tions that I had largely on that subject were with Mr. Aller- 
ton. 

46 X Q. You did have conversations with Mr. Allerton on that 
subject ? 

A. The subject was considered some. 

464 X Q. You refer to Mr. George M. Allerton, who was then presi- 
dent of the Goodyear’s India Rubber Glove Manufacturing Com- 
pany ? 

A. I do. 
47 X Q. What was your proposition to him ? 
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A. I don’t think I made any proposition. I don’t think there was 
any proposition made. 

48 X Q. What was it that you suggested ? 

A. I don’t think I suggested anything. I think we talked of the 
advisability of consolidation ; whether it was best to be done; whether 
it was practicable. Whatever was done certainly never proceeded 
to any distinct proposition on either side. 

49 X Q. Mr. Allerton declined to have anything to do with any 
such scheme ? 

A. No, sir; I think he introduced the subject. I think so because 
a circumstance that fixes that in my mind. He wanted me to join 
him in carrying on the business of manufacturing steam fire engines. 
He proposed that to me and urged me to join hit in that—furnish 
capital for it; that did not proceed any further. 

50 X Q. T hat was a matter relating to what was then known as 
the Allerton Iron Works? 

A. That interest; yes, sir. 

51 X Q. Did not you propose, both to Mr. Allerton and Mr. Ver- 
meule, to consolidate the two companies ? 

A. I never made any such proposition. 

52 X Q. You talked it over with him? 

A. The subject, in a general way, was talked about. 

53 X Q. It was declined on tlie part of the Goodyear’s India Rub- 
ber Glove M’f’g Co., was it not? 

A. It was not proposed. 

54 X Q. Declined to entertain any such suggestion ? 

A. It was dropped on both sides. 
22 55 X Q. This talk occurred prior to the organization of 
this company spoken of, called the Goodyear Rubber Com- 
pany, was it not? 

A. Well, I am unable to tell you whether it was all before that or 
whether it extended after. 

56 X Q. It was talked of before, at all events ? 

A. Well, I think likely it was before; yes, sir. 

57 X Q. Now, when you organized this Goodyear Rubber Com- 
pany all the people who organized that company were connected 
with the Rubber Clothing Company, were they not? 

A. Are the names of the original incorporators there? 

58 X Q. Yes, sir; F. M. Shepard, Joseph A. Minot, and Melville 
Lindsay. 

A. Well, myself and Mr. Minot certainly were. Whether Mr. 
Lindsay was at that time interested in the Rubber Clothing Co. I 
do not know. 

59 X Q. You don’t know to the contrary, do you? 

A. I don’t know whether his interest ceased then or not. It has 
ceased. 

60 X Q. Can you name anybody besides the three persons whose 
names I have mentioned who were concerned in the organization of the © 
Goodyear Rubber Company ? 

A. Yes, sir; George Clapp, George B. Thompson, Joseph Frazser. 
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61 X Q. When did the parties that you have last mentioned come 
into the so-called Goodyear Rubber Company ? 

A. As soon as it commenced business. 

62 X Q. And were those people also connected with the Rubber 
Clothing Company ? 

A. No, sir; they had no interest in the Rubber Clothing Co. 

63 X Q. Did you ever have any subscriptions for stock in the so- 
called Rubber Clothing Company ? 

A. Yes, sir. 

64 X Q. Did you ever pay in stock? 

A. Yes, sir. 

65 X Q. Have you got any stock books? 

A. We have files that are equivalent to books. 
23 66 X Q. Ever pay | in any cush on the stock ? 
A. Yes, sir. 

67 X Q. How much? 

A. lam unable to tell you just now without reference to the 
books themselves. 

68 X Q. Have you got possession of the books? 

A. Yes, sir. 

69 X Q. What led you to organize the so-called Goodyear Rub- 
ber Company ? 

A. Well, we thought it was an advisable thing for us to do. 

70 X Q. Who advised it? 

A. All those people that were interested, that I have mentioned, 
and, perhaps, some others. 

71. X Q. Won’t you tell me what the basis of that advice was? 

A. Well, it put things in better shape, we thought, for the busi- 
ness that we were doing. 

‘ 72 X Q. Intended merely to retain the business that you were 
olng ? 

A. It was intended to increase the business—add some business. 

73 X Q. What was the capital of the Rubber Clothing Company 
at that time? 

a A. I think the capital of the Rubber Clothing Company was 
0,000. 

74X Q. What was the capital of the Goodyear Rubber Siemens 

A. It was fixed at’$500,000. 

75 X Q. And how was it made up? 

A. It was paid in in money. 

76 X Q. The whole $500,000 ? 

A. Yes, sir. 

77 X Q. In eash? 

A. Yes, sir. 

78 X Q. Do you mean to say that the capital of the Rubber 
Clothing Company, at the time of the organization of the Good- 
year Rubber C ompany, was only $5,000? 

A. That was the amount that was fixed in its articles of incorpo- 
ration; it has not been changed. 

79 X Q. What was its actual capital? . 
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A. The capital that it employed in its business was very much 
more. 

80 X Q. How much more? 

A. Several hundred thousand dollars, I suppose. 
24 81 X Q. Was there any transfer of property from the Rub- 
ber Clothing Company to the Goodyear Rubber Company ? 

A. The Goodyear Rubber Company bought the stock of goods of 
the Rubber Clothing Company at several places. 

82 X Q. What places? 

A. At Chicago and at San Francisco’; Iam unable to say about 
St. Louis; I was under the impression that the Rubber Clothing 
Company never had any place in St. Louis, but perhaps they had. 
The dates are a little indistinct in my mind. ‘The St. Louis business, 
the goods and merchandise there, was bought originally of H. G. 
Norton & Co., and my impression is that the Goodyear Rubber 
Company bought them of H. G. Norton & Co., but that is a matter 
of dates. 

83 X Q. How was this purchase effected ? 

A. Well, inventories were made out. 

84 X Q. Did they transfer any of the property in New York from 
one company to another? 

A. No, sir. 

85 X Q. Both these companies had business in the same store in 
New York? 

A. We did business at the same place. > 

86 X Q. Do they not have their business at the same place, to a 
pear we extent, now? 

. The Goodyear tubber Company has other places of business 
of its own. 

87 X Q. And has the same place of business as the Rubber Cloth- 
ing Company ? 

A. No, sir. 

88 X Q. Since when has there been any separation of business ? 

A. For the ijast five or six years the Goodyear Rubber Company 
have had separate places of business. 

89 X Q. They have also had the same places of business, have 
not they ? 

A. They have had an office at the same place always. 

90 X Q. They kept separate books? 

A. Yes, sir. 

91 X Q. Separate bank accounts? 

A. Yes, sir. dp 

92 X Q. They always kept a separate bank account? 
25 A. Well; I think they have for the last five or six years; 
they have always at some places. The Goodyear Rubber 

Company have always had their own bank account from the begin- 
ing of their business, and they have had a separate bank account 
in New York for the last five or six years, certainly. 

93 X Q. The first five years, then, in New York, the two com- 
panies had the same bank account? 
A. Well, for the first few years the Goodyear Rubber Company in 
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New York kept their account with the Rubber Clothing Company; 
deposited what money they received with the Rubber Clothing Com- 
pany. 

94 ¥ Q. The same people were managing both, were they ? 

A. To some extent; yes, sir. 

95 X Q. Was there any difference in the management for the 
first five years ? 

A. In the city of New York there were some people interested 
in the business of the Goodyear Rubber Company that were not in- 
terested in that of the Rubber Clothing Company; the officers were 
the same. [ was president and Mr. Minot was secretary of both com- 
panies. 

96 X Q. Do you mean to say when the Goodyear India Rubber 
Company first started business it opened a separate set of books? 

A. | do. 

97 X Q. Kept separate sales? 

A. Yes, sir. 

99 X Q. Did they do any different business from the Rubber Cloth- 
ing Company? 

A. Yes, sir. 

100 X Q. What was the class of business ? 

‘ A. They manufactured and sold tubing of various sorts—gas tub- 
ing. They sold and carried on the manufacture of enameled oil- 
cloths. 

101 X Q. Didn’tthe Rubber Clothing Company do the samething? 

A. No, sir. 

102 X Q. Anything else besides tubing and enameled oil-cloths 
that the Goodyear Rubber Company did that the Rubber Clothing 
Company did not do? 

A. Yes, sir; the Goodyear Rubber Company manufactured boots 
and shoes. 

103 X Q. And did not the Rubber Clothing Company ? 

A. No, sir. 
26 104 X Q. Did they sell boots and shoes? 
A. Yes, sir. 

105 X Q. Did the Rubber Clothing Company sell gas tubing? 

A. Not of the patented sort. 

106 X Q. What do you mean by that? 

A. Not of the sort that the Goodyear Rubber Company made. 

107 X Q. What was the sort that the Goodyear Rubber Company 
made? 

A. It was a patent gas tubing. 

108 X Q. Whose patent ‘ ? 

A. Taylor’s patent. 

109 X Q. The Rubber Clothing Company never dealt in that? 

A. No, sir; they did not after the Goodyear Rubber Company 

yas organized. 

110 X Q. Now, these oil-cloths—what kind of oil-cloths were 
they—floor cloths or carri age cloths or what? 

A. They were carriage cloths, upholstered cloths, table covers, and 
stair cloths. 
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111 X Q. Were they enameled cloths ? 

A. Some of them were. 

112 X Q. After the Gooodyear Rubber Company was organized 
the Rubber Clothing Company never dealt in those goods? 

A. No, sir; they never dealt in those goods. 

113 X Q. When was the Goodyear Rubber Company organized ? 

A. Well, I think the certificate of incorporation was filed in No- 
vember, 1872, and they commenced business early in 1873. 

114 X Q. How early in 1873? 

A. Weil, sir, in the spring—early part of the year. 

115 X Q. How early in the spring? 

A. It was sometime before June ; some time before May, I think. 

116 X Q. Was it any earlier than May ? 

A. It was somewhere from January on, in the early spring. 

117 X Q. Please state the earliest date you can swear to when the 
Goodyear Rubber Company commenced business ? 

A. I think, certainly as early as May, 1873. 
27 118 X Q. Now, these departments of business that you 
speak of as having been done by the Goodvear Rubber Com- 
pany, and not by the Rubber Clothing Company—had the Rubber 
Clothing Company been doing those parts of business before ? 

A. No, sir; they had not, all of them. 

119 X Q. Had they been dealing in this enameled cloth before, 
or was that a new business of the Goodyear Rubber Company ? 

A. That was a new business. 

120 X Q. How about the Taylor patent gas tubing? 

A. That had been carried on for several years before, and I think 
the Rubber Clothing Company had sold the tubing before that. 

121 X Q. What was the arrangement on which this part of the 
business was turned over to the Goodyear Rubber Company—l 
mean the business in dealing in enameled cloths and this patent gas 
tubing ? 

A. The Goodyear Rubber Company bought the patent for mak- 
ing the patent gas tubing, and bought the machinery that was 
necessary to make it; bought also what there might have been on 
hand. ‘That was done in the early part of 1873. The enameled 
cloth goods were bought of the Eastern Manufacturing Company of 
Elizabethport, New Jersey, and the Goodyear Rubber Company had 
the agency of the factory for awhile, and then carried on the factory 
for themselves for awhile The boots and shoes the Goodyear Rub- 
ber Company manufactured at Middletown, Connecticut, in the 
factory they hired there. 

122 X Q. When did they hire that? 

A. Well, I think they hired that in 1875. 

125 X Q. Look at this paper and see if that is a catalogue issued 
by you in May, 1873? 

A. Yes, sir; issued by Shepard & Dudley. 

124 X Q. Was that printed and published at that time? 

A. Yes; I believe it was 
28 125 X Q. You find there a prominent advertisemont of the 
Rubber Clothing Company, do you not? 
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A. Yes, sir. 

126 X Q. That advertises both the enameled cloth and Taylor’s 
patent tubing for sale, does it not? 

A. It did in May, 1873. 

127 X Q. That was a new issue at that time, was it not? 

A. Yes, sir; the book was issued probably about that time; it 
might have been issued a few weeks before the date that is on here. 

128 X Q. It might have been issued a few weeks after ? 

A. No; it was issued before, if at all. 

129 X Q. The Rubber Clothing Company did sell both the patent 
gas tubing and the enameled cloth ? 

A. Yes, sir: then. 

130 X Q. Then your evidence is not true that you gave before ? 

A. The changes I speak of were made in the early part of 1873. 

131 X Q. You testified that the Rubber Clothing Company never 
dealt in enameled cloth ? 

A. No, sir; I said it did; but I said the Goodyear Rubber Cloth- 
ing Company dealt in them, and had them from this factory in 
Elizabethport. The Rubber Clothing Company used to buy and 
sell them; I think they were never engaged in manufacturing 
them. 

132 X Q. The Rubber Clothing Company were selling Taylor’s 
~ tubing ? 

They did, before the business was turned over to the Goodyear 
Rubber Company. 

133 X Q. Then the Goodyear Rubber Company hadn't taken that 
business as early as May, 1873? 

A. Apparantly not. 

134 X Q. Can you say, in view of this date, that they had taken 
that business as early as May, 1875? 

A. Apparently, by that advertisement, not as early as May, 1873. 

135 X Q. And you would judge from that advertisement and the 
absence of any advertisement of the Goodyear Rubber Company 

that they had not commenced business as early as May, 1873? 
29 A. They had commenced business as early as May, 1875, 
but as to what extent 1 should have to refer to memorandum. 

136 X Q. Can you tell me what they had commenced ? 

A. I think they had commenced the manufacture of this tubing 
as early as May, 1873, but they had not completed their arrange- 
ments for selling. 

- X Q. Can you swear to that? 

I think they did. I should need to refer to the books to 
vetits it. 

138 X Q. Do you swear that they commenced any business as 
early as May, 1875? 

A. Yes, sir; they did. 

139 X Q. Will you please swear what particular business they 
were doing. 

A. The books will show. I am unable to tell from recollection 
what, at this time. 
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140 X Q. You can’t swear to anything they were doing as early 
as 1873? 

A. I know they organized. I know they made some negotiations 
about this gas tubing in the early part of 1873? 

141 X Q. I ask you if you can swear to their doing any particu- 
lar thing as early as May, 1873, from your present recollection. 

A. Yes, sir; I think they were manufacturing gas tubing at that 
time. 

142 X Q. I don’t ask you what you think; I ask if you will swear 
that they were doing any particular business as early as May, 1873? 

A. I shall want to refer to the books in order to fix the date. 

143 X Q. You ean’t swear about it, then ? 

A. I believe they were, sir. 

144 X Q. Can you swear to it? 

A. To the best of my knowledge and belief, they were manufact- 
uring gas tubing as early as May, 1873, but they were not prepared 
to sell it. 

145 X Q. That is the only thing, then, that you think of? 

A. Yes, sir. 
30 146 X Q. You don't answer very definitely as to what the 
reasons were that induced you to organize this Goodyear 
Rubber Co. You state you thought it was advisable. Won’t you 
give us in detail the reason which led you to organize the Goodyear 
Rubber Company ? 

A. Well, sir, we proposed to do a more general business than we 
had at any time done before, and we thought that the name under 
which we had done some of this business at those western places 
seemed to limit the business to a particular line of goods, so we 
were considering choosing a name that would be more general] in 
its character. ‘That was the line of reasoning. 

147 X Q. So that the main reason for organizing this Goodyear 
Rubber Company was to get the advantage of the name of Good- 
year? 

A. No, sir. 

148 X Q. What was it? 

A. To commence business in a different line of business from 
what we had been engaged in, and to choose a name that should be 
applicable to a general business. 

149 X Q. Why did you select the name of the Goodyear Rubber 
Company ? 

A. Because we thought, under all the circumstances, it was as good 
as any other we could think of. 

150 X Q. Why did you pick that particular one out ? 

A. For that reason. 

151 X Q. Can’t you be more definite than that? 

A. That was the reason exactly. 

152 X Q. Can’t you give any more definite answer than you have 
now given? 

A. I am unable to see how I can. 

153 X Q. Now, what was there about the name that rendered 
that particular name desirable to you ? 
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A. Now, I think of it, I can. We had some licenses from Chas. 
Goodyear to manufacture some rubber goods—I remember that 
now—and we had thought of manufacturing those goods. 

154 X Q. What was it in the name that you selected that was par- 
ticularly desirable to your business—the name of Goodyear particu- 

larly desirable ? 
31 A. Well, it was, as I said, a general name that applied to 
all branches of the India-rubber business, and we thought it 
was as good a combination as any as we could think of. 

155 X Q. Did you expect to get any advantage from the use of the 
name “ Goodyear ?” 

A. Not any particular advantage. 

156 X Q. Has that part of the name been of any advantage to 
your business, do you think? 

A. Well, I don’t know that it has, particularly ; it may have and 
it may not. 

157 X Q. You could not say that the name of Goodyear is of any 
value to your business ? 

A. I don’t know that it does any harm or good. 

158 X Q. How about the name of “ Rubber;” did you expect to 
get any particular advantage from using that? 

A. The three words designated, as we thought, the general char- 
acter of the business that we proposed to do—Goodyear, Rubber, 
ve Company. 

59 X Q. Was there any advantage in the word “ Rubber,” do 
Hi ‘think’ ? 

A. No; except as it designated the business. 

160 X Q. You had already been using “Rubber” in your pre- 
vious concern ? 

A. It was used in concerns that dealt in and manufactured rubber 
goods. 

161 X Q. You, yourself? 

A. Yes, sir. 

162 X Q. I don’t suppose you attached any importance to the 
word Company, did you? 

A. Of course we could not do business without a name. 

163 X Q. Well, did you attach any importance to calling yourself 
by the name of the Goodyear Company at the time you adopted it? 

A. We did not adopt that name. 

164 X Q. Did you attach any importance to that part of that 
name—the word Goodyear in connection with Company? 

A. We thought it would be a suitable name to the business we 

yes to do. 
32 165 X Q. Did you attach any importance to the word “ Good- 
year” in connection with Company, as distinguished from any 
other word that you might have adopted ? 

A. It indicated that we dealt in goods which were manufactured 
under the process of Charles Goodyear. 

166 X Q. Aside from that, was there any peculiar significance 
in the name? 
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A. Well, it seemed to be appropriate to the line of goods which 
we were dealing in. 

167 X Q. Has the use of the word “ Goodyear” in connection with 
the name “Company” been of advantage to your business? 

A. Well, I am unable to tell you. 

168 X Q. Do you think that there is anybody that could tell better 
than yourself? 

A. I don’t know how that is, I am sure. 

169 X Q. Can you mention anybody that could ? 

I have no name to mention. 

170 X Q. You say that “we” determined to adopt this name; who 
was the “ we” that settled on this name? 

A. Well, sir, it is all those people that I have mentioned. 

171 X Q. Will you please to state the names of all those who 
were instrumental in adopting this name? 

A. Mr. Minot, Mr. Clapp, Mr. Thompson, and Mr. Frazser ; those 
are the prominent names that I remember—Mr. Coe, perhaps. 

172 X Q. I suppose you had nothing to do with selecting the 
name? 

A. Yes, sir; I talked with the others about it. 

173 X Q. Who suggested this name, do you remember? 

A. I don’t remember that it was suggested by anybody or by 
whom it was suggested. | 

174 X Q. It was suggested by somebody, I presume? 

A. It came out somehow; yes, sir; a good many names were con- 
sidered. 

175 X Q. Do you remember, almost immediately on the adoption 

of this name, of being called upon by Mr. Vermeule in refer- 
oo ence to it, from the India Rubber Glove M’ f’g Company? 
A. No, sir; I don’t. 

i76 X Q. Do you remember Mr. Vermeule calling upon you 
and protesting against the use of this name as an interference 
with their business? : 

A. No, sir. 

177 X Q. Don’t you remember your telling him that they had 
driven you to it by refusing to consolidate with you? 

A. No, sir. 

178 X Q. Did he tell you that you might just as well say a man 
was driven to commit burglary because the person whose money he 
wanted would not give it to him? 

A. [ have no recollection of ever having any conversation with 
Mr. Vermeule on this subject at all. 

179 X Q. Do you think of anything that could be called a con- 
versation on this subject? 

A. Not immediately after the organization of this company. 

180 X Q. Do you think that is a perfect blank in your mind ? 

A. I say I think I had no conversation with him on this subject. 

181 X Q. Did you have a conversation with Mr. Allerton about 
this matter ? 

A. Well, there may have been some conversation with Mr. Aller- 
ton. 
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182 X Q. Mr. Allerton protested against the use of this name, did 
he not? 

A. He wrote a letter, I remember, which was sent to me when I 
was in California, which was a letter saying that he did not think 
we ought to use this name. 

183 X Q. Have you got that letter? 

A. I don’t remember whether I have or not. 

184 X Q. When was it you were in California ? 

A. I think it was some time in 1875. 

185 X Q. Early in 1873? 

A. Well, I think I left there in July. 

186 X Q. It was in the Spring of 1873? 

A. It was in the first half of 1873. 

187 X Q. Do vou remember how early you went to California ? 

A. It might have been in May. 

188 X Q. After looking at this advertisement which I 
34 showed you, of May, 1873, do you now state that the Rubber 
Clothing Company had places of business, at that time, in 

New York, Chicago, St. Louis, and San Francisco? 

A. They appear to have had : ves, sir. 

189 X Q. You have no doubt that is the fact, have you? 

A. The change was made. That was part of my business in 
California, and it happened in 1873. 

190 X Q. Now, you speak about the change being made; do you 
mean that those places of business in those other cities were turned 
over to the so-called Goodyear Rubber Company ? 

A. They were sold to the Goodyear Rubber Company and the 
Goodyear Rubber Company continued business at all those places 
except New York. 

191 X Q. Then the Rubber Clothing Company did no more busi- 
ness at those points? 

A. They did no more business at those points. 

192 X Q. And in New York the companies had their offices to- 
gether and with a single bank account for a number of years? 

A. Yes, sir. 

193 X Q. How long? 

A. I cannot say. 

194 X Q. Five years? 

A. I cannot say. 

195 X Q. Four years? 

A. I cannot say. 

196 X Q. Three years? 

A. Possibly two years; possibly three years. 

197 X Q. A few moments ago you said that they had separate 
bank accounts for the last five or six years ? 

A. lam stating from memory now what happened some time 
age and I need to refer to the books. 

198 X Q. You don’t pretend to be accurate in dates to within 
but two or three years? 

A. It was some time ago; I can’t pretend to be without reference 
to the books; I am stating from memory the best I can now. 
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199 X Q. Will you please state, in answer to my question, 
whether you now pretend to be any more accurate in regard 
35 to dates than to state the time within two or three years ? 
A. Some dates I can fix exactly and some I cannot. 

200 X Q. Can you fix the time within five years? 

A. No, sir. 

201 X Q. Will you please fix it within two? 

A. J] think they always had bank accounts from 1873, in those 
places, in theirown names. I think they had separate bank accounts 
in New York for three years from the time of the organization of 
the Goodyear Rubber Company, and probably before. 

202 X Q. Have you got the books which will enable you to settle 
all these points? 

A. I suppose we have. 

203 X Q. I understand you to claim in your complaint in this 
case that there is a species of trade-mark in the name of your com- 
pany; do I understand you correctly ? 


Complainant’s counsel objects to the question on the ground that 
the complaint speaks for itself. 


A. The name has become of value to us, and we did make appli- 
cation for a trade-mark to the United States Patent Office at the 
time they were granting trade-marks. . 

204 X Q. What was the fate of your application ? 

A. The company had not been organized long enough. I think 
the law only applied to companies that had been organized -a little 
longer. 

205 X Q. The application was rejected, then ? 

A. The trade-mark was not issued for that reason. 

206 X Q. Do you pretend to state that was the reason for its re- 
jection ? 

A. Yes, sir. 

207 X Q. Will you swear to that? 

A. I think that is the information which we received from Wash- 
— 

208 X Q. You swear to that? 

A. I think so. 

209 X Q. Did anybody on the face of the earth inform you that 
was the difficulty ? 

A. I think so; I think Mr. Pollock informed me. 
36 210 X Q. You never succeeded in registering any such 
trade-mark ? 

A. We didn’t for Goodyear Rubber Company. 

211 X Q. You have not answered my question. Do you claim 
that there is a species of trade-mark in the use of the name of your 
company. Please answer that. 

A. Yes, sir. 

212 X Q. Will you tell us exactly what it is that you think you 
are entitled to exclusive use of in your name, of the words Goodyear 
Rubber Company? Do you mean that you are entitled to those 
- words, however used ? 
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A. Just in the order in whith they are used. 

213 X Q. Do you claim anything more than that ? 

A. No, sir. 

214 X Q. If any other words are added to them, do you claim 
that that is your trade-mark ? 

A. No, sir. 

215 X Q. So that, in order to interfere with your trade-mark, it 
— be the use of your exact words—nothing more and nothing 
ess ? 


Complainant’s counsel instructs the witness not to answer the 


question, as it is a question of law. 


216 X Q. And vou knew, before you adopted that name, that 
both “ Goodyear’s,” “ Rubber,” and “Company” had been used in the 
title of the Goodyear’s India Rubber Glove M’f’g Company, did 
you not? 

A. We knew that the Goodyear’s India Rubber Glove M’f’g 
Company were in existence. 

217 X Q. And they used, in their corporate title, every single word 
which was used in your title, did they not? 

A. They used the words which composed that title. 

218 X Q. So that your name was a selection of certain words out 
of their name? 

A. No, sir. 

219 X Q. What was it, then ? 

A. It was a combination of these words. ‘There were other 
37 companies using the words “ Goodyear’s” and “ Rubber” and 
“Company” as well as the Goodyear’s India Rubber Glove 

M’f’g Company. 

220 X Q. Will you please state what other companies were using 
Goodyear, Rubber, and Company. 

A. The Goodyear’s Metallic Rubber Shoe Company, The Goodyear 
Elastic Fabric Company, The Goodyear Rubber Emporium—did 
not use the word Company, though. 

221 X Q. What others? 

A. I don’t at the moment remember any other. 

222 X Q. The Goodyear Rubber Works had also been using it, 
had they not, before you adopted the name “Goodyear Rubber 
Company ?” 

A. The Goodyear Rubber Works had been using it. 

223 X Q. Who used the name “Goodyear Rubber Works?” 

A. Mr. D. Hodgman. 

224 X Q. He was, prior to 1873, quite a prominent dealer in rub- 
ber goods in New York city? 

A. Yes, sir. 

225 X Q. And he bad used this name of Goodyear Rubber Works 
prior to 1872, had he not ? 

A. He had used it and had dropped it. 

226 X Q. Who was the party who had been using the name of 
the Goodyear Rubber Emporium ? 

A. It was a Mr. Gatchel. 
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227 X Q. Was he a dealer in rubber goods generally ? 

A. He was. 

228 X Q. Do you claim, Mr. Shepard, that the use by the Good- 
year’s India Rubber Glove M’f” g Company of their name with the 
India Rubber Glove abbreviated to its initial letters, so that it reads 
Goodyear’s I. R. G. M’f’g Co., or Goodyear’s I. R. G. Company, in- 
terferes with your alleged trade-mark and does you any damage in 
your business ? 


Mr. MacFartanp: I object to the question because it assumes a 
fact that i do not understand the witness to have assented to. He 
has not designated the name of his company as a trade-mark. 


38 A. I think such an abbreviation is designed to imitate the 
name of the Goodyear Rubber Company. 

229 X Q. Do you regard such a name and its abbreviated forms 
as substantially your name? 

A. No, sir; it is not our name. 

230 X Q. Do you regard it as substantially your name ? 

A. I regard it as an attempt to imitate our name. 

231 X Q. Do you regard it as so substantially like your name as 
to interfere with your business or to cause any confusion to the 
trade ? 

A. Well, I have never complained of their use of it in that way. 

232 X Q. Do you not regard that as an invasion of your rights? 

A. We never complained of that. 

233 X Q. Do you now complain ? 

A. No, sir; we do not now complain. 

234 X Q. Did you regard the use by the Goodyear’s India Rub- 
ber Glove M’f’g Company of their name, printed in such shape 
that the words “India” and “Glove” are in small letters, leaving 
the words “ Goodyear’s ” “ Rubber” “ M’f’g” “Company ” as prom- 
inent words in the title, as any interference of any rights of yours? 

A. We regarded that as another attempt at imitation, but have 
made no complaint of it. 

235 X Q. Don’t make any complaint now? 

A. No, sir. 

236 X Q. Do you think that that way of using the name creates 
any confusion in the trade ? 

A. It creates some confusion, but we had thought it did them 
more harm than it did us. 

237 X Q. Did it do you any harm? 

A. It has created some confusion. 
238 X Q. But is it not a matter of which you complain? 
A. No, sir. 
239 X Q. In other words, I understand you to think that the 
name Goodyear’s India Rubber Glove M’f’g Company, with the 
words “ India” and “ Glove” very small, is substantially the 
39 saline as your name, or substantially different from your 
name? 
A. We think it an imitation of our name and it creates some con- 
fusion, but we do not complain of it. It is not our name. 
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240 X Q. Did you regard it as substantially your name? 

A. It is an imitation, we think, of our name to some extent. 

241 X Q. Did you regard it as substantially your name? 

A. No, sir. 

242 X Q. You never have regarded it as substantially your name? 

A. No, sir. 

243 X Q. Suppose the name of the Goodyear’s India Rubber Glove 
M’f’g Company was used with only the initial letters of the words 
“India” and “Glove,” and all the rest of the words prominent. 
Did you regard that as substantially your name? 

A. No, sir; it is not our name. 

244 X Q. Is it substantially your name? 

A. We considered it to be an imitation to some extent. 

245 X Q. I want to know if you regard it as substantially the 
name of your company ? 

A. It is not our name. 

246 X Q. Please answer my question. Is it substantially the 
same name as that of your company, for certain purposes? 

A. It is not our name. I suppose that includes the answer to 
your question. 

247 X Q. Will you please answer, in the words of my question, 
whether you regard it as substantially your name or not? 

A. So far as I understand, it is not. 

248 X Q. You have known of the Goodyear’s India Rubber Glove 
M’f’g Company using their name on their places of business in this 
form, have you not, with the words “India” and “Glove” in very 
small letters or only in the shape of the initial letters? 

A. They have such signs up. 

249 X Q. How long have you known that they were using such 
signs? 

A. Well, sir, for several years. 
40 250 X Q. Can’t you be more specific than that? 
A. I should say five or six years. 
251 X Q. No longer than that, do you think ” 
A. Iam unable to fix the time from memory. ° 


Counsel for the Goodyear’s India Rubber Glove M’f’g Company 
requests the witness to produce at the next hearing the following 
books and papers: 


The original subscription paper, if any, to the stock of the Good- 
year Rubber Company. 

The first stock certificate books of the Goodyear Rubber Company. 

Any and all instruments of transfer of property from the Rubber 
Clothing Company to the Goodyear Rubber Company, and inform 
himself of the date when a separate bank account was started by the 
‘Goodyear Rubber Company in New York, with the name of the 
bank or banks in which the same was so started. 


F. M. SHEPARD. 


Sworn before me— 


JOHN A. SHIELDS, 
Examiner, &c. 
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Counsel for the Goodyear’s India Rubber Glove M’f’g Company 
offers in evidence catalogue of Shepard & Dudley of May, 1873, ear- 
ing the advertisement of the Rubber Clothing Company of that date, 
which was identified by the witness and is marked Defendant’s Ex- 
hibit Clothing Company, 1873, advertisement. 

March 9th, 1883. 
J. A. S., Examiner. 


Adjourned to March 15, 1883, at 11 o’clock, a. m. 


41 New York, March 15th, 18883. 
Present: Counsel as before. 


Cross-examination of FreprericK M. SHEeparp resumed by 
Mr. Berts: 


252 X Q. You said, at the last examination, that your impression 
was that the Goodyear Rubber Company bought the St. Louis busi- 
ness of H. G. Norton & Co.; is that still your recollection ? 

A. No, sir; I find that the Rubber Clothing Company bought 
out H. G. Norton & Co., in 1872, and sold to the Goodyear Rubber 
Company in 1873. 

253 X Q. At the last examination I was asking you some ques- 
tions in relation to the essential characteristics of the name that 
you claim in this suit to have been interfered with by the defend- 
ants; do ip consider the use “ the name “Goodyear’s I. R. G. 
M’f’g Co.” or “Goodyear’s I. R. G. Co.” as an imitation of your 
name? 

A. I consider it an attempt at an imitation of our name. 

254 X Q. Do you consider it such a mere resemblance to your 
name that there w oul d be likelihood of confusion in the trade be- 
tween the two names 

A. Well, the more the concenlsent of the I. R. G. Co. proceeds, 
™ o—_ the confusion. 

5 X Q. What I want to know is whether you consider the 
names Goodyear Rubber Company and Goodyear’s I. R. G. Co. so 
nearly alike that the use of one would be apt to be taken for the 
other in the trade? 

A. Well, it depends a great deal upon the manner in which the 
Goodyear’s I. R. G. M’f’y Co. is written or printed; if it is printed 
in very fine type, why, it creates confusion—has done; if written 
in larger type and in a bold, plain way, it don’t make so much 
trouble. 

256 X Q. Suppose the only full names used were the words 

42 “Goodyear’s” and “Company,” and the I. R. G. were mere 

initials, do you consider the use of such a name as that as so 

nearly resembling the name Goodyear Rubber Company that one 
would be mistaken for the other, in the trade? 

A. It can be written and has been written in such a way as to 
make a great deal of confusion. 

257 X Q. Iam asking you a specific question as to a specific 
name; what I want.to know is whether you regard the name Good- 
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year Rubber Company used by your company as so nearly like the 
names The Goodyear’s I. R. G. Co. or I. R. G. M’f’g Co., the capital 
letters I. R. G. being the same size as the capital of the word Good- 
year’s, as an imitation one of the other, or as. so nearly resembling 
as to create confusion in the trade and likely to do damage? 

A. The abbreviation of the name of the Goodyear’s India Rub- 
ber Glove M’fg Co. has always created confusion, more or less. 

258 X Q. Do you regard the two names as so nearly alike as to 
be an interference with each other ? 

A. Yes, I do. 

259 X Q. How long have you known of the Goodyear’s India 
Rubber Glove M’f’g Co. being called in business transactions by the 
abbreviated names “ Goodyear’s I. R. G. Co.” or “ Goodyear’s I. R. 
G. M’f’g Co.?” 

Pe he abbreviated name that I have always heard it called by 
was the Glove Company; I never heard it called by the other ab- 
breviation in the trade. 

260 X Q. Don’t you know that it has been very often called by 
that abbreviated name in transactions for many years? 

A. No, sir; I never heard that called by that name in transac- 
tions. 

261 X Q. How long have you been accustomed to have dealings 
with the Goodyear’s India Rubber Glove M’ f’g Co.? 

A. For nearly thirty years. 

262 X Q. (Handing witness paper.) Won’t you look 
43 that bill and state if that is a bill rendered by your own con- 
cern to the Goodyear’s India Rubber Glove M’f’g Co. in 1865 ? 

A. Yes, sir; it was rendered by F. M. & W. A. Shepard. 

263 X Q. Your own concern, as early as 1865, then, addressed 
them by the name of the Goodyear’s I. R. G. Co.? 

A. In making out bills in that way there is a great variety of 
abbreviations when written by a clerk. 


Defendants’ counsel reads bill which has been identified by the 
witness in evidence as follows: 


New York, June 13, 1865. 
F. M. & W. A. Shepard. F. D. Dudley. 


Goodyear I. R. G. Co. bought of F. M. & W. A. Shepard, wholesale 
dealers in rubber goods of every description, 150 William street. 


Manufacturers of the Goodyear syringes. Sole agents for Morey 
& Smith’s and Richardson syringes. 


A den. 5 SyTingtt, Gea ee ennikinannnecncsenenesniiinl $11 25 
112 
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The same is marked Defendants’ Exhibit F. M. & W. A. Shepard 
1865 Bill, Mareh 15th, 1883, J. A. S., Ex’r. 
264 X Q. Look at this bill (handing witness paper), the 
44 Rubber Clothing Company, addressed them in the same way 
in 1865. 
A. Yes; that is a bill of the Rubber Clothing Company in 1865. 
Defendants’ counsel reads the bill identified by the witness in evi- 
dence as follows: 
New York, Jan’y 18, 1865. 


F’. M. Shepard, pres’t. J. A. Minott, sec’y. 

Goodyear’s I. R. G. Co. bought of The Rubber Clothing Co., manu- 
facturers of rubber clothing, army blankets, knapsacks, carriage 
cloth, ete., dealers in all kinds of rubber goods, boots and shoes, 
gloves, hard rubber goods, fancy-colored bails, syringes and drug- 
gists’ articles, hose, enameled cloths, «ce. 


cases. 
bales. 

bundles. Forwarded by —— ——. 
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‘The same is marked Defendants’ Exhibit Rubber Clothing Co. 
1865 Bill, March 15th, 1883, J. A. S., Ex’r. 


266 X Q. Do you recognize the handwriting on those two bills? 
A. Well, no, sir; I do not. We have had a great number of 
clerks. 
45 267 X Q. At the last examination you mentioned having 
received, in the early part of 1873, a letter from Mr. Allerton, 
president of the Goodyear’s India Rubber Glove Manufacturing Com- 
pany, protesting against your use of the name Goodyear Rubber 
Company. Have you been able to find that letter? 

A. No, sir; my remembrance of the letter is that it was nota 
protest against the use of the name. I do not know where the let- 
ter is. 

268 X Q. Do you think you would recognize the letter if you 
could see a copy of it ? 

A. Well, I might. 
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269 X Q. Won’t you look at the press copy of the letter in the 
letter book I now hand you and say if that is the letter you received 
at that time? 

A. That is the letter which I mentioned. 


Defendants’ counsel offers the copy of letter in evidence and, for 
the purpose of making a record thereof, reads it in evidence as fol- 
lows : 

May 7, —3. 
The Rubber Clothing Co., 366 Broadway, N. Y. 

Gent’m.: We have been long known and understood by people 
generally to be the Goodyear’s Rubber Company, and we must pro- 
test against your adoption of that name at this late day as tending 
to deceive the public and injuring us in our business. We have 
to request that you cease styling yourself the Goodyear Rubber 
Company and return to your true name. We sincerely trust you 
will at once see the propriety of this course. 

Yours, ete., 
(Signed) GEORGE M. ALLERTON, 
Pres’t Goodyear’s India Rubber Glove M’f’g Co. 


46 270 X Q. Have you produced here to-day the original 
subscription paper, if any, to the stock of the Goodyear Rub- 
ber Company called for at the last hearing? 

A. I decline to produce it. 

271 X Q. Have you produced here to-day the first stock certifi- 
cate books of the Goodyear Rubber Company called for at the last 
hearing ? 

A. I decline to produce those. 

272 X Q. Have you produced here to-day any and all instru- 
ments of transfer of property from the Rubber Clothing Company 
to the Goodyear Rubber Company called for at the last hearing? 

A. I decline to produce them. 

273 X Q. Have you informed yourself of the date when a sepa- 
rate bank account was started by the Goodyear Rubber Company 
in New York? 

A. A bank account was begun by the Goodyear Rubber Company 
in the Merchants’ Bank Jan. 22d, 1875, and in the Ninth National 
Bank September Ist, 1875, and in Buffalo and other places earlier. 

274 X Q. Have you ascertained whether Mr. Melville Lindsay 
was connected with the Rubber Clothing Company in 1872 or not ? 

A. I have not. 

275 X Q. Was George Clapp ever an employee of the Rubber 
Clothing Company ? 

A. Yes, sir; he was; in the city of New York. 

276 X Q. When? 

A. Previous to 1867. 

277 X Q. Was he also subsequently ? 

A. No, sir. 

278 X Q. Was George B. Thompson an employee of the Rubber 
Clothing Company ? 
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A. He was during a brief interval between the time that the stock 
of goods in St. Louis was purchased of H. G. Norton & Co. and 
sold to the Goodyear Rubber Company. 

279 X Q. Was Joseph Frazser an employee of the Rubber Cloth- 
ing Company? 

A. He was not an employee exactly. He was interested in the 

business done at San Francisco. 
47 280 X Q. Was he at the time that the business was sold 
out? 

A. Yes, sir. 

281 X Q. What factories of rubber goods does the Goodyear 
Rubber Company own? 

A. It owns the factory at Middletown, Connecticut. 

282 X Q. How long has it owned that? 

A. It has leased or owned it seven years, with a brief interval. 

283 X Q. What interval was that? 

A. About three or four years ago it was leased for a few months 
to the Candle Company of New Haven. 

284 X Q. What kind of goods does it manufacture or has it manu- 
factured at the Middletown factory ? 

A. It has manufactured boots and shoes, articles of clothing, and 
some hose. 

285 X Q. Anything else ? 

A. Well, other articles of the same general line. 

286 X Q. You speak of the Goodyear Rubber Company having 
leased or owned that factory; when did they acquire title to it as 
owners ? 

A. My recollection is it was a year ago last summer that they 
bought it. 

287 X Q. Now, has the Goodyear Rubber Company had any 
other factory besides the Middletown factory ? 

A. Well, it had a factory for several years in the city of New 
York. 

288 X Q. What factory was that? 

A. In East 27th street. 

289 X Q. What did it manufacture there? 

A. It manufactured gas tubing and other tubing. 

290 X Q. Has it had any other factories besides the Middletown 
and New York factories? 

A. It owned a factory for a time in Elizabeth, New Jersey. 

291 X Q. What did it manufacture there ? 

A. It manufactured oil-cloths. 

292 X Q. How long has the Elizabeth factory been given 

up? 
48 a It is not given up now;; it still continues to sell the 
goods manufactured there, furnishing the capital to operate it. 

293 X Q. It is still owned by the Goodyear Rubber Company ? 

A. The title to the factory is not now in the Goodyear Rubber 
Company. 

294 X Q. How long since it passed out of the ownership of the 
Goodyear Rubber Company? 
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A. Well, I am unable to say exactly, but perhaps two years ; may 
be three. 

295 X Q. Is the Goodyear Rubber Company still operating the 
New York factory that you spoke of? 

A. Not now. 

296 X Q. How long has it given that up? 

A. lam unable to tell you exactly without referring to memo- 
randa. 

297 X Q. About how long? 

A. Well, it is three or four years ago. 

298 X Q. Are those the only factories that the Goodyear Com- 
pany has had? | : 

A. It has furnished the capital to operate some other factories 
and sold the goods made at those places. 

299 X Q. It has had no other factories of its own? 

A. It has a manufactory at San Francisco. 

300 X Q. Anywhere else? 

A. I don’t think of any other. 

301 X Q. How long has it had the factory at San Francisco ? 

A. Four or five years, I suppose. 

302 X Q. What do they manufacture at San Francisco? 

A. Well, they snake packing and hose, springs, and a variety of 
mechanical articles. 

303 X Q. Were either the Middletown, New York, Elizabeth, or 
San Francisco factories ever the factories of the Rubber Clothing 
Company ? 

A. No, sir. 

304 X Q. Where have the Rubber Clothing Company’s factories 
been, if any? 

A. Well, they have not been manufacturing for some little time. 

305 X Q. For how many years? 

A. For several years; I am not able to tell without referring to 

memoranda. 
49 306 X Q. Have you visited the San Francisco place of busi- 
ness of the Goodyear Rubber Company within a year or two? 

A. No, sir. 

307 X Q. Have you visited the St. Louis place of business of the 
Goodyear Rubber Company within a year or two? 

A. No, sir. 

308 X Q. Or the Chicago place ? 

A. No, sir. 

309 X Q. How long is it since you visited the place of business of 
the Goodyear Rubber Company in St. Louis? 

A. I think it is five years ago. 

310 X Q. Will you look at the photograph that I now show you 
and state if that represents the signs used on the St. Louis place of 
business of the Goodyear Rubber Company ” 

A. Well, | am unable to tell you, sir; I don’t remember; it is five 
years since I was there. I cannot say. 
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The photograph shown witness is marked for identification. 
F. M. SHEPARD. 


Sworn before me— 
JOHN A. SHIELDS, 


Examiner, &e. 
Adjourned to Thursday, March 22d, 1883, at 11 a. m. 


New York, March 22d, 1883. 
Met and adjourned to March 29th, at 11 a. m. 
New York, March 29th, 18853. 
Adjourned to April 1, at 11 a. m 
APRIL 1, 1883. 
Adjourned to April 9th, 1883. 
oO APRIL 97H, 1885. 
Present: Counsel as before. 


Redirect examination of FrReperiIcK M. Sueprarp by Mr. 
MacFarLanpD: : 

1 Re-D. Q. Referring to the Rubber Clothing Company, this cor- 
poration was organized before the Goodyear Rubber Company ? 

A. Yes, sir; it was organized in 1863 or 1864; I think, 1863. 

2 Re-D. Q. Thé Goodyear Rubber Company was organized in 1873, 
I think you said ? 

A. 1872. 

3 Re-D. Q. Commencing business in the early part of 1873? 

A. Yes, sir. 

4 Re-D. Q. I will ask you whether the corporate organization of 
the two companies was the same or different ? 

A. It was wholly different. 

5 Re-D. Q. The proprietary interests, were they alike or were they 
different ? 

Objected to, as evidence of such proprietary interest must be of 
documentary character, and the documents are the best evidence ; 
also as calling for the witness to state a mere conclusion on his part. 


A. Always different. 

6 Re-D. Q. The business of the two companies, was that the same 
or different ? 

A. Always different—separate and distinct. 

7 Re-D. Q. So that there was no identity between the two corpo- 

rations ? 
A. None whatever. 
Same objection. 


8 Re-D. Q. You have mentioned that at one time, and for some 
time after its organization, the Goodyear Rubber Company kept its 
funds in the bank account of the Rubber Clothing Company. Will 
you be good enough to state, as fully as you are able, the reasons 
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why that was done and how long that course of business contin- 
ued ? 
ol] A. It was done in the city of New York only, and as a mere 
matter of convenience, and continued for about two years 
after the operations of the Goodyear Rubber Company began. 
9 Re-D. Q. Did this produce any confusion of funds or unity of 
interest ? 
A. None at all. 
10 Re-D. Q. The accounts of the two corporations were entirely dis- 
tinct? 
Objected to, as the accounts themselves are the best evidence. 


A. The accounts and books were always separate and distinct. 

11 Re-D. Q. You were also asked as to the reasons for your select- 
ing the name of the Goodyear Rubber Company as its corporate 
name. Do you wish to make any further observations on that 
topic? 

A. Among the reasons for selecting it was that it owned licenses 
to manufacture goods under patents granted to Charles Goodyear, 
Jr—licenses from him. Another reason was that we knew it would 
please Mr. Goodyear to have us use this name. We took it because 
it appeared to us that it did not interfere with any other company 
in existence, and no complaint was ever made of its use except by 
the Goodyear’s India Rubber Glove Manufacturing Company. 

Defendants’ counsel objects to that part of the answer of the wit- 
ness which states that one reason for selecting the name “ Goodyear 
Rubber Company ” was by reason of certain licenses; also objected 
to as incompetent and not the best evidence, such licenses being the 
best evidence of their contents. 

13 Re-D. Q. In speaking of Mr. Goodyear you refer to Mr. Charles 
Goodyear, the son of the inventor? 

A. Charles Goodyear, Jr. 

14 Re-D. Q. You knew him at this time? 

A. Yes; Mr. Charles Goodyear, Sr., not being alive at this 

time. ° 
52 15 Re-D. Q. Being interrogated as to the value to you of 
this name you answered that you did not know whether it 
did you any harm or good. To what period of time, if any particular 
period of time, did you refer in making that answer? 

Objected to because the answer of the witness is general, compre- 
hensive, and covers all time, and the attempt is now made to have 
him contradict what he has already sworn to. 


A. I understood the question to refer to the time that we made 
the choice of it. I answered the question referring to that time 


alone. 
16 Re-D. Q. Referring to that question, what is the fact with ref- 
erence to the time that has since transpired and with reference to 


the date at which the question was asked ? 


Same objection. 
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A. It has become the representative of a great amount of labor, 
time, and capital to us_and represents a very large and important 
business in all parts of the world. | 

17 Re-D. Q. And is it or is it not of value to you as such repre- 
sentative name? 

Objected to as leading and also same objection as before. 


A. It is of very great value to us as such representative name. 

18 Re-D. Q. You were interrogated as to your claim to particular 
and separate words constituting part of your name in the abstract 
and by themselves. I wish you would state exactly what you wish 
to have understood in that respect. 


Objected to, as the answers of the witness have fully and specifi- 
cally covered all such ground and he cannot now contradict his 
evidence. 


A. There is no data by which I can measure the abstract value 
of a word or a letter in a word. ‘The three words taken together, 
“Goodyear Rubber Company,” have now become of great value 

to us. 
53 19 Re-D. Q. It is, then, merely as constituting a name that 
you claim any right to any of those words? _ 


Objected to as leading. 


A. Yes, sir. 

20 Re-D. Q. Your attention was called to a photograph of one of 
your business places—I think in St. Louis—on which appeared cer- 
tain business signs and the names of certain factories as represented 
by your business house. What were your relations in a general way 
to the factories the names of which appear on the photograph 7 

A. It was the names of the factories and places. They are either 
factories owned by the Goodyear Rubber Company or to which it 
furnishes capital and for which it is the agent for the sale of their 

oods. 

21 Re-D. Q. At page 45 and following of the stenographer’s notes 
of your testimony your attention was called to various uses and ab- 
breviations of its own name by the Goodyear’s India Rubber Glove 
M’f’g Company, and you were asked if you complained of that; to 
which you replied, Nu; your company did not complain. Whatdo 
you mean to be understood by “ complain” in that connection ? 

A. I mean we did not commence suits. 

22 Re-D. Q. And that is what you mean when you say you did 
not complain ? 

A. That is my meaning exactly. 

23 Re-D. Q. And nothing else ? 

’ A. And nothing else. We did complain in conversation, [ think, 
to Mr. Allerton and to Mr. Vermeule. 

Answers of the witness objected toas all in direct conflict with his 
previous evidence. 


24 Re-D. Q. I wish, at this place, Mr. Shepard, you would state as 
clearly as you can how the various abbreviations of its name by this 


ee 
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corporation, its dealings with its name, and its adoption of the 
54 name of the “ Goodyear’s India Rubber Glove M’f’g Company ” 
has affected your business and interests, if at all. 


Objected to as fully covered by the previous direct and cross-ex- 
amination. 


A. The abbreviations that have been adopted at different times by 
the Goodyear’s India Rubber Glove M’f’g Company of their name 
has caused some confusion, but the great injury done to us has been 
by their change of name to the Goodyear Rubber M’f’g Company, 
which has done us a great deal of injury; the extent of that I am 
unable to determine. 

25 Re-D. Q. Referring to this letter of Mr. Allerton which has 
been carried into the stenographer’s notes, Mr. Allerton says we have 
been long known and understood by people generally to be the 

“ Goodyear Rubber.Company.” Was or was not the fact so as stated 
by Mr. Allerton? How was the fact ? 


Objected to as calling for witness to state an evident conclusion on 
his part. 


A. No, sir; they were always known as the Glove Company, and 
the assumption of Mr. Allerton is without foundation. 

26 Re-D. Q. I hand you two photographs and I ask you what they 
represent ? 

A. One represents the appearance of the Broadway front of the 
Goodyear’s India Rubber Glove M’f’g Company’s place of business ; 
the other represents the Merce --street front. 


The two photographs are offered in evidence and marked, respect- 
ively, Complainant's Exhibit Photog: raph of Broadway Front G. I. 
R. G. M’ f’g Co.’s Store, April 9th, 1883, J. A. S., examiner, and Com- 
plainant’s Exhibit Mercer-Street Front of G. I. R. G. M’f’g Co.’s 
Store, April 9th, 1883, J. A. S., Ex’r. 


27 Re-D. Q. The photographs exhibit in more or less dis- 
55 tinctness the business signs of the Goodyear India Bubber 
Glove M’f’g Company. 

A. They represent the fixed signs. There are other movable signs 
placed—one on the sidewalk in Broadway, with the words “Goodyear 
Rubber M’f’g Co.” in large letters, not shown on this picture. 

28 Re-D. Q. About what is the style of that sidewalk sign and the 
shape of it; it is sort of wedge-shape, isn’t it? 

A. Yes, sir; it is a triangle set on its base with the words “ Good- 
vear'’s Rubber M’ f’'g Company” on both sides, with gold letters on 
a black ground, showing both up and down the street. The size I 
am unable to give. 

29 Re-D. Q. Is it or is it not a prominent sign ? 

A. It is a large, prominent sign. 

30 Re-D. Q. How long have these business signs, represented by 
the photographs, remained as they appear at present on the photo- 
graphs, if you are able to state? 

A. T hey have remained as they appear on the photographs since 
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‘about the first of January, 1882. The sign on the Mercer-street end 
was the sign over the Broadway front of the building previously 
occupied by the Goodyear’s India Rubber Glove Manufacturing 
Company. 

31 Re-D. Q. How long since the sign to which you have referred 
as standing on the sidewalk was placed there ? 

A. Since January, 1882. 

32 Re-D. Q. This letter of Mr. Allerton’s, I notice, is addressed to 
the Rubber Clothing Company. 

A. Yes; I said the other day that it was received by me at San 
Francisco ; it was sent to me from the office of the Rubber Clothing 
Company. 

33 Re-D. Q. Not from the office of the Goodyear Rubber Company ? 

A. No, sir. 

34 Re-D. Q. Did the Rubber Clothing Company ever adopt the 
use of the name “ Goodyear’s Rubber Company ?” 


Objected to as calling for a conclusion. 


A. No, sir; they never did. 


56 35 Re-D. Q. And never used the name of the company in 
any way or manner? 
A. Never. 


36 Re-D. Q. Was this letter answered ? 

A. Not to my knowledge. 

37 Re-D. Q. Are you able to state w hy it was not answered ? 

A. Well, because the Rubber Clothing Company had done noth- 
ing of the sort complained of. 


Recross by Mr. Betts: 


1 Re-X Q. You speak of the signs, of which photographs have 
been put in evidence, having been used at the place of business of 
the Goodyear’s India Rubber Glove Manufacturi ng Company since 
January, 1882 ; that is as long as that company has had that place 
of business, is it not? 

A. Yes, sir; it is. 

Re-X Q. You say that the letter of Mr. Allerton, of May, 1873, 
was s forw arded to you from the office of the Rubber Clothing Com- 
pany and not from the office of the Goodyear Rubber Company ; 
how do you know that fact ? 

A. I remember having received it. 

3 Re-X Q. Is that all you know about it ? 

A. Yes. 

4 Re-X Q. Then you don’t know where it came from, do you? 

A. Yes; it was with other letters which came to me from San 
Francisco. 

5 Re-X Q. That is all you know about it? 

A. That isall. | 

6 Re-X Q. Where was the office of the Goodyear Rubber Company 
at that time, or did it have any office in May, 1873? 

A. Well, Iam unable to tell you what number in Broadway. 

7 Re-X Q. Did it have any office in May, 1873? 


; 
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A. Yes, sir; it did. 

8 Re-X Q. At the same place as the Rubber Clothing Company ? 

A. Well, that I am unable to tell without referring to the memo- 

randa. 
57 9 Re-X Q. You know it was, don’t you, Mr. Shepard ? 
A. No, sir; I do not. 

10 Re-X Q. You never had a separate office from the Rubber 
Clothing Company, did you? 

A. Yes. 

11 Re-X Q. Where was the Rubber Clothing Company’s office in 
May, 1873? 

A. Well, it was in Broadway, but the number I am unable to give 
without referring to the memoranda ; they occupied several numbers 
on Broadway—different stores. 

12 Re-X Q. Will you state where the Goodyear Rubber Company’s 
office was at that time? 

A. Well, I think at that time it was at their factory; I think in 
East Twenty-seventh street. 

13 Re-X Q. Then, they didn’t have any office on Broadway ? 

A. Well, they might have had. 

14 Re-X Q. If they had one, it was at the Rubber Clothing Com- 
pany, wasn’t it? 

A. Well, I am unable to answer. 

15 Re-X Q. Answer fairly; you know the fact; if they had an 
office anywhere but at their factory they had an office with the Rub- 
ber Clothing Company at that time? 

A. No, sir; I don’t know that. 

16 Re-X Q. Can you refresh your recollection in regard to that 
matter? 

A. I presume I can. 

17 Re-X Q. How can you do that? 

A. With memoranda and books. 

18 Re-X Q. What books? 

A. Letter books. 

19 Re-X Q. Any account books you think would refresh your ree- 
ollection ? : 

A. The account books might not show the location. 

20 Re-X Q. Did you have any factory in East Twenty-seventh 
street in May, 1873? 

A. They did. 

21 Re-X Q. The other day, after looking at the catalogue of Shep- 
ard & Dudley, published in May, 1873, with the advertisement upon 
it of the Rubber Clothing Company, did you not swear that in May, 
1873, the Goodyear Rubber Company was doing no business? 

A. No, sir; I did not swear that. 
58 22 Re-X Q. On the 9th of March, referring to the two 
companies, the Rubber Clothing Company and the Good- 
year Rubber Company, you swore in these words: “ ‘They have had 
an office at the same place always ;” is not that true? 
A. It may be so. 
23 Re-X Q. Is it not true? 


i aR A Cen ete ly ” 
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A. I think the Goodyear Rubber Company, in the early part of 
1873, did not have an office by itself except at its factory. The Rub- 
ber Clothing Company bought tubing of them and sold it; how 
long that continued exactly lam unable to state—how many months. 
In the early part of 1873 the business became distinct and separate. 

25 Re-X Q. Is it not true, then, that whenever the Goodyear 
Rubber Company had any office it was always in the office of the 
Rubber Clothing Company ? 

A. It has been in the same building. 

26 Re-X Q. On the same floor of the building? 

A. Very likely. 

97 Re-X Q.: You know, don’t you? 

A. Well, it has had the same offices in the same building and it 
has separate offices. 

28 Re-X Q. They have been on the same floor, have they not? 

A. No, sir; they have been in separate buildings. 

29 Re-X Q. Now, you swear they have been in separate buildings? 

A. At the present time they are in separate buildings. 

30 Re-X Q. Have not they always had their offices at the same 
building ? 

A. They have had offices in the same building. 

31 Re-X Q. And always done so ? 

A. But not all their offices. 

32 Re-X Q. That is a mere quibble? 

A. No, sir; it is not; separate place of business. 

33 Re-X Q. Now, will you please state whether or not what you 
swore to on the 9th of March is true or false, that these two concerns 
have always had an office at the same place ? 

A. Well, that is correct, with the exception that I might add 
59 that in the early part of 1875 there was, I think, for a time, 
a separation—different offices. 

34 Re-X Q. You mean different offices ; that you think there was 
a time when the Goodyear Rubber Company had an office only at 
its factory ? 

A. I think so. 

do Re-X Q. You are not sure about that, are you? 

A. I think it was in the early part of 1873. | 

36 Re-X Q. If the Goodyear Rubber Company in May, 1873, had 
any office aside from the office at its factory then that aiien was at 
the place of business of the Rubber Clothing Company, was it not ? 

A. Well, sir, 1 am unable to tell you from recollection; it isa 
good while ago. 

37 Re-X Q. That is the best answer you can give, is it? 

A. Yes, sir. 

38 Re-X Q. You spoke to-day of the reasons which induced you 
to adopt the name of the Goodyear Rubber C ompany, and, among 
others, I understood you to say that the possession of certain licenses 
from Charles Goodyear, Jr., was an important reason for inducing 

you to select that name; is that correct? 

A. That was one of the reasons. 
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39 Re-X Q. How about the prominence of that reason; is that 
the most prominent reason for selecting that name? 

A. It was among the prominent reasons. 

40 Re-X Q. Was there any as prominent as that, do you think ? 

A. Well, that was among the prominent reasons. We hoped to 
make a considerable profit out of the goods manufactured. 

41 Re-X Q. How long had you those licenses. 

A. Iam unable to tell you without referring to them. 

42 Re-X Q. Have you those licenses in your possession now ? 

A. I presume they are. : 

43 Re-X Q. I call for the production of those licenses. 

A. I have not them with me. 


Plaintiffs counsel states that they do not intend to produce them: 


60 44 Re-X Q. Can you state about how long you had those 
licenses ? 

A. No, sir: I cannot from recollection. 

45 Re-X Q. Can you state the time within ten years? 

A. It isa matter of recollection; I am unable to give you the 
date. 

46 Re-X Q. State it as near as you can. 

A. Well, sir, it would be guessing. 

47 Re-X Q. Guess, then. 

A. I am unable to. 

48 Re-X Q. Can’t even guess? 

A. I can guess, but I don’t think it would be exactly correct. 

49 Re-X Q. State it as near as you can; let us see how your 
memory is. 

A. Well, I decline to guess; I don’t like to guess. 

50 Re-X Q. If you remember these licenses you must have some 
idea of when they were granted ? 

A. I have no recollection of the date in my mind now; we had 
the licenses and we hoped to make them valuable. 

51 Re-X Q. About how long have you had them ? 

A. I am unable to tell by recollection. és 

52 Re-X Q. Do you think you had them as much as a year? 

A. Well, I think so. 

53 Re-X Q. As much as two years? 

A. My recollection is indistinct on the subject ; I don’t remember 
the date of the licenses. 

54 Re-X Q. Could you tell us under what patents these licenses 
were granted ? 

A. Patents to Charles Goodyear, Jr. 

55 Re-X Q. Charles Goodyear took out a great many patents; 
will you tell us what patents ? 

A. lam unable to from recollection. 

56 Re-X Q. Or what kind of goods they related to? 

A. Yes; one line was carriage trimmings. 

57 Re-X Q. Remember anything else? 

A. There were other articles, but I don’t remember them now. 
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58 Re-X Q. Will you please state to us to whom these licenses 
were granted ? 

A. The licenses were made to me. 
61 59 Re-X Q. To you personally ? 
A. Yes, sir. 

60 Re-X Q. They were made long before the Goodyear Rubber 
Company was ever thought of, were they not? 

A. No, sir. 

61 Re-X Q. They were made long before the Goodyear Rubber 
Company was ever talked of? 

A. No, sir. 

62 Re-X Q. Now, will you u please tell us when they were made? 

A. My ‘epiileulinn of the dates—I have not in my mind now. 

63 Re-X Q. And yet you swear to this court that the possession 
of votes licenses, about which you cannot give a single particular 
except they were under some patents of Charles Goodyear, which 
you cannot name, for some articles, none of which you can name 
except carriage goods, as one of the reasons which led you to select 
your name; is all your evidence given in this case about as definite 
and certain as this? 

A. The evidence speaks for itself. 

64 Re-X Q. That is about the best answer you can give? 

A. I have nothing further to add. 

65 Re-X Q. Did the Rubber Clothing Company have any licenses? 

A. Not that I remember. 

66 Re-X Q. Do you manufacture under any of these licenses 

A. Yes, sir. 

67 Re-X Q. How long have you manufactured under these 
licenses ? 

A. Had we then, at that time? 

68 Re-X Q. Yes, sir. 

A. No, sir; not at the time—in 1873. 

69 Re-X Q. You speak of the Goodyear Rubber Company as hav- 
ing some relation with certain factories; what was its relation to the 
factory at Bristol, Rhode Island ? 

A. It was the agent for the sale of their goods. 

70 Re-X Q. What company had its factory at Bristol, Rhode 
Island ? 

A. The National Rubber Company. 
62 71 Re-X Q. The National Rubber Company had its own 
place of business in various parts of the United States, did it 
not? 

A. Its only place of business was at Bristol, Rhode Island, until 
about within three years, when, I think, it has had a place of busi- 
ness at Boston. 

72 Re-X Q. Were you exclusive agents at any time for the sale of 
the goods of the National Rubber Company ? 

A. We have been, in the places where we did business. 

73 Re-X Q. Were you exclusive agents in St. Louis? 

A. Yes, sir. 
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74 Re-X Q. What were your relations to any factory at Naugatuck, 
Conn. ? 

A. W ell, we leased a factory at Naugatuck, Conn, but we did not, 
as it prov ed, operate it. . 

75 Re-X Q. Did you ever make a single particle of goods at Nauga- 
tuck, Connecticut ? 

A. No, sir; the factory was never run. 

76 Re-X Q. Who leased the factory at Naugatuck, Connecticut? 

A. I think I leased it personally. 

77 Re-X Q. The Goodyear Rubber Company did not lease it? 

A. No, sir; I think not; but I am uncertain about it without re- 
ferring to the leases; we paid the rent for some years. 
78 Re-X Q. You say “we,” vou mean you did. When you say 

Ww e you don’t mean any body except yourself ? 

A. I mean the interests with which I was connected all the time. 

79 Re-X Q. What interests do you mean ” 

A. Well, lam unable to say what the division of the cost was 
without referring to papers. 

80 Re-X Q. Referring to the letter of Mr Allerton, in which he 
says that “we (the Goodyear’s India Rubber Glove Manufacturing 

Company) have been long known and understood by people gener- 
ally as being the Goodyear R ubber Company ;” do you mean to say 
that you did not know that prior to May, 1873, the Goodyear’s 

India Rubber Glove Manufacturing Company had been ad- 
63 dressed in bills, letters, and communications of that kind as 
the Goodyear’s Rubber C ompany ? 

A. They had not, to my knowledge, in a general way. 

S1 Re-X Q. Not to some extent? 

A. Not to any considerable extent. 

82 Re-X Q. Well, you still evade the question by qualifying your 
answer by “considerable;” had they to any extent? 

A. Ido not think they had to any extent; I do not think they 
were known by people generally in any other way than the Glove 
Company. 

83 Re-X Q. I don’t ask you whether they have been known gen- 
erally; I ask whether to any extent they were addressed in that way. 

A. As far as my personal knowledge was concerned, I would say 
in a very, very limited way, if at all. 

84 Re-X Q. Had they been addressed so in a limited way, to your 
knowledge ? ‘ 

A. In a very limited way; never, to my knowledge, that I recol- 
lect now. ? 

S5 Re-X Q. Had you known of their being addressed, to a great 
or Tess extent, as the Goodyear’s Manufacturing Company, prior to 


A. Never heard of their being so addressed. 

86 Re-X Q. Had you known of their being addressed as the Good- 
year’s I. R. G. Company, prior to 1873, in ‘letters, correspondence, 
bill- heads? 

A. Well, some bill-heads were shown; that is the only remem- 
brance I have about it. 
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87 Re-X Q. Aside from seeing the bill-heads of your own concern 
so addressed, that is all the knowledge you have on this subject ? 

A. Yes, sir; that is all the remembrance I have about it. 

* 88 Re-X Q. It might have been done very generally and you not 
know it? 

A. No, sir; I think not. 

89 Re-X Q. Do you examine the correspondence that comes into 
the Goodyear’s India Rubber Glove M’f’g Company ? 

A. No, sir. 
64 90 Re-X Q. Never have seen any of it at any time? 
A. Of course, I don’t examine their letters. 

91 Re-X Q. Then you don’t know how they were addressed prior 
to 1873? 

A. I have no answer to make to that. 

92 Re-X Q. Please answer. 

A. I don’t know anything about it. 

93 Re-X Q. You cannot say but that they were addressed, prior 
to 1875, as the Goodyear’s Rubber Company, the Goodyear’s M’f’g 
Company, ur the Goodyear’s lL. R. G. Company, can you ? 

A. I have had no opportunity of examining their correspondence. 

94 Re-X Q. You don’t know, do you? 

A. I have had no opportunity to examine their correspondence. 

95 Re-X Q. Please answer my question. 

A. Of course, I don’t know. 

96 Re-X Q. Why did you not answer that before ? 

A. Because I thought the question unnecessary. 


Counsel for the Goodyear’s India Rubber Glove M’f’g Company 
moves to strike out all the direct evidence of the witness in regard 
to the existence of any licenses as a reason for adopting the name ef 
the Goodyear Rubber Company by reason of the refusal to produce 
the same. 


By Mr. MacFarvanp: 


38 Re-D. Q. In referring to the name by which the Goodyear’s 
India Rubber Glove M’f’g Company was known prior to 1873 as the 
Glove Company, to whom and among what class of people was it 
known as the Glove Company ? 

Objected to as calling for a mere conclusion of witness. It is very 
evident from his examination that he knows nothing about the sub- 
ject. 

A. From a very active participation in the rubber business for 

twenty years previous to 1873, I know that in all conversa- 
65 tions with others of the trade that I have had and with peo- 

ple dealing in India-rubber goods the general designation of 
it was as the Glove Company. 

39 Re-D. Q. How many places of business has the Goodyear Rub- 
ber Company in this city ? 

A. It has three places of business; 57 Maiden Lane, 362 Broad- 

ray, and 487 Broadway. 

40 Re-D. Q. Are they all considerable stores or establishments ? 
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A. Yes, sir; they all do a very considerable business—large busi- 
ness. 

41 Re-D. Q. At which one of those places of business does the 
Rubber Clothing Company have office accommodations ? 

A. At 487 Broadway. 

42 Re-D. Q. There is no rivalry between the two companies in 
business matters—between the Rubber Clothing Company and the 
Goodyear Rubber Company ? 

A. No, sir; they have always conducted their affairs without com- 
petition. 

3 Re-D. Q. What are the reasons, if you are able to state any, 
Ww hy the Rubber Clothing Company should have office accommoda- 
tions In one of your own stores? 

A. Well, it has been merely a matter of convenience. 

44 Re-D. Q. And nothing beyond that? 

A. Nothing beyond that. 

Fr. M. SHEPARD. 


Sworn to before me— 
JOHN A. SHIELDS, Evaminer. 


Counsel for the complainant asks for the production of the several 
documents embraced in the complainant’s notice to the defendants. 
The defendants’ counsel states that he has not referred the notice 
in question to his clients or asked for the production of any such 
papers (if there be any such) for the reason that he does not under- * 
stand that such notice can be served in an equity suit in the 
66 United States circuit court with the effect of allowing second- 
ary evidence of the contents of the papers called for in such 
notice. He insists if any papers or documents in possession of the 
defendants are required that the proper course is to produce the 
same by subpana duces tecum. 
Complainant’s notice to produce said papers offered in evidence 
and marked Complainant’s Exhibit Notice to Produce Originals of 
Envelopes, ete., April 9th, 1883, J. A. S., Ex’r. 


WintiaAM G. VERMILYE, called as a witness on the part of com- 
plainant, being duly sworn, testifies as follows: 


By Mr. MacFarRLanpD: 


1 Q. Where do you reside, Mr. Vermilye? 

A. In Englewood, New Jersey 

2 Q. Your occupation ? 

A. India-rubber goods. 

What relation do you sustain, if any, to the Goodyear Rubber 

Company ? 

A. Assistant secretary. 

4 Q. How long have you been assistant secretary of that com- 
pany ? 

A. For several years; I cannot tell the exact date. 

5 Q. You know the Goodyear’s India Rubber Glove Manufactur- 
ing Company? 
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A. Yes, sir. 

6 Q. And have for some time? 

A. Twenty-two or twenty-three years. 

7 Q. Do you remember when that company commenced to em- 
ploy prominently the name of Goodyear’s Rubber M’f’g Company ? 

A. I think it was about January, 1882. 

8 Q. What, if any, effect was produced by that fact in so far as 
that part of the publie engaged in buying, selling, and dealing in 
rubber goods is concer ned ? 

A. It led to confusion. 

9 Q. What do you mean by confusion ? 
67 A. Well,it led to confusion in the names of the Goodyear 


Rubber Company and the Goodyear’s Rubber Manufactur- . 


ing Company. | 

10 Q. And the one being mistaken for the other; is that what you 
mean ? : 

A. Yes, sir. 

11 Q. Did it ever happen that your company received letters and 
documents intended for the Goodyear’s India Rubber Glove Manu- 
facturing Company ? 

A. Yes, sir. 

12 Q. Were there many instances of such mistakes? 

A. A good many. 


(A recess was taken at this point until 2 o’clock.) 


13 Q. State such as have come under your notice and that you 
recollect. | 

A. On the 17th of July, 1882, we received a letter by mail ad- 
dressed to Mr. Andrew C. Frary, care of the Goodyear Rubber Com- 
pany, of which I then made and signed a memorandum, which I 
now hold in my hand for the purpose of refreshing my recollection. 
Frary was in the service of the Goodyear’s India Rubber Glove Man- 
ufacturing Company, and the letter was sent up to him by H. H. 
Shephard, one of the clerks of the plaintiff company. 

On July 18th, 1882, we received a postal card addressed Mr. Brady, 
Broadway, corner of Broome St., city, postmarked New York, July 
17th, 5 p.m., P.O. A part of the address is “ With Goodyear Rub. 
Co.” It was dated July 15th, 1882,and signed James Mulaney, 235 
Greenwich street. The person to whom it was addressed being in 
the service of the Glove Company, it was sent up to him there. 

July 18th, received a letter addressed Mr. Wm. E. Knickerbocker, 
Goodyear Rubber Company, Broadway, north of Broome street, New 

York city. On the envelope there was “ ‘The Delevan, Albany, 
68 New York, T. Rosselle, Son & Co., proprietors,” etc., etc., post- 

marked Albany, July 17,11 p. m., New York. ‘This was de- 
livered to Mr. Van Vieit at the Glove Company’s. 

July 24th the Goodyear Rubber Company received a postal card 
addressed Mr. Clinton Van Vleit, Goodyear Rubber Company, Broad- 
way and Broome, New York city; delivered to George Spaulding, 


a clerk in the employ of the Goodyear’ s India Rubber Glove Manu-_ 


facturing Company. 
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August 7th, 1882, received two letters addressed as follows: One 
to Mr. W. E. Knickerbocker, Goodyear Rubber Company, Broad- 
way, above Broome, New York city; the other, L. H. Pitcher, Good- 
year Rubber Company, Broadway, above Broome, New York city; 
both letters postmarked Bethlehem, New Hampshire, August 5th, 
andapparently in the same handwriting. Both letters weredelivered 
to the Goodyear’s India Rubber Glove Manufacturing Company’s 
store, as both Knickerbocker and Pitcher were in their employ. 

August 9th, received a postal card addressed Mr. Clinton Van 
Vleit, Broadway and Broome street, New York city, Goodyear Rub- 
ber Company. It was delivered to the Goodyear’s India Rubber 
Glove Manufacturing Company, Mr. Van Vleit being in their em- 
ploy. 

August 22d, received a letter addressed Mr. Henry Singate, 108 
Wooster street, in care of Goodyear’s Rubber Company, New York 
city; sent it to the Goodyear’s India Rubber Glove Manufacturing 
Company, who said Singate was in their factory. 

Received, August 21st, 1882, a letter marked Fred. Stephenson, 
Esq., Goodyear Rubber Company, Broadway, near Central Hotel, 
New York. It was deiivered to Mr. Stephenson at the Goodyear’s 
India Rubber Glove Manufacturing Company’s. 

August 22d, received a letter addressed A. C. Frary, Esq., care 

Goodyear Rubber Company, Broadway, New York city. It 
69 was delivered to the Goodyear’s India Rubber Glove Manu- 

facturing Company, who stated that Frary was in their em- 
ploy. 

September 5th, 1882, received a letter marked Mr. F. Stephenson, 
care of Goodyear & Co., Broadway and Broome street, New York, 
N. Y. It was delivered to the Goodyear’s India Rubber Glove Manu- 
facturing Company, Stephenson being in their employ. 

On the 15th September, 1882, letter addressed Mr. John Church, 
Goodyear Rubber Company, N. Y., B’way, near Broome street. It 
was delivered to the Goodyear’s India Rubber Glove Manufacturing 
Company, cashier’s desk. Parties stated Church was in their em- 

sloy. o 

On the 16th of September, a letter addressed A. P. Leacraft, care 
Goodyear Rubber Company, B’way and Fulton streets, city. This 
was sent to the Goodyear’s India Rubber Glove Manufacturing Com- 
pany’s store, 205 Broadway, Leacraft being in their employ. 

September 19th, a letter addressed Mr. C. Van Vleit, Goodyear 
Rubber Company, Broadway, between Spring and Broome streets, 
New York city, New York. It was delivered to the Goodyear’s 
India Rubber Glove Manufacturing Company, 503 Broadway. 

September 20th, postal card addressed Goodyear Rubber Com- 
pany, Broadway, New York city, between Spring and Broome. It 
was from John Wanamaker, Philadelphia, dated 9,18, ’82. It was 
delivered to the Goodyear’s India Rubber Glove Manufacturing 
Company, 503 Broadway. 

September 23d, a letter addressed A. C. Leaycraft, Esq., care Good- 
year Rubber Company, New York city, Broome street store. It was 
delivered to the Goodyear’s India Rubber Glove Manufacturing 
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Company, 503 Broadway, where they said it belonged to one of their 
men, in their store, 205 Broadway. 

70 Letter received September 27th, 1882, Edward W. Clements, 
Esq., with Goodyear Rubber Company, Broadway and Broome 

streets, city. It was delivered to the Goodyear’s India Rubber Glove 

Manufacturing Company, who stated. that Clements was in their 

employ. . 

September 29th, 1882, a letter addressed Knickerbocker, care 
Goodyear Rubber Company, New York city, N. Y. It was delivered 
to Knickerbocker at the Goodyear’s India Rubber Glove Manufact- 
uring Company’s store. 

Received a postal card October 6th, addressed Goodyear Rubber 
Company, 53 and 55 Broadway, N. Y.C. We delivered it to the 
Good year’s India Rubber Glove Manufacturing Company, 503 Broad- 
way, who, after examining their books, stated it was intended for 
them, as it was in relation to a C. O. D. they had sent out. 

October 7, letter addressed Mr. Fred. Stephenson, Goodyear Rub- 
ber Company, Broadway near Gr. Cent. Hotel, New York city. It 
was delivered to the Goodyear’s India Rubber Glove Manufacturing 
Company, Stephenson being in their employ. 

On the 13th of October, postal card addressed Goodyear Rubber 
Company, 543 Broadway, New York, signed Roll, Thayer & Wil- 
liams; on the outside, as being part of the address, there were the 
words “Mr. Smith.” This was delivered to the Glove Company, 
who stated the parties were their customers; Smith was their sales- 
man; postal card was for them. 

October 11th, Mr. Fred. Stephenson, care of Goodyear Rubber 
Compauy, 487 Broadway, city. This was a letter. This was deliv- 
ered to Mr. Stephenson “personally at the Goodyear’s India Rubber 
Glove Manufacturing Company, he being in their employ. 

October 16th, received a postal addressed Goodyear Rubber 

71 Company, 503 Broadway, signed Summers & Walker, dated 

Monroeton, Pa., October 14th, 1882. It was delivered to the 

Goodyear’s India Rubber Glove Manufacturing Company, to Mr. 
Van Vliet; he said it was intended for them. 

October 16th, we received a letter the envelope of which was ad- 
dressed Goodyear Rubber Company, New York city. The inside of 
the letter was addressed Goodyear Rubber M’f’g Co. It contained 
an order for six pairs drab fishing stockings. It was from Sim- 
mon’s Hardware Company, St. Louis, Mo. It was delivered tu the 
Goodyear’s India Rubber Glove Manufacturing Company to Mr. 
Van Vileit, who said it was intended for them. 

October 17, a letter addressed to Mr. Fred. Stephenson, Goodyeat 
Rubber Company, Broadway, Grand Hotel Square, New York, N. 
Y. It was delivered to the Goodyear’s India Rubber Glove Manu- 
facturing Company, Stephenson being in their employ. 

October 20th, 1882, a letter addressed ‘Mr. E. W. Clements, care 
Goodyear Rubber Company, corner Broadway and Broome, New 
York. It was delivered to the Goodyear’s India Rubber Glove 
Manufacturing Company, Mr. Clements being in their emplov. 

On the 31st of October we received a postal addressed “ Messrs. 
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Goodyear Rubber Company, Broadway, opposite St. Nicholas Hotel, 
New York city,” signed James Y. Watkins & Son. It was delivered 
to the Goodyear’s India Rubber Glove Manufacturing Company, 
and we asked them if it belonged to them. ‘They replied, “ Yes, as 
we sell these parties these goods.” 

October 28th, received a letter addressed IF. R. Vermeule, Esq., 
care of Goodyear Rubber Company, Broadway, New York, N. Y. 
It was delivered to the Goodyear’s India Rubber Glove Manufactur- 

ing Company, Mr. Vermeule being in their employ. 
72 On the Sth of November, 1882, we received a letter ad- 
dressed J. D. Vermeule, Esq., 487 Broadway, New York. We 
delivered this to the Goodyear’s India Rubber Glove Manufacturing 
Company, Mr. Vermeule being then their vice-president and treas- 
urer. 

We received a postal on the 8th of November, addressed Good- 
vear Rubber Company, Broadway, near Broome street, New York, 
signed Herrman True. We delivered it to the Goodyear’s India 
Rubber Glove Manufacturing Company, who said the party was a 
customer of theirs and the postal was intended for them. 

We received, November 9th, a letter addressed Mr. Henry R. 
Hovey, Goodyear’s, corner of Broadway and Broome, city. This 
was delivered to the Goodyear’s India Rubber Glove Manufacturing 


‘Company, Hovey being in their employ. 


On the 14th of November we received a letter addressed J. D. 
Vermeule, Esq., Goodyear Rubber Company, Fulton and Broadway, 
New York. This was delivered to the Goodyear’s India Rubber 
Glove Manufacturing Company, Mr. Vermeule being president of 
their _——. 

14 Q. Did the several letters and postals to which you have re- 
ferred come under your personal notice at the time of their receipt? 

A. Well, I think every one of them did; but there may be one 
or two exceptions. 

Q. As to the receipt of the letters, have you refreshed your recol- 
lection as to what you have stated in respect to the letters and postals 
received from the memorandum made at the time by yourself? 

A. Yes, sir. 

16 Q. And as to the delivery of them by memorandum made by 
vourself or some one else? 

A. By others. 

17 Q. Others in the service of your company? 

A. Yes, sir. 
73 18 Q. The Rubber Clothing Company have had business 
transactions within the last few years with the Goodyear’s 
India Rubber Glove M’f’g Company ? 

A. Yes, sir. 

19 Q. Involving the receipt and payment of money? 

A. Yes, sir. 

20 Q. Are you able to produce a form of the receipt employed in 
such transactions by the Goodyear’s India Rubber Glove Manufact- 
uring Company? 

A. Yes, sir. 

7—309 
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21 Q. Will you be kind enough to produce one? 


Form of receipt produced offered in evidence and marked Com- 
plainant’s Exhibit 25, Ap’l 9th, 1883, J. A. S., Ex’r 


22 Q. How long has this form of receipt been in use by the Good- 
year’s India Rubber Glove Manufacturing Company ? 

A. Since about the date of that, I think, January 26th, 1882, with 
the exception of the announcement of removal, which has since 
been discontinued. 

23 Q. Were you in the rubber business yourself before your con- 
nection with the plaintiff company ? 

A. Yes, sir. 

24 Q. In this city ? 

A. Yes, sir. 

25 Q. Between what dates, as near as you can remember ? 

A. 1868, I think it was, to 1872 or 18738 

26 Q. During that time did you yourself have business transac- 
tions with the Glove Company ? 

A. I did. 

27 Q. Are you able to state by what abbreviation of their full 
name they were generally known to the trade at that time and 
during those dates? 

A. Yes, sir; generally by the name of the Glove Company ? 

28 Q. Were they, in their business transactions with you, in the 
habit of so abbreviating their name? 

A. They were in the habit of abbreviating their name. 

29 Q. Have you any documents signed by that company 
74 during that period that would indicate how they were in the 
habit of abbreviating their name? 

A. I have. 

30 Q. Kindly produce them. 

A. I produce a receipt book which contains the receipts for money 
paid that company, signed by the representatives or the agents of 
that company. 

31 Q. Will you refer to such receipts and to all of such receipts 
as may indicate how they were in the habit of abbreviating their 
name at this time? 

A. I refer toa receipt dated July 6th, 1868, signed Goodyear 
Glove Company, Folsom, and numbered by me A, and signed with 
my initials. 

Another numbered B, dated August 18, 1868, signed Goodyear’s 
Glove Company, Grey, , 1868. 

Number C, November 11th, signed Goodyear’s Glove Company, 
Grey. 

Number D, dated 11th December, 1868, signed Goodvear Glove 
Co., per Grey. 

Number E, 6th of March, 1869, signed Goodyear’s Glove Company, 
Wells. 

Number F, 12th of April, 1869, signed Goodyear’s Glove Com- 
pany, James G. Wells. 
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Number G, 15th of May, 1869, signed Goodyear Glove Company, 
ora. &. ke 3 

H, July 17th, 1869, receipt, signed Goodyear’s Glove Company, 
Wells. 

I, receipt, August 12th, 1869, signed Goodyear Glove Company, 
Number J, September 10th, 1869, signed Goodyear Glove Com- 
pany, per A. P. L. 

Number K, dated October 15th, 1869, signed Goodyear Glove 
Company, per A. P. L. 

Number L, Ree’d New York, Feb. 21st, ’70, from Mr. W.G. Ver- 
milye forty-one and 8; dollars, in full to the first instant, 

$41.18. 
79 GOODYEAR GLOVE COMPANY, 
R. G. ALLERTON, Treasurer. 


Number M, dated May 3d, 1870, signed Goodyear Glove Com- 


pany, per A. P. L. 
WM. G. VERMILYE. 
Sworn before me— | 
JOHN A. SHIELDS, 
Examiner, &e. 


The said receipts are in evidence, and the receipt book is marked 
Complainant’s Exhibit 26, April 9th, 1883, J. A. S., Ex’r. 


Adjourned to Saturday, April 14th, 1883, at 11 a. m. 


APRIL 141H, 1883. 
Direct examination of Mr. Wa. G. VERMILYE continued. 


By Mr. MAcFARLAND: 

32 Q. Referring to the letters, postals, and documents received at 
the plaintiff’s place of business and which should have been deliv- 
ered at the place of business of the Glove Company, when you say 
they were delivered at the office of the Glove Company you Mherely 
mean to be understood that they were sent from your own office to 
be delivered at that office, and as to the facts of delivery I under- 
stand you to say you testified from memoranda made from the re- 
ports of the messenger ? 

A. Yes, sir. 

Complainant’s counsel offers in evidence notice to produce docu- 
ment sent to defendants’ counsel, which is marked Complainant’s 

Exhibit No. 26. 
76 Defendants’ counsel states that he has nut produced the 
document called for by the notice, and refers for the reasons 
to the statement made in respect to the former notice to produce. 


32} Q. I hand you this envelope and ask you if it was received 
at your office and when—I mean at the office of the Goodyear Rub- 


ber Company ? 
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A. It was received at the office of the Goodyear Rubber Company 
April 12th, since my last examination. 

33 Q. What did it contain ? 

A. It contained a bill. 

34 Q. Did you open it ? 

A. Yes, sir. 

35 Q. What did it contain ? 

A. It contained a bill to the Derby Silver Company, dated March 
5th, 1883, for half:a dozen D.C. ice aprons, amounting to $11.25. 
The bill-head was of the Goodyear Rubber Manufacturing Company 
and Goodyear’s India Rubber Glove Manufacturing Company, 503 
and 505 Broadway, New York eity ; it also contained a check, dated 
April 11th, 1883, from Derby Silver Company, W. J. Miller, treas- 
urer, for $11.25, drawn to the order of Goodyear’s Rubber Company, 
check No. 5275. The envelope is addressed Goodyear Rubber 
Company, New York, N. Y. 

36 Q. What did you do with the contents of that envelope? 

A. The bill and the check were delivered at the Goodyear’s India 
Rubber Glove Manufacturing Company, cashier’s desk. 

37 Q. When—at once ? 

A. On the same day. 

38 Q. The envelope which you hold in your hand is the origi- 
nal? 

A. Yes, sir. 

The said envelope is here offered in evidence and marked Com- 
plainant’s Exhibit No. 27, April 14, 1883, J. A. S., Ex’r. 


39 Q. You made a memorandum of its contents on the inside of 
the envelope? 

A. I did. 

40 Q. Does Mr. George M. Allerton, who signed some, if 

77 not all, of the receipts that were put in evidence on your last 

examination sustain any official relation to the Glove Com- 
pany ? 

A. I think my testimony the other day related not to George M. 
Allerton but to R. G. Ailerton. 

41 Q. Referring to your testimony on your last examination and 
to the receipts that were introduced in evidence, did Mr. George M. 
Allerton sustain any official rajation to the Glove Company in his 
lifetime ? 

A. He was the president of the company at the time of his death, 
and I think at a former time was the treasurer. 

42 Q. Have you ever seen any specimens of the signing of the 
name of the Glove Company by Mr. Geo. M. Allerton ? 

A. Yes, sir. 

43. Q. What was the form adopted by him ? 


Objected to, as the writings are the best evidence. 
A. I recall one; it was a receipt signed George M. Allerton, treas- 


urer Glove Company. 
44 Q. Is that receipt in your possession ? 
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A. Not at the moment; it is. 
45 Q. You can produce it ? 
A. Yes, sir. 

46 Q. Produce it, please. 


Cross-examination by Mr. Betts: 


1 X Q. Do you mean to say that the Goodyear’s India Rubber 

Glove Manufacturing C ompany did not employ prominently, prior 
to January, 1882, on any of their signs the name of Goodyear Rub- 
ber Manufacturing Company ? 
A. I don’t think I ever said so. 
2 X Q. They did so, did they not? 
A. I think they did use it. 
> X Q. Have for a considerable number of years, have they not? 
A. I don’t know how long. 
4 X Q. Can you give any idea how long? 

A. No, sir; | have no idea. 

5 X Q. For a number of years prior to January, 1882, you 

have known of it, have you not? 

A. I don’t think I could measure the time by years. 
6X Q. You could say that you had known of it fora number of 
years prior to January, 1882, could you not? 

A. I don’t know how long. 

7 X Q. You would not undertake to say that it was five years or 
we years or what? 

A. No, sir. 

8 X Q. Have you known their places of business for a good many 
years ? 

A. Yes, sir. 

9 X Q. Do you remember their place at 205 Broadway, near Ful- 
ton street ? 

A. Yes, sir. 

10 X Q. For how many years have you known their place of busi- 
ness there? 

A. Twenty. - 

11 X Q. During all those twenty years have not they had a large 
sign on the front of their building, in which the principal word is 
‘“CGoodyear’s” in very large letters,and all the rest of the nameof their 
company is in very small type? 

A. There is a large sign on that building, but I would not under- 
take to describe it nor state how long it had been there. 

12 X Q. Don’t you remember that fact, that the prominent and 
distinguishable name on that sign is just the single word “ Good- 
year's o” 

A. Which sign ? 

3 X Q. The whole sign across the front of the building on the 
first story of their place of business, 205 Broadway. 

A. I do not recall the sign at all. 

14 X Q. You have stated that there has been some confusion in 
regard to the name of the two companies. Do I understand you to 
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say that you have received a good many letters which were in fact 
intended for the Goodyear Glove Manufacturing Company ? 

A. The Goodyear Rubber Company have. 

15 X Q. For how long a time has. that been the case, that the 
Goodyear Rubber Company have received letters and orders which 

were in fact intended for the Goodyear’s India Rubber Glove 
79 Manufacturing Company ? 
A. Well, for a year or a year and a half. 

16 X Q. Longer than that has it not been so? 

A. Perhaps so. 

17 X Q. Has not that been true, to.a greater or less extent, ever 
since the Goodyear Rubber Company has been organized, in 1873? 

A. To a greater or less extent it has been so; but as to the time 
you mention I cannot say—the early part of that time—that is, start- 
ing from the organization of the Goodyear Rubber Company,in 1873; 
but the confusion has been far greater within the last year or year 
and a half. 

18 X Q. The business of the companies has been very much in- 
creased within that time, has it not? 

A. I cannot say anything of the business of the Goodyear’s I. R. 
Glove Manufacturing Company. 

19 X Q. In your case it has been so? 

A. In our case there has been an increase, no doubt. 

20 X Q. Then I understand you that you cannot speak at the 
present time definitely with regard to whether the Goodyear Rub- 
ber Company received orders and letters which were, in fact, intended 
for the Goodyear’s India Rubber Glove Manufacturing Company at 
about the time of its organization, but that has been true to a greater 
or less extent since the early time of its organization; is that what 
I understand you to say? 

A. I don’t think that is what I said. 

21 X Q. Is that the fact ? 

A. I don’t think it is. 

22 X Q. Is it not a fact that your company have received letters 
and orders intended for the Glove Company, as you call it, for a good 
many years ? 

A. A good many years is very indefinite. 

23 X Q. Five or six years? 

A. I could not answer that question. 

24 X Q. You would not undertake to say whether it was so or not, 
then? 

A. No, sir 
80 25 X Q. Would you undertake to say whether this state of 
facts has not existed to a greater or less extent from the very 
commencement of the Goodyear Rubber Company ? 

A. I have already stated that I could not answer the question 
with regard to the early part of the time you mention, commencing 
with 1873, I think it was. : | 

26 X Q. Why can’t you answer the question in regard to the early 
part of the time I mention, commencing 1873 ? 
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A. Because at that time such matters did not come under my per- 
sonal attention. 

27 X Q. For how long a time have such matters come under your 
personal attention ? 

A. That I could not answer; don’t know. 

28 X Q. Is it also true that for a number of years the Goodyear 
Rubber Company have from time to time received from the Good- 
year’s Glove Company, as you call it, letters and orders that have 
been sent to them by mistake? 

A. Sometimes they have sent us letters intended for us, but the 
instances are very few, although we know instances where corre- 
spondence, ete., intended for us has never been sent to us. 

29 X Q. So far as you know, then, the trouble mostly consisted 
in the receipt by you of orders not intended for you—as far as your 
knowledge e xtends ? 

A. No. sir. 

30 X Q. You say you know of but very few instances where let- 
ters or orders have been sent to you by them, but you know a great 
many that were intended for them that were sent to you; that is 
true, is 1t not? 

A. | have not stated it just that way. 

ol X Q. That is true, is it not? 

A. Perhaps so. 

3d2 X Q. I take your qualified admission. 

A. I would like to have that question repeated again so that I 
can underst ind it? 

30 X Q. (Repeated.) Have you any further answer to make to 
that question ? 

A. My answer there was made havi ing reference to a previ- 
81 ous answer that I made to the effect that we know of other 
instances of correspondence,. etc., intended for us that has 
never been sent to us. 
By Mr. MAcFARLAND: 

Q. Received by the Glove Company ? 

A. Yes, sir; which we never received. 

34 X Q. So far as your personal knowledge goes you know of 
nothing except what you have received, do you ? 

A. Received personally, do you mean? 

35 X Q. Yes, sir; 1 mean received by the Goodyear Rubber Com- 
pany, to your knowledge. You know personally of no orders or let- 
ters that have been received by the Goodyear’s India Rubber Glove 
Manufacturing Company that were intended for you except what 
have been in fact sent to your office, do you? 

A. You are asking simply about orders and letters? 

37 X Q. Yes; I am asking for your personal knowledge; I don’t 
W on you to state general hearsay. 

A. There were other instances. 

38 X Q. Have you any personal knowledge of any instances of 
letters, orders, or directions of any kind which were sent to the Glove 
Company and which you think were not intended for them except 
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such letters, orders, or directions as have actually been sent to your . 
office? I ask for your personal knowledge and not hearsay. 

A. I am well satisfied that there have been such instances. 

39 X Q. Did you understand my question to ask for your per- 
sonal knowledge ? 

a eee Or. 

40 X Q. Then why did you undertake a statement about your 
mental satisfaction ; don’t you know that it is not competent? 

A. I don’t know it. 

41 X Q. I will inform you now that it is incompetent, and will 
you please confine the answer to your personal knowledge and an- 
swer me? 

A. I don’t know just how to answer you; I don’t know what 
“your personal knowledge” is. 

42 X Q. Maybe you know what personal knowledge is? 

A. I think I do. 
82 43 X Q. Do you know what hearsay is? 
A. Yes, sir; I think so. 

44 X Q. Are the instances few or many which you know of by 
your personal knowledge (not by hearsay) of orders sent to the Good- 
year’s India Rubber Glove Manufacturing Company which were in 
fact intended for your company ? 

A. Your former question included orders and everything else: 
this question simply includes orders. 

45 X Q. I will make this question include orders or letters. 

A. I could not say how many instances there were. 

46 X Q. Are they few or many. 

A. I don’t know that I could answer that question. 

47 X Q. Don’t know whether they are few or many ? 

A. I am unable to answer that. 

48 X Q. You do know as a fact that a good many orders intended 
for the Goodyear’s India Rubber Glove Manufacturing Company 
have been received by your company, do you not? 

A. Well, a good many is a very indefinite number; I know there 
are some. 

49 X Q. Do you know whether many or few ? 

A. I could not tell you how many or how few. 

50 X Q. I did not ask you to, did I? 

A. I don’t know either from my personal knowledge. 

51 X Q. I asked you whether you could tell me whether there 
were many or few; will you please do so? 

A. [ think there has been quite a number. 

52 X Q. What is it that causes the confusion between the names 
of these two companies, according to your experience? 

A. It is mostly in the fact of their copying very nearly our name 
of Goodyear Rubber Company. | 

53 X Q. It is the similarity of the names, you think * 

A. Yes, sir. 

54 X Q. What is the particular point of similarity which you 
think produces the confusion ? 
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A. It is the similarity between our names, “ Goodyear Rub- 
83 ber Company” and the words “Goodyear Rubber M’f’g Com- 
any.” 
55 X Q. The two names are distinguishable, are they not? 
A. 'To acareful student, yes. 
56 X Q. What isitin the similarity, do you think, that particularly 
causes the confusion ? 
A. Well, it is the similarity itself, in the first place, and the fact of 
abbreviating the word manufacturing in the letters m’f’g. 
a X Q. Do you think it is in the use of the word “ Goodyear’s” at 
all? 
A. I think that leads to confusion. 
58 X Q. That is the leading part of the name, is it not? 
A. It is the largest word in the name. 
59 X Q. And the most prominent? 
A. Yes, sir. 


Complainant’s counsel objects and directs witness not to answer 
the question. 

Counsel for the defendant insists upon his right to cross-examine 
the witness upon the question of the reasons of confusion that he 
ulleges exists and has existed, as he has attempted to give such rea- 
sons in his direct examination by assigning as a reason the employ- 
ment of a particular name, and will move to suppress the deposition 
of the witness upon the hearing by reason of the instructions to him 
not to answer the question. 

Counsel for the plaintiff states that the witness under examination 
has not been called or examined by the plaintiff in respect to the 
subject to which the foregoing observations of the defendant’s coun- 
sel refer, and that he is not the witness of the plaintiff on the sub- 
ject of the identity of names or as to what constitutes an identity of 
names, nor has he been examined in chief on that subject; and, 

further, that the question as to what constitutes a similarity 
84 of names is not one for the opinion of any witness, but is 
a question of law arising upon the fact when the names in 
question are ascertained. 


60 X Q. You spoke in your direct examination of the name of 
the Glove Manufacturing Company, as you call it, having been ab- 
breviated in business transactions. For how long have you known 
abbreviated names of the Goodyear’s India Rubber Glove Manu- 
facturing Company to be used in business transactions with them, 
either in addressing them or by the company themselves, in 

A. (Interrupting.) Ever since 1 have known anything about the 
Goodyear’s India Rubber Glove Manufacturing Company. 

61 X Q. You said that according to your experience the abbrevia- 
tion of their full name, by which they were generally known in the 
trade, was simply as “Glove Company ;” is that what you meant to be 
understood to say? 

A. Yes, sir; with perhaps the use of the word “The”—* The 
Glove Company.” 
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62 X Q. Did they not generally use the word “Goodyear’s” also ? 

A. Who do you mean by they” 

63 X Q. The Goodyear India Rubber Glove Manufacturing Com- 
pany; you said they were known simply by the name Glove Com- 
pany. Now, I ask whether they did not also, in connection with 
that, use the word “ Goodyear?” 

A. My difficulty is with your use of the word “they.” 
64 X Q. I am referring all the time to the Goodyear’s India Rub- 


ber Glove Company; how they were known and addressed by the - 


trade, and how they called themselves, and whether they did not also 
use the word “Goodyear” as a part of their name when they abbre- 
viated it. 

A. In the majority of instances they were known and spoken of 
as the Glove Company. | 

65 X Q. Did you ever know of their being known or addressed 
as the Goodyear I. R. G. Co.? 

A. Yes, sir. 
85 66 X Q. How long have you known of their being known 
nd addressed by that title in this way ? 

A. Well, they have been addressed by that as long as I have 
known them. 

67 X Q. For twenty years? 

A. Yes, sir; but generally spoken of as the Glove Company. 

68 X Q. Those other abbreviations in which the only full word 
used was the word “Goodyeur’s” and all the rest of the words were 
abbreviated—was that used quite frequently ? 

A. No, sir; I think not. 

69 X Q. Was used to some extent? 

A. I think so. 

70 X Q. Did you ever know of their being known and addressed 
simply as “ Goodyear’s G. C.?” 

A. I do not recall any instance at the moment. 

71 X Q. Quite possible they may have been so known and ad- 
dressed very often without your knowing it, is not it? 

A. Am I to testify to possibilities ? 

72 X Q. I want to know if your experience is such as to enable 
you to say that they may have been very often so addressed. 

A. I don’t think I understand what you want. 

73 X Q. My question is whether they may not have been very 
generally addressed or spoken of as the Goodyear’s G. Co. in the 
trade without your knowledge. 

A. I think | should have known if it was a general designation. 

74 X Q. You have known it as being a designation, have you 
not? 

A. I think I said a moment ago I did not recall any instance. 

75 X Q. Won’t you look at this bill and state if that is not an 
order which you sent to them yourself and addressed them in that 
way in 1869? ! 

A. That seems to have been an order and was addressed to them 
in 1869 by my own house, but it is not in my handwriting. 

76 X Q. Whose handwriting is it? 
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A. I think a Mr. Baldwin, who was formerly in my employ. 


86 The order was offered in evidence and marked Defendants’ 
Vermilye Order, Ap’! 14th, 1883, J. A. S., Ex’r. 


The order was as follows: 


Office of Wm. G. Vermilye, India-rubber goods of all descriptions, 
No. 6 Park Place. 


New York, July 17th, 1869. 
Mr. Goodyear G. Co.: 
Please deliver immediately at No.6 Park Place the following 
goods : 


1 steel punch. 
(Signed) W. G. VERMILYE. 
B. 


77 X Q. You produced a receipt book which contains receipts for 
money paid; who kept that receipt book—whose receipt book is it? 

A. My own. 

78 X Q. You were asked in reference to that receipt book the 
following question: “ Will you refer to such receipts sal to all such 
receipts as may indicate how they (the Goodyear’s India Rubber 
Glove Manufacturing Company) were in the habit of abbreviating 
their name at this time?” Did you understand that that question 
called for all the receipts of the company ? 

A. I did not. 

79 X Q. You only picked out such receipts, then, in which the 
name is abbreviated by using the word Glove; is that so? 

A. I cannot say; the receipts are there and will answer for them- 
selves. 

80 X Q. Won’t you look in the same book and state whether 

you do not find other receipts than those which you read in 
87 evidence in which the company signed its name “ Goodyear’s 

I. KR. G. M’f’g Co.,” and which vou omitted to read at the last 
hearing. 

A. There is a receipt as you describe it. 
§1 X Q. What is the date? 

A. October 12th, 1868. 

82 X Q. Will you read the full receipt ? 

A. “ Received, New York, October 12, 1868, from Mr. W. G. Ver- 
milye, three ;4), dollars in full to the first instant. Goodyear’s I. 
R. G. M’f’g Co. Folsom.” 

83 X Q. Now, look under date of January 22d, 1870, and see if 
you find another receipt which you omitted to quote in the last 
hearing. 

A. Yes, sir. 

84 X Q. Please read that. 

A. “ Received, N. Y., January 22d, 1870, from Mr. W.G. Vermilye, 
_ forty-seven 5), dollars in full to the first instant. Goodyear’s I. R. 
G. M’f’g Co. Folsom.” 
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85 X Q. How long have you been connected with the Goodyear 
Rubber Company ? 

A. I could not give you the exact date. 

86 X Q. Were you connected with it at the time of its organiza- 
tion ? 

A. I think I was, but I cannot say positively. 

87 X Q. Were you ever connected with the Rubber Clothing 
Company ? 

A. Yes, sir. 

88 X Q. What was your position with the Rubber Clothing Com- 
pany? 

A. That of a clerk. 

89 X Q. When were you with them ? 

A. Do you mean when did I go with them? 

90 X Q. Yes; and when did you leave ; when did you stop? 

_ A. I think it was in 1873 that I went with them. 

91 X Q. How long did you continue with them ? 

A. Up to the present time. 

92 X Q. What is your office in the Rubber Clothing Company 
now? 

A. I have no office in the Rubber Clothing Company. 

93 X Q. You are a clerk for them ? 

A. Yes. 

94 X Q. You went into the Rubber Clothing Company as 
a clerk at the same time as you became connected with the 
Goodyear Rubber Company ? 
. I did not say that. 
X Q. I ask if that is so? 
I think not. 
16 X Q. Are you sure not? 
I am not sure enough to swear to it, but I think not. 

97 X Q. What was your position in the Rubber Clothing Com- 
pany in 1873? 

A. Clerk. 

98 X Q. In what branch of business; what were your duties? 

A. Well, I had more particularly to do with orders. 

99 X Q. What was your position in the Goodyear Rubber Com- 
pany in 1873? 

A. I am unable to say. 

100 X Q. As early as 1868 did you know a concern in the city of 
New York known as the Goodyear Rubber Works? 

A. I don’t remember any such concern. 

101 X Q. Won’t you look at the bill in your receipt book, dated 
in 1868, and state whether you do not wish to correct your last 
answer? 

A. Yes, sir. 

102 X Q. You did know such a concern ? 

1 =e 

103 X Q. Did you have dealings with it? 

A. Yes, sir. 
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104 X Q. Was that the business name of Mr. Hodgman’s concern 
at that time? 

A. From this printed statement I should say yes, although he 
was generally known as “ Hodgman’s.” 

105 X Q. That bill, to which you have referred in your receipt 
book, was received by you at the time it bears date, I suppose ? 

A. I suppose it was. 


The said bill in the receipt book was marked in evidence Def’ts’ 
Exhibit Goodyear Rubber Work’s Bill, April 14th, 1883, J. A. S., 


Ex’r, and is as follows: 
89 Monthly Statement. 
A. D. & C. A. Hodgman. 
New York, Nov., 1866. 


Mr. W. G. Vermilye to Goodyear Rubber Works, dr., No. 27 Maiden 
Lane. 


Terms, cash—bankable funds. 


Oct. 7. To merchandise as per invoice. ......-..-.--.-.-- $49 00 
Paid. A. D. & C. A. HODGMAN. 
F. M. BROWN. 
By Mr. MacFARLAnNpD: 

1 Re-D. Q. There are a great many receipts in this receipt book, 
are there not? 7 

A. Yes, sir. 

2 Re-D. Q. Embracing a period between April 8, 1868, and August 
26, 1870? 

A. I believe so. 

3 Re-D. Q. Verify the fact. 

A. (Looking at book.) Between April 8, 1868, and August 26, 
1870. | ° 

4 Re-D.Q. Are there a good many receipts of the Goodyear’s India 
Rubber Glove Manufacturing Company in this book ? 

A. Yes, sir; quite a number. 

5 Re-D. Q. Is there any single one of those receipts signed with 
the name Goodyear Rubber Company ? 

A. I think not. 

6 Re-D. Q. Is there any one of those receipts signed with the name 
of the Goodyear Rubber M’f’g Company ? 

A. I think not, sir. 

7 Re-D. Q. I understand you to say that you were in business for 
vourself prior to 1873, in the rubber goods business. 

A. Yes; for myself and as a member of a firm. First I was in 
business for myself, then I was a member of the firm of Post, Ver- 
milye & Co. 

8 Re-D. Q. When did you first engage in the rubber business, in 
any capacity ? 
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A. In 1859 or 1860, as near as I can remember. 
90 9 Re-D. Q. In what way do you know that the Goodyear’s 
India Rubber Glove Manufacturing Company ever received 
any letters, orders, checks, or anything else intended for the plaintiff 
company that they did not deliver to the plaintiff company ? 

A. I don’t know just how to explain. 

10 Re-D. Q. Just state in what way. 

A. Well, by corroborative correspondence. 

11 Re-D. Q. Correspondence that came under your notice? 

A. Yes, sir. 

12 Re-D. Q. Correspondence with what class of people—your cus- 
tomers? 

A. Customers; yes. 

13 Re-D. Q. And that correspondence is the source of your infor- 
mation on that subject? 

A. That is one of the sources. 

14 Re-D. Q. What other source, if any? 

A. Reports from our travelers. 

15 Re-D. Q. Any other sources? 

A. I do not think of anything else at present. 

Defendant’s counsel moves to strike out all the evidence of the 
witness on this point as founded exclusively on hearsay evidence. 

16 Re-D. Q. When did you become assistant secretary of the Good- 
year Rubber Company ? 

A. I cannot tell the date. 

17 Re-D. Q. As near as you can ? 

A. Well, I should not dare locate that date. 

18 Re-D. Q. I don’t ask you to locate it; give it to me within ten 
years if you can. 

A. Well, somewheres from three to five years since. I am uncer- 
tain as to the date. 7 

19 Re-D. Q. What are your duties in that capacity ? 

A. The endorsement of checks and such duties as devolve upon 
the secretary in his absence. 

20 Re-D. Q. Previous to that time what was the general nature 
of vour duties in connection with the business of the company ? 

A. Clerk. | 
91 21 Re-D Q. Salesman ? 
A. Not in the general acceptation of the term. 

22 Re-D. Q. A general clerk ? 

A. Yes; ageneral clerk. 

23 Re-D. Q. Previous to that time was your position such as to 
bring specially to your notice the confusion in names between the 
plaintiff and the defendant companies? 

A. No, sir. 

24 Re-D. Q. The facts in relation to that matter would more natu- 
rally fall under the notice of others? 

A. At that time; yes, sir. 

25 Re-D. Q. I understand you to say that you were unable to 
state, when pressed touching the confusion of the names and the mis- 
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takes growing out of the confusion of the names, to what extent it 
occurred in the early part of the corporate existence of the plaintiff 
company ? 

A. Yes, sir. 

26 Re-D. Q. Are you able to state the various ways in which 
the Goodyear’s India Rubber Glove Company changed and modi- 
fied its name and style from time to time from 1875 down to the 
present and the times when such modifications and changes took 
place, or did not that matter come under your personal notice? 

A. It did not come under my personal notice except in a very 
limited way. 

27 Re-D. Q. Mr. Shepard, I think, has been the president of the 
plaintiff company during its existence? 

A. Yes, sir. 

28 Re-D. Q. And he has had in that capacity the executive man- 
agement of the affairs of the company ? 

A. Mainly ; yes, sir. 

29 Re-D. Q. Do you remember how many places of business, if 
more than one, the Goodyear’s India Rubber Glove Manufacturing 
Company had in this city in 1873? 

A. My present recollection is that they then occupied one store 
only, 205 Broadway. 

30 Re-D. Q. Did you say, on cross-examination, that vou had or 

had not noticed the various changes and modifications in 
92 their signs at that place:since 1873? 
A. I do not think anything was said on thatsubject. I do 
not recall it at the moment. 

31 Re-D. Q. Do you remember any changes or modifications in 
their signs after the organization of the Goodyear Rubber Company 
and between that time and the present ? 

A. Yes, sir; there have been modifications and changes. 

32 Re-D. Q. If vou remember them with sufficient distinctness to 
state you may state what changes were made during the period em- 
braced in the question. 

Objected to, as the witness has already said he did net remember 
what the signs were in question priuvr to 1875. Therefore it is im- 
possible for him to state what the modifications were. 


A. I do remember some changes and modifications. 

33 Re-D. Q. State what they have been. 

A. One was in the sign that is shown in a photograph that was 
exhibited here at the previous hearing as being the Mercer-street 
front sign. 

34 Re-D. Q. What was that? 

A. The particular feature of that sign was two or three words 
printed very much smaller than the prominent words of the sign. 

35 Re-D. Q. Do you mean letters or words? 

A. Words, I think. 

36 Re-D. Q. What words were they ? 

A. India, I think, is one word. I think glove is another word 
that has been in small letters. 
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37 Re-D. Q. Where is that sign now that is exhibited on the 
photograph ? 

A. Over the win ‘dows of the first floor of the Mercer-street front 
of the Goodyear’s India Rubber Glove Manufacturing Company. 

38 Re-D. Q. Was the sign located elsewhere at one time? 

A. Yes, sir. 

39 Re-D. Q. Where? 

A. It was the front sign on the Broadway front on a store that 

they occupied; I think the number was 488 and 490 Broad- 

93 way; it was on the northeast corner, on the right-hand side 

going up and on the left-hand side going down Broadway, 
corner Broome street. 

40 Re-D. Q. That was a different store from the one exhibited on 
the photograph ? 

A. Different store, but the same sign. 

41 Re-D. Q. What other signs besides that did they use un the 
building to which you last referred? 

A. Their old building, corner of Broome and Broadway? 

42 Re-D. Q. Yes. 

A. I do not recollect any other particular sign sufficiently well to 
swear to it. 

43 Re-D. Q. When did they move from that place to their present 
place? 

A. In the neighborhood of January or February, 1882. 

44 Re-D. Q. And was there then different signs adopted for the 
present place of business ? 

A. Yes, sir. 

45 Re-D. Q. Different from those they had before employed ? 

A. I think so. 

46 Re-D. Q. Are you quite sure of it? 

A. Yes: I think I am. 

47 Re-1). Q. Now, state what they were. 

A. There was a wedge-shaped sign placed on the stoop. 

48 Re-D. Q. On the sidewalk, is 1t not? 

A. One step off the sidewalk, on the stoop. It reads “Goodyear’s 
Rubber M’f’g Co.” There is a sign over the door, that I do not think 
that I ever saw before, with a small word in Goodyear’s Rubber 
M’f’g Company. 

49 Re-D. Q. Some abbreviation of manufacturing? 

A. I think itis. The photograph that was presented here a few 
days ago is the exact lettering, and I refer to those as to the exact 
lettering of these signs that I have been describing. 

50 Re-D. Q. I think you said on cross-examination that the con- 

fusion of names and the mistakes in delivery of letters and 
94 correspondence had been much greater since 1882 than before. 
Did you so state? 

A. Yes, sir. 

51 Re-D. Q. So far as you remember was the name Goodyear’s 
Rubber M’f’g Co. a name made prominent on any sign of the Good- 
year’s India Rubber Glove Company prior to 1882 and its removal 
to its present place of business? 
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A. I do not recall any prominence given to that name. 
By Mr. Betts: 


1 Re-X Q. You spoke of the sign which was used on the Broadwa 
front of the defendant company, Broadway and Broome street build. 
ing; do I understand you to say that the prominent words in that 
sign were Goodyear’s Rubber M’f’g Co.? 

A. Yes, sir; taken in reference to these photographs that I referred 
to, I would not pretend that I have the words exactly right. 

2 Re-X Q. As you remember it, the prominent words used in that 
sign were the words “ Goodyear’s Rubber M’f’g Co.,” were they not? 

A. That is as I remember it; yes, sir. 

3 Re-X Q. For how long a time was that sign upon the Broadway 
front of that building prior to the removal of the company? 

A. I could not tell you; I do not know when it was put up. 

4 Re-X Q. As far as you know it was there all the time the com- 
pany was in that building? 

A. I do not know anything to the contrary. 

5 Re-X Q. They were there as much as five vears, were they not? 

A. I could not tell you. 

6 Re-X Q. There is no other prominent sign on that building 
that you remember? 

A. I could not recollect any other sign sufficiently well to swear 
to it. 

7 Re-X Q. So that the only prominent sign is the one of which 
you spoke, in which the prominent words were Goodyear’s Rubber 

M’f’g Co.? 
95 A. The sign was the Goodyear’s India Rubber Glove Manu- 
facturing Company. 

8 Re-X Q. But the words India and Glove were very small type? 

A. As I recollect it, referring to that photograph. 

9 Re-X Q. Some questions were asked you with regard to the nature 
of your connection with the Goodyear Rubber Company; do I un- 
derstand you to say that you were clerk in that compaury before you 
became assistant secretary ? 

A. Yes, sir. 

10 Re-X Q. For how long a time were you clerk—since 1873? 

A. I tried to make that point very plain; I cannot tell you the 
time when I commenced my connection with the Goodyear Rubber 
Company. 

11 Re-X Q. You said you were under the impression that you 
were with them from about the time of their organization. 

A. If I said that I will stick to that; at the same time, I cannot 
give you the time definitely, in years. 

12 Re-X Q. From the time you were clerk and until you became 
assistant secretary ” 

A. Yes, sir. 

14 Re-X Q. What was the nature of your duties for that company ? 

A. I don’t know just how to describe it; a clerk, I think, covers 
the designation. 

15 Re-X Q. Did you take orders? 
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A. Do you mean in respect of soliciting orders ? 

16 Re-X Q. In their store? 

A. I took orders, yes. 

17 Re-X Q. Did you do anything else except take orders ? 

A. Yes, sir. 

18 Re-X Q. What else? . 

A. Saw that the goods were got out. 

19 Re-X Q. An ordinary clerk in a store? 

A. Yes, sir. 

20 Re-X Q. Where was the store where you were so employed as 
clerk of the Goodyear Rubber Company ? 

A. They have occupied different stores. 

21 Re-X Q. When you first went with them, where was their 

store? 7 
96 A. I cannot tell you where they were when I first .went 
with them; I have tried to make that answer very plain. 

22 Re-X Q. Can you name any one place where you were with 
them as a clerk? 

A. I should think that number was 365 Broadway; I am not 
positive about that. 

23 Re-X Q. I understand you to say that you were also a clerk of 
the Rubber Clothing Company ? 

A. Yes, sir. 

24 Re-X Q. Was that store at the same place? 

A. At what time? 

25 Re-X Q. 365 Broadway—at the time you were there as a clerk? 

A. Yes, sir; I think, it was. 

26 Re-X Q. Was there any distinction between your duties as 
clerk for the Rubber Clothing Company and as clerk for the Good- 
year Rubber Company ? 

A. Why, yes. 

27 Re-X Q. What was the distinction ? 

A. At one time I would be doing something for one and at another 
I would be doing something for another. 

28 Re-X Q. Did they have a different stock of goods in the same 
store? 

A. Yes, sir. 

29 Re-X Q. What was the distinction between the two stocks ? 

A. Ownership. 

30 Re-X Q. Did they keep them in different places? 

A. What do you mean by different places? 

31 Re-X Q. Were they kept separate ? 

A. Yes, sir. 

32 Re-X Q. Did they deal in the same lines of goods? 

A. To a certain extent, yes, sir; in other directions, no. 

33 Re-X Q. Did you have double salary ? 

A. Well, I think I will decline to answer any question about 
salary. 3 


Mr. MacFarvanp: I do not ask you to decline to answer; in- 
dicate precisely your relation to these two corporations. 


: 
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Wirness: I prefer to decline to answer that question. 


97 34 Re-X Q. Where are you employed now ? 
A. I have already answered that question. 

35 Re-X Q. What number Broadway ? 

A. 487. 

36 Re-X Q. Corner of Broome street ? 

A. Yes, sir. 

37 Re-X Q. Both of these companies havo a store at this place 
now ? 

A. Yes, sir. 

38 Re-X Q. Both have a stock of goods in the same store? 

A. Yes, sir. 

39 Re-X Q. The signs of both companies over the same door? 

A. I think so; yes, sir. 

40 Re-X Q. One above the other or side by side? 

A. I think they are there; I cannot tell you just how. They are 
on the building. -The relative positions I do not pretend to explain. 

41 Re-X Q. Is one part of the store kept separate for the Good- 
year Rubber Company’s goods and another for the Rubber Clothing 
Company’s goods, or are all the goods together ? 

A. There are separate parts of the store used for the different 
goods. 

42 Re-X Q. The companies deal in the same line of goods? 

A. To a certain extent. 

43 Re-X Q. Where they are dealing in the same lines of goods 
are their goods in the same line kept together? 

A. The goods are kept separate. 

' 44 Re-X Q. Of course the individual articles are separate from 
each other, but are they kept in separate parts of the store ? 

A. Separate parts.of the store. 

45 Re-X Q. Describe what the separation is; is a part railed off? 

A. There is no real rail; one portion of the store is set aside for 
the goods of one company and there is nothing else in that imme- 
diate vicinity but their goods, and there are other parts of the gtore 
that are set aside for the other company. 

46 Re-X Q. What do you mean by immediate vicinity ? 

A. I mean if that table is set aside for the Goodyear Rubber Com- 
pany and this table for the goods of the Rubber Clothing Company 

that they are not in the immediate vicinity of each other. 
98 47 Re-X Q. Then they may be separated only by a foot or 
two? 

A. Yes. 

48 Re-X Q. Are there separate sets of clerks kept for the different 
companies ? 

A. Yes, sir. 

49 Re-X Q. Are there one set of clerks for the Goodyear Rubber 
Company and another set of clerks for the Rubber Clothing Com- 
pany, or do the same clerks attend to the business of both compa- 
nies? 

A. There are different sets of clerks. 
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00 Re-X Q. The clerks of the Goodyear Rubber Company do not 
sell the Rubber Clothing Company’s goods at all? 

A. They do sometimes. 

51 Re-X Q. Is it not the fact that there are a number of clerks in 
the store of whom part are paid by the Goodyear Rubber Company 
and part by the other company, and they do whatever business 
comes in the store, irrespective of what company it is ? 

A. That is not the fact. 

52 Re-X Q. What is the fact? 

A. The contrary to that. 

53 Re-X Q. Do you mean that the Rubber Clothing Company’s 
clerks stand on one side and the Goodyear’s Rubber Company on 
the other and do not have any relation to each other ? 

A. I mean to say that the Goodyear Rubber Company’s clerks 
and the Rubber Clothing Company’s clerks do not attend to each 
other’s business; there are some exceptions. 

54 Re-X Q. What are the exceptions? 

A. For instance, a certain clerk is out and some one else who is 
in the house attends to the business for that clerk during his tem- 
porary absence. It is a mere matter of convenience; but when the 
first one is in the house he is always the one that attends to that 
business. 

55 Re-X Q. Are there any of the clerks who, like yourself, are in 
the employ of both companies? : 

A. Yes, sir. 
99 56 Re-X Q. A number ? 
A. Some; I[ could not tell you how many. 

57 Re-X Q. Could you tell how many are not in the employ of 
the company ? 

A. That would be equivalent to telling you how many there are. 

58 Re-X Q. You do not remember how many are not in the em- 
ploy of both companies or how many are in the employ of both 
companies ? 

A. No, sir. 

59 Re-X Q. Do you remember the proportion ? 

A. Never figured out the proportion. 

60 Re-X Q. Can’t give us any idea of the proportion ? 

A. No, sir. 


By Mr. MacFartanp: 


52 Re-D. Q. In speaking of the Rubber Clothing Company, its 
business, stock of goods, and clerks, you have referred to your 
Broadway store ? 

—. Yes, sir. 

53 Re-D. Q. And you referred, I suppose, to your Broadway store, 
did you not? ; 

A. We have two Broadway stores. 

54 Re-D. Q. Did you refer to both of them? Has the Rubber 
Clothing Company office accommodations and business accom moda- 
tions at both of your Broadway stores ? 

A. No, sir. 


| 
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55 Re-D. Q. At one? 

A. At one. 

56 Re-D. Q. At which Broadway store ? 

A. 487 Broadway is what I have been talking about. 

57 Re-D. Q. And at that one of your stores the Rubber Clothing 
Company has office accommodations and, to a certain extent, busi- 
ness accommodations for the storage and sale of its merchandise? 

A. Yes, sir. 

58 Re-D. Q. Are the Rubber Clothing Company and the Good- 
year’s Rubber Company two distinct corporations ? 

A. Yes, sir. 

59 Re-D. Q. And they have distinct business interests ? 

A. They have. 
100 60 Re-D. Q. Distinct accounts? 
A. They have. 

61 Re-D. Q. Distinct sets of merchandise ? 

A. They have. 

62 Re-D. Q. They are friendly corporations and not rivals ? 

A. They are. | 

63 Re-D. Q. You spoke of their dealing, to a certain extent, in 
common in certain lines of goods. What particular lines of goods 
were those? 

A. General lines of rubber goods. 

64 Re-D. Q. The Goodyear Rubber Company deals in a great 
many lines of goods, I suppose, that are not common to the other; 
am I[ right in that supposition ? 


Objected to as leading. 


A. They deal in similar goods, both companies. 

65 Re-D. Q. In every respect, or don’t you know ? 

A. I think that question is answered by my answer that they 
deal in similar lines of goods. 

66 Re-D. Q. In respect to the magnitude of the business of the 
two corporations, which is the greater ? 

A. I would not undertake to answer that question from positjve 
information. 

By Mr. Betts: 

61 Re-X Q. How long have the Goodyear Rubber Company and 
the Rubber Clothing Company had their stores together at the. cor- 
ner of Broadway and Broome streets ? 

A. I think it was in January or February, 1882. 

62 Re-X Q. Never been at that position before, have they ; never 
been on the corner of Broadway and Broome streets before ? 

A. Not to my knowledge. 

63 Re-X Q. Where had those two companies had their stores 
prior to that time? 

A. 341 Broadway. 

63} Re-X Q. They had their stores together at 341 Broadway, 
then, the same way as they have now? 

A. Together, with the distinction I made before. 
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101 64 Re-X Q. They both dealt at that place in general lines 
of rubber goods ? 

A. Yes, sir; more or less. 

65 Re-X Q. Before they were at 341 Broadway where were the 
two companies? 

A. I think it was 365. 

66 Re-X Q. Do you remember how long they were at 341? 

A. I do not. 

67 Re-X Q. Could you approximate the number of years? 

A. I should guess it to be about three or four years. 

68 Re-X Q. Prior to that time they were at 565? 

A. Yes. | 

69 Re-X Q. And there the two companies had their store together 
also? 

A. Yes, sir. 

70 Re-X Q. Prior to being at 365 where were they ? 

A. I think it was 363 and 361. 

71 Re-X Q. And there they had their stores together, did they ? 

A. I cannot answer that question. 

72 Re-X Q. Were you not with them then? 

A. I was with the Rubber Clothing Company; I have already 
stated explicitly that I cannot tell you when I commenced with the 
Goodyear Rubber Company. 

73 Re-X Q. What is the inability to state; why can’t you fix that? 

A. Beeause I cannot remember it. 

74 Re-X Q. Is there not any change in your occupation that 
would enable you to fix that occurrence ? 

A. Iam unable to locate. 

75 Re-X Q. As long as you have been with the companies they 
have had their New York stores together, have they not? 

A. I think the answer to that is no. 

76 Re-X Q. Why do you think so? 

A. Because I think that is the correct anwer. 

77 Re-X Q. What leads you to that conclusion ? 

A. I don’t know how to answer that. 

78 Re-X Q. Could you give us any facts on which you based that 
answer, no? 

A. Yes. 
102 79 Re-X Q. What is it ? 
A. The wording of the question. 

80 Re-X Q. What is the nature of the question ? 

A. As it is in my mind, the only answer to that question is no. 

81 Re-X Q. What is it in the wording of the question that makes 
you answer no? : 

A. The question, if I understand, is, As long as I have been with 
those companies have they had their offices together? My impres- 
sion is, no. 

82 Re-X Q. In 1873 I think you said you were with the Rubber 
Clothing Company, were you not? 

A. Yes, sir. 

83 Re-X Q. Where were you then? 
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A. I think I have answered that question once. 

84 Re-X Q. Answer it again, so that we may get it on the record 
in this connection ? 

A. I think it was at 361 Broadway. 

85 Re-X Q. Where was the Goodyear Rubber Company’s store at 
that time, 1873? 

A. Iam unable to say whether they had a store at that time or 
not. | 

86 Re-X Q. Do you remember any time when they did not have 
a store? 

A. Yes, sir. 

87 Re-X Q. When was that? 

A. Before they were organized. 

88 Re-X Q. Since they have been organized, do you remember 
any time? , 

A. | am not familiar with the eariy history of the organization 
of the Goodyear Rubber Company, and consequently a good many 
such questions I am unable to answer. 

89 Re-X Q. Do you remember whether they were organized in 
1873? 
A. I do not remember. 


W. G. VERMILYE. 


Sworn before me— 
JOHN A. SHIELDS, Examiner, &e. 


Adjourned to Wednesday, April 18th, 1883, at 3 o’clock p.m. 


103 APRIL 181TH, 1888. 
Adjourned to April 25th, 1883, at 11 a. m. 
Apri 25th, 1888. 
Adjourned to April 30th, 1883, at 11 o’clock. 


New York, April 30th, 1883. 
Met pursuant to adjournment. 
Present: Counsel as before. * 


FREDERICK M. SHEPARD recalled. 
By Mr. McFAaRLAND: 

45 Re-D. Q. Lhand you photograph representing the Broadway 
front of the building occupied by the Goodyear’s India Rubber 
Glove Manufacturing Company and ask you whether there is ex- 
hibited on that photograph the sign on the sidewalk which. you 
have already mentioned. 


A. It exhibits a sign set up on the sidewalk, an additional sign to 
the other photograph, which did not include that sign. 


Photograph is offered in evidence and marked Plaintiff’s Exhibit 


' No. 28, April 30th, 1883, J. A. S., examiner. 


46 Re-D. Q. Mr. William G. Vermilye is in the employment of the 
plaintiff, The Goodyear Rubber Company ? 
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A. Yes, sir. 
463 Re-D. Q. What are his general duties in that employment ? 
A. His general duties are to make the purchases of rubber and 

other material for the factory. 

104 47 Re-D. Q. He is also in the employment of other com- 

panies, is he not? 

A. He is the treasurer of the Union Rubber Company and is a 
clerk for the Rubber Clothing Company. 

48 Re-D. Q. State his duties in those several relations. 

A. His duties, so far as the Goodyear Rubber Company and the 
Union India Rubber Company are concerned, are the purchase of 
rubber and other materials for manufacturing and the general over- 
sight and supervision of the factories. He also makes purchases of 
goods for the Western stores of the Goodyear Rubber Company and 
their other stores in New York. He also makes purchases of goods 
for the Rubber Clothing Company. He is assistant secretary of the 
Goodyear Rubber Company, bis official duties being confined to the 
drawing of checks or endorsing them in the absence of the presi- 
dent and secretary. , 

49 Re-D. Q. He has little to do with the sales of goods for that 
company ? 

A. He has next to nothing to do with the sales for any company; 
only very rarely he sells some special lines, usually imperfect goods; 
he looks after the manufacture of goods; he don’t look after the 
sales of them. 

50 Re-D. Q. Does he have a distinct compensation from each 
of these corporations ? 

A. He does. 

51 Re-D. Q. You have already stated that the Goodyear Rubber 
Company and the Rubber Clothing Company have offices together 
at the Broadway store. 

A. The Goodyear Rubber Company have had an office or place 
of business at the stores of the Rubber Clothing Company, and at 
that place they deal exclusively in enameled oil-cloths and in gas 
tubing. 

52 Re-D. Q.. They do not, in the same place, deal in the same 
lines of goods? 

A. They do not; they have other places of business in New York, 

one at the corner of Franklin street and Broadway and 

105 one at 57 Maiden Lane, where they deal in rubber goods. 

The Rubber Clothing Co. has one place of business now at 487 

Broadway, where it deals in rubber goods generally. 

53 Re-D. Q. So while both corporations deal to some extent in the ’ 
same lines of goods they deal in those lines of goods at different 
places? 

A. Yes, sir. 

54 Re-D. Q. Are you able to describe the most prominent business 
sign of the Goodyear’s India Rubber Glove Manufacturing Company 
at its place on Broadway, in and before the year 1873 ? 

A. The principal sign over the door of the oftice of the Good- 
year’s India Rubber Glove Manufacturing Company, at 205 Broad- 
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way, where it now is, also—the principal letters read, “ Goodyear’s 
Rubber Goods ;” the smaller letters I do not have distinetly in 
mind; they are somewhat obscure 

55 Re-D. Q. This was the front sign ? 

A. Yes, sir; on Broadway. 

56 Re-D. Q. Over the door? 

A. Yes, sir. 


Recross-examination by Mr. Berts: 


97 Re-X Q. How long have you known this sign, which you have 
referred to, at the place of business, 205 Broadway ? 

A. I think for four or five years previous to 1873. 

98 Re-X Q. Has that sign ever been changed to the present day? 

A. I think not. 

99 Re-X Q. The same sign is still there? 

A. It is. 

100 Re-X Q. No other signs have been put up at that place, to 
your knowledge, have they ? 

Except at the side of the door—a small sign. 

101 Re-X Q. That sign at 205 Broadway has the word “ Good- 
year’s” in large letters at the top of the sign, has it not? 

A. Yes, sir. 

102 Re-X Q. Then, underneath, in small type, are there not 
106 _—sitthe words “ India Rubber yr M’f’g Co.?” 
A. Well, I think likely, sir; there are some words some- 

thing like that. 

103 Re-X Q. Then, at the lower part of the sign there are words 
in large type, “ Rubber Goods?” 

A. Yes, sir. 

104 Re-X Q. How long has the company had that place of busi- 
ness, 205 Broadway, to your knowledge? 

A. I am unable to state exactly, but since the time I have men- 
tioned that the sign was up, and ‘perhaps earlier. 

Fk. M. SHEPARD. 
Sworn before me— 


JOHN A. SHIELDS, Examiner, &e. 
Adjourned to Friday, May 4th, 1885, at 11 a. m. 
107 CoMPLAINANT’s Exuipit 1. February 20th, 1883. J. A. 
S., Examiner. 


STATE OF New YORK, 
County of New York, 


Circuit Court of the United States, Southern District of New York. 


GOODYEAR RuBBER COMPANY 
vs. 
GOODYEAR’s INDIA Ruspper Guiove M’r’a Company et al. 


We, the undersigned, Frederick M. Shepard, of the city, county, 
and State of New York; Joseph A. Minott, of the city of Orange 
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and county of Essex and State of New Jersey; and Mellville Lind- 
say, of the city of Brooklyn, county of Kings, and State of New 
York, do by these presents, pursuant to and in conformity with the 
act of the Legislature of the State of New York, passed February 
17th, 1848, entitled “An act to authorize the formation of corpora- 
tions for manufacturing, mining, mechanical, or chemical purposes,” 
and the several acts of the said Legislature extending the said act 
and amendatory thereof, associate ourselves together and form a 
body politic and corporate, and in compliance with the aforesaid act 
do hereby certify as follows, to wit: 

First. ‘The corporate name of the said corporation is the “ Good- 

year Rubber Company.” 
108 Second. The objects for which said corporation is formed 
| are as follows, to wit: Manufacturing and dealing in India- 
rubber and gutta-percha goods and other merchandise. 

Third. The capital stock of such corporation shall be five hun- 
dred thousand dollars, which shall be divided into equal shares of 
one hundred dollars each. | 

Fourth. The said corporation shall commence on the fifteenth 
day of November, A. D. one thousand eight hundred and seventy- 
two, and shall continue in existence for the term of fifty years. 

Fifth. The number of trustees of the said corporation shall be 
three,and the following-named persons shall be the trustees, who shall 
manage the affairs of the said corporation for the first year, to wit: 
Frederick M. Shepard, Joseph A. Minott, Mellville Lindsay. 

Sixth. The said corporation is formed for the purpose of carrying 
on some part of its business out of the State of New York and in 
other States of the United States, and the principal place of busi- 
ness of the said corporation shall be in the city, county, and State 
of New York. 

New York, November 15,, 1872. 


FREDERICK M. SHEPARD. [seat. 

JOSEPH A. MINOTT. [SEAL. 

MELLVILLE LINDSAY. | SEAL. | 
109 STATE OF New YORK, 1 


City and County of New York, § we 


On this sixteenth day of November, A. D. 1872, before me person- 
ally appeared Fredrick M. Shepard, Joseph A. Minott, and Mellville 
Lindsay, to me known and known to me to be the individuals de- 
scribed in and who executed the’ foregoing certificate, and they 
severally acknowledged to me that they executed the same for the 
uses and purposes therein expressed. 

[Seal of Notary Public. ] 
FREDERICK I. KING, 
Notary Public of the State of New York, 
in and for the County of New York. 


Endorsed : Filed 20th Nov., 1872. 
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STATE OF New YORK, | 
City and County of New York, | 


I, Charles E. Loew, clerk of the said city and county and clerk of 
the supreme court of said State for said county, do certify that I 
have compared the preceding with the original certificate of incor- 
poration of the Goodyear Rubber Company on file in my office, and 
that the same is a correct transcript therefrom and of the whole of 
such original. 

In witness whereof I have hereunto subscribed my name and 


affixed my official seal this 20th day of November, 1872. 
CHAS. E. LEOW, Clerk. 


- 8S . 


STATE OF New YORK, = 
Office of the Secretary of State, f * 


I have compared the preceding with the original certificate of in- 

corporation of the “Goodyear Rubber Company,” with acknowledg- 

ment thereto annexed, filed in this office on the nineteenth day 

110 of November, 1872, and hereby certify the same to be a correct 
transcript therefrom and of the whole of said original. 

Witness my hand and the seal of office of the secretary of state, 

at the city of Albany, this nineteenth day of November, one thou- 

sand eight hundred and seventy-two. 
ANSON 8S. WOOD, 
Dp. Secretary of State. 


CoMPLAINANT’S Exuipit No.2. Feb. 20th,1883. J.A.S., Examiner, 


Whereas Goodvear Rubber Company was duly formed and created 
under and in pursuance of an act of the Legislature of the State of New 
York, entitled “An act to authorize the formation of corporations 
for manufacturing, mining, mechanical,or chemical purposes,” passed 
February 17th,,1848, and the acts amending the same, the term of 
corporate existence of said company being fifty vears from the 15th 
day of November, 1872; the object for which it was formed being 
manufacturing and dealing in India-rubber and gutta-percha g8ods 
and other merchandise; the amount of its capital stock being five 
hundred thousand dollars, in shares of one hundred dollars each, 
of which amount of capital stock $25,000 dollars have been paid in, 
and the number of directors which should manage its affairs being 
three ; 

And whereas the directors of said company published a notice, 
signed by at least a majority of them, in the Daily Register, a news- 
paper published in the county of New York, in which the principal 

business office of said company is situated, for at least three 
111 successive weeks, beginning on the eleventh day of June, 1879, 
which notice was in the words and language following, to wit: 


“New York, June 10th, 1879. 


“A meeting of the stockholders of Goodyear’s Rubber Company 
will be held on the second day of July, 1879, at 10 o’clock in the 
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forenoon, at the office of said company, No. 341 Broadway, in the 
city of New York, to determine whether the said company shall re- 
organize asa full liability company under and avail itself of the 
privileges and provisions of the act of the Legislature of the State 
of New York, entitled ‘An act to provide for the organization and 
regulation of certain business corporations,’ passed June 21st, 1875. 
(Signed) “FEF. M. SHEPARD, 
“GEORGE O. SIMMONS, 
“H. H. SHEPARD, 
“ Directors.” 


And whereas a printed copy of such notice, addressed to each 
stockholder of said company at his last known place of residence, was ° 
deposited in the general post office of the city of New York, postage 
prepaid, on the eleventh day of June, 1879, at least three weeks pre- 
vious to the day fixed upon for holding said meeting: 

Now, therefore, we, the undersigned, do hereby certify that in ac- 
cordance with the foregoing notice a meeting of the stockholders of 
Goodyear Rubber Company was held on the second day of July, 
1879, at ten o’clock, at the office of said company, in the city of New 
York. 

That there were represented in person and by proxy 5,000 shares 
of the capital stock of the said company; that Mr. F. M. Shepard 
was called to the chair and Mr Geo. O. Simmons was chosen secre- 

tary; that on motion the meeting then proceeded to deter- 
112. mine by vote whether the said company should reorganize 

as a full liability company under and avail itself of the priv- 
ileges and provisions of the act of the Legislature of the State of New 
York, entitled “An act to provide for the organization and regula- 
tion of certain business corporations,” passed June 21, 1875; that 
the whole number of votes cast was 5,000; that of the number of 
votes cast 5,000, representing a majority of all the stock of said com- 
pany, were cast in favor of the company’s availing itself of the pro- 
visions of said act and organizing under said act as a full liability 
company. 

That Mr. F. M. Shepard, one of the stockholders of said company, 
then presented to the meeting a resolution in the words and lan- 
guage following: | 

Resolved— 

First. That the name of this company shall be Goodyear Rubber 
Company. 

Second. That the object and nature of the business for which said 
corporation is formed is manufacturing and dealing in India-rubber 
and gutta-percha goods and other merchandise, and the manu- 
factory thereof and the locality of its business are in the city and 
county of New York, State of New York. 

Third. That the amount of the capital stock of said company is 
500,000 dollars. : ; 

Fourth. That the number of shares of which such capital stock 
consists is 5,000 of 100 dollars each. 


. 
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Fifth. That the location of the principal business office of said 
corporation is in the city of New York, in said State. 

Sixth. That the duration of the said corporation is for the term of 
43 years 4} months, being balance of unexpired term of original 
corporation. 

Seventh. That the number of directors of said company 

113 shall be five, and the names of the directors who shall man- 

age the affairs of the company for the first year are F. M. 

Shepard, J. A. Minott, George O. Simmons, H. H. Shepard, and 
Charles B. Coe. 

Whereupon, on motion, the said resolution was adopted by a vote 
of three stockholders, representing a majority of all the stock of said 
company. That, there being no further business, the meeting then 
adjourned. 

We, the undersigned, chairman and secretary of the meeting above 
mentioned, hereby certify that the foregoing is a true and correct 
record of all the proceedings had at such meeting. 

In witness whereof we have hereunto set our hands this second 
dav of July, A. D. 1879. 

F. M. SHEPARD, Chairman. 
GEORGE O. SIMMONS, Secretary. 


STATE OF New YORK, . 
City and County of New York, 


On this fourth day of August, A. D. 1879, before me personally 
came F. M. Shepard and George 0. Simmons, to me personally 
known and known to me to be the persons described in and who 
executed the foregoing instrument, and severally acknowledged to 
me that they executed the same for the purposes therein set forth. 

In witness whereof I have hereunto affixed my hand and seal of 
office the day and year above set forth. 

[SEAL. | RO. L. HARRISON, 
Notary Public, City and County of New York. 


114 STATE OF New YORK, ten o 
City and County of New York, | 


F’. M. Shepard, chairman, and George O. Simmons, secretary, above 
named, being each duly sworn, each for himself deposes and says that 
he has read the foregoing record of proceedings subscribed by him, 
that he knows its contents, and that said record is in all respects 
correct and true. 

F. M. SHEPARD. 
GEORGE O. SIMMONS. 


Severally subscribed and sworn to before me this 4th day of Au- 
gust, 1879. 
[L. s.] RO. L. HARRISON, 
Notary Public, City and County of New York. 
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New York, June 10th, 1879. 


A meeting of the stockholders of Goodyear Rubber Company 
will be held on the second day of July, 1879, at 10 o’clock in the 
’ forenoon, at the office of said company, No. 341 Broadway, in the 
city of New York, to determine whether the said company shall 
reorganize as a full liability company under and avail itself of the 
privileges and provisions of the act of the Legislature of the State 
of New York, entitled “An act to provide for the organization and 
regulation of certain business corporations,” passed June 21st, 1875. 

F. M. SHEPARD, 
GEORGE O. SIMMONS, 
H. H. SHEPARD, 
Directors. 
City AND County or New YORK, 8s: | 
Robert L. Harrison, being duly: sworn, says that he is of full age, 
and that on the 11th day of June, 1879, he deposited in the gen- 
115 eral post office of the city of New York a printed copy of the 
foregoing notice, addressed to each of the stockholders of Good- 
year Rubber Company at their several places of residence, first pre- 
paying the postage thereon, to wit: F. M. Shepard, East Orange, 
New Jersey; George O. Simmons, 296 Flatbush avenue, Brooklyn, 
New York; H. H. Shepard, 175 Hicks street, Brooklyn, New York ; 
J. A. Minott, East Orange, New Jersey. Deponent further says that 
the notice above mentioned was mailed three weeks previous to the 
day fixed upon for holding said meeting. 
RO. L. HARRISON. 


Sworn to before me this 28th day of June, 1879. | 
HERMAN A. RUEBSAMEN, 
Notary Public, N. Y. Co. 


A meeting of the stockholders of Goodyear Rubber Company will 
be held on the second day of July, 1879, at 10 o’clock in the fore- 
noon, at the office of said company, No. 341 Broadway, in the city 
of New York, to determine whether the said company shall reorgan- 
ize as a full liability company under and ayail itself of the privileges 
and provisions of the act of the Legislature of the State of New York, 
entitled “An act to provide for the organization and regulation of 
certain business corporations,” passed June 21, 1875. 

New York, June 10th 1879. 

F. M. SHEPARD, 

GEORGE O. SIMMONS, 

H. H. SHEPARD, 
Directors. 

Ju. 1l-laW4wW. 

116 State OF New York, |. 
City and County of New York, | ° 


David S. Owen, being duly sworn, saith that he is the principal 
clerk in the office of The Daily Register, a newspaper printed in the 


Se. 
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city of New York; that the advertisement hereto annexed has been 
regularly published in the said The Daily Register once a week for 
four weeks successively, commencing on the 1lth day of June, 1879, 


DAVID S. OWEN. 


Sworn to before me this 2d day of July, 1879. 
THOMAS J. DUNN, 
Notary Public (85), New York. 


New York, June 10th, 1879. 


A meeting of the stockholders of Goodyear Rubber Company will 
be held on the second day of July, 1879, at 10 o’clock in the fore- 
noon, at the office of said company, No. 341 Broadway, in the city 
of New York, to determine whether the said company shall reorgan- 
ize as a full liability company under and avail itself of the privi- 
leges and provisions of the act of the Legislature of the State of 
New York, entitled “an act to provide for the organization and reg- 
ulation of certain business corporations,” passed June 21, 1875. 

F. M. SHEPARD, 

GEORGE O. SIMMONS, 

H. H. SHEPARD, 
Directors. 


At a meeting of the directors of the Goodyear Rubber Company, 
as reorganized under the act of the Legislature of the State of New 
York passed June 21, 1875, held July 11, 1879, at their office, No. 
341 Broadway, New York. 

Present: The whole board, viz., F. M. Shepard, J. A. Minott, 
117 Geo. O. Simmons, Chas. B. Coe, H. H. Shepard.. 

F. M. Shepard was appointed president and J. A. Minott 
was appointed secretary and treasurer. 

The following by-laws were unanimously adopted : 

1. The number of directors of the corporation shall be five. 

2. The term of office of each director shall not exceed one year. 

3. Any vacancy in the board of directors or among the officers of 
the company shall be filled by the remaining directors for the bal- 
ance of the year and until the next annual election. Any one or 
more of the directors may be removed at any time by a vote of 
two-thirds in amount of all the stockholders at any special meeting 
called for that purpose. 

4. There shall be an annual meeting of the stockholders on the 
second Monday of January in each and every year, at the office of 
the company, in the city of New York. 

5. Special meetings of stockholders may be called by the board 
of directors, and also upon the request, in writing, of such number 
of stockholders as may collectively own one-third of the capital 
stock of the company, upon personal written notice to each stock- 
holder of at least 10 days before such meeting, or upon ten days’ 
notice published in a newspaper published in the city of New York. 

6. At all stockholders’ meetings a majority of the whole capital 
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stock of the company shall be required to constitute a quorum for 
transaction of business. 

7. The officers of the company shall be a president, a secretary, 
and a treasurér. They shall be elected by ballot by the directors, 
and their powers and duties shall be such as usually pertain to the 

respective offices. 
118 S. Inspectors of election may be appointed by the board 
of directors at any meeting of the board. 

9. These by-laws may be altered, amended, or added to by the 
affirmative vote of the stockholders representing at least two-thirds 
of the whole capital stock at any meeting. 


On motion, adjourned. 
J. A. MINOTT, Secretary. 


Stare or New York, |... 
City and County of New York, j~’ 


I have compared the preceding with the original certificate of 
reorganization of Goodyear Rubber Company (under chapter 611, 
Laws of 1875), with acknowledgment, &c., thereto annexed, filed in 
this office on the ninth day of August, 1879, and do hereby certify 
the same to be a correct transcript therefrom and of the whole of 
said original. 

Witness my hand and the seal of office of the secretary of state, 
at the city of Albany, this ninth day of August, one thousand eight 
hundred and seventy-nine. 

[x. s.] GEO. MOSS, 
Deputy Secretary of State. 


State or New York, ,.. 
City and County of New York, j~° 


I, Hubert O. Thompson, clerk of the said eity and county and 
clerk of the supreine court of said State for said county, do certify 
that I have compared the preceding with the original certificate of 
reorganization of Goodyear Rubber Company as full liability com- 

pany, under act passed June 21st, 1875, on file in my office, 
119 and ihat the same is a correct transcript therefrom and of 
the whole of such original. 

In witness whereof | have hereunto subscribed my name and 
affixed my official seal this 12th day of August, 1879. 

[L. s.] HUBERT O. THOMPSON, Clerk. 


Endorsed: Filed 12th August, 1879. 
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123 CoMPLAINANT’s Exuipit No. 9. Feb. 20, 1883. J. A.5S., 
Examiner. 


Established 1844. 


Geo. M. Allerton, president; J. D. Vermeule, vice-president; R. G. 
Allerton, treasurer; Rob’t S. Walker, secretary. 


Goodyear’s India Rubber Glove M’f’g Co., manufacturers and dealers 
in all kinds of rubber goods; warehouse, 205 Broadway and 162, 
164, & 166 Fulton street, New York; factories, Naugatuck, Con- 
necticut. 

Address P. O. box 1424. ; 

205 Broapway, N. Y., Nov. Ist, 1875. 

DEAR Sir: We desire to call your particular attention to the fact 
that our company is the original and oldest-established Goodyear’s 
Company in the country, having been in operation since 1844, 
making it the pioneer company in the rubber manufacturing busi-. 
ness. 

As some confusion has recently arisen, caused by a concern lately 
started, styling itself “Goodyear Rubber Company,” we take this 
occasion to inform you that we have no connection with any other 
establishment, and to prevent mistakes in future we would refer 
you to the enclosed card and envelope, on which you will observe 
our name in full, together with the street, number, and post-office 
box. 

We should be pleased to receive your orders, and promise 

124 that they shall be filled in the most satisfactory manner as to 

quality and prices. If you should favor us with an order, 
please make use of the enclosed envelope, ready stamped. 

In conclusion, we would say that we manufacture and deal in all 
descriptions of rubber goods, and are enabled to sell at the lowest 
possible market rates. 

Hoping soon to be favored with an order from you, 

We are, very respectfully, 
GOODY EAR’S I. R. GLOVE M’F’G CO., 
205 Broadway and 162, 164, & 166 Fulton St., New York. 


Post-office box 1424. 


CoMPLAINANTS Exuipit No. 10. Feb. 20th, 1883. J. A. S., Ex- 
aminer. 


Whereas on the first day of November, one thousand eight hun- 
dred and seventy, letters patent of the United States were granted 
to the Goodyear India Rubber Glove Manufacturing Company (a cor- 
poration organized under the laws of the Sate of Connecticut), as 
assignees of Burritt M. Hotchkiss, for a certain new and useful im- 

rovement in “dress shields,’ which said letters patent are num- 
ered 108,908 ; 


GOODYEAR RUBBER Co. $5 


And whereas said company now are and ever since the date thereof 
have been the owners of said letters patent ; 

And whereas the Rubber Clothing Company and the Goodyear 
Rubber Company, corporations organized under the laws of the 
State of New York, are desirous of dealing in goods made there- 

under: 
125 Now, therefore, in consideration of the premises, and of 

good and valuable considerations to each of the said parties 
from the other paid and moving, it is mutually covenanted and 
agreed by and between the said Goodyear India Rubber Glove 
Manufacturing Company, party of the first part, and the said Rub- 
ber Clothing Company and Goodyear Rubber Company, party of 
the second part, as follows: 

I. The said party of the first part hereby agrees to sell to the 
said party of the second part, for use and sale by themselves and 
their branch houses now or hereafter to be established, such im- 
proved “ dress shields,” made under and in accordance with the said 
letters patent, as the said party of the second part may order from 
time to time during the continuance of this agreement, at a dis- 
count of fifteen and four-tenths (15.4) per cent. off from the regular 
net terms to the trade (such regular terms to the trade purchasing 
of them being at present a discount of thirty-one and four hundred 
and seventy-four thousandths (31.474) from the regular list prices), 
but such net terms to the trade being alterable at pleasure by the 
party of the first part. 

II. Said party of the first part further agrees to receive the notes 
of the said party of the second part for the several amounts of the 
said goods purchased of the party of the first part, payable in four 
months from the date of the several purchases. 

III. Said parties of the second part, for themselves and their suc- 
cessors, hereby agree that thev will not contest the validity of said 
letters patent or advise or assist others to contest the same, either 
at law or in equity, and that they will not make, order, sell, or deal 
in any improved “ dress shields” like or substantially like those de- 

scribed in said letters patent, except in those ordered and pur- 
126 chased of the said party of the first part, as aforesaid, and 

except to sell the lot now on hand, which the said party of 
the second part shall have the right to sell. 

[V. The said party of the second part hereby order of the party 
of the first part one thousand gross of said shields, and agree to 
make payments for the same as aforesaid; and said party of the 
first part agree to fill said order and such further orders which may 
be given from time to time by the party of the second part. 

V. The said parties hereto hereby agree to maintain strictly uni- 
form prices for said “dress shields” to the trade, and not to sell the 
same in any way whatever or by means of any discounts, exchanges, 
or other devices below the prices which may be fixed therefor from 
time to time by the party of the first part as regular terms to the 
trade. 

V1. The said party of the first part hereby reserves the right of 
supplying their present agents, viz., The American Rubber Com- 
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pany, at Boston; Richard Levick, Son & Company, of Philadel- 
phia; W.G. Maxwell, of Baltimore; Bart & Hickcox, of Cincinnati ; 
Halleck, Holmes & Company, of Chicago; Weaver, Taylor & Com- 
pany, of San Francisco, and their successors, or a substitute for any 
of such agents in the same places, with said improved dress shields 
on the same terms at which they are at present supplied, any clause 
herein to the contrary notwitistanding; but the number of agents 
shall not be increased. 

VII. This agreement shall continue in force during the full term 
of said letters patent and of all renewals and reissues thereof. 

VIII. In the event of any legal proceedings being brought against 
the party of the second part for alleged infringement of any patent 

rights, which infringement shall be alleged to consist in the 
127 sale by the parties of the second part of the goods covered 

by this agreement, the party of the second part shall notify 
in writing the party of the first part thereof, and the party of the 
first part shall either defend said suits or proceedings at their own 
expense or release the party of the second part from the obligations 
of this agreement. 

And if at any time the party of the second part shall be enjoined 
from dealing in the goods which by this agreement are to be pur- 
chased from the party of the first part this agreement shall be sus- 
pended during the existence of such injunction. 

IX. And it is farther agreed that in case the said letters patent 
shall be adjudged by any court invalid or the said improvement 
not to be a new or useful invention, then and in that case either 
party may, by a notice in writing, annul this agreement. 

In witness whereof the said parties to these presents have here- 
unto severally caused their respective corporate seals to be fixed 
and these presents to be signed by their respective proper oflicers 
this seventh day of September, one thousand eight hundred and 


seventy-five. 
GOODYEAR’S INDIA RUBBER 
GLOVE MFG CO., 

By JOHN D. VERMEULE, Vice-President. 
RUBBER CLOTHING CO., 

By F. M. SHEPARD, Pres’t. 
GOODYEAR RUBBER CO., 

By F. M. SHEPARD, Pres'’t. 


Signed and delivered in presence of— 
GEO. O. SIMMONS. 
CHAS. B. COE. 


128 CoMPLAINANTS Exuipit No. 11. February 20th, 1883. 
J. A. S., Examiner. 


Know all men by these presents that we, the Goodyear India Rub- 
ber Glove Manufacturing Company, a corporation organized under 
the laws of the State of Connecticut, for and in consideration of thesum 
of one dollar and other good and sufficient consideration to us paid by 
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the Rubber Clothing Company and the Goodyear Rubber Company, 
corporations organized under the laws of the State of New York, do 
hereby release and forever discharge the said Rubber Clothing Com- 
pany and the said Goodyear Rubber Company and their branch 
houses of and from all actions, causes of actions, suits, controver- 
sies, claims, and demands whatsoever for and by reason of the use 
or sale by them or either of them of dress shields heretofore used or 
sold by them or either of them. 

in witness whereof the said Goodyear India Rubber Glove Manu- 
facturing Company have hereunto caused their corporate seal to be 
hereto affixed and these presents to be executed by its proper officer 
this seventh day of September, in the year one thousand eight hun- 


dred and seventy-five. . 
GOODY EAR INDIA RUBBER GLOVE 
MWE’G COMPANY, 
By JOHN D. VERMEULE, Vice-President. 
Signed and delivered in presence of— 


GEORGE O. SIMMONS. 
CHAS. B. COE. 


129 ComPpLAINANT’s Exuipit No. 12. February 20,1883. J.A.S., 
Examiner. 


For delivery to Goodyear Rubber Clothing Co. . 


Goodyear Rubber Clothing Co. ) Cor. Broadway and Broome St. 
341 | | 

“ae . 341 

Goodyear Rubber Co. — a 

Goodyear Clothing Co. P2987 ' 
487 

Rubber Clothing Co. & Goodyear | 114 William St. 

Rubber Co. }) 57 Maiden Lane. ° 


Also all correspondence to any rubber or Goodyear Co. when di- 
rected to any of the addresses above except Broadway and Broome 8t. 


For delivery to Goodyear’s India Rubber Glove Man’f’g Co. 


Goodyear Rubber Manufacturing ) Cor. Broadway and Broome St. 
Co. 
205 ) 
Goodyear India Rubber Glove | 488 
Man’f’g Co. 490 | a 
Goodyear Manufacturing Co. 492 ; y: 
Goodyear Glove Co. 503 
) 505, 


Also all correspondence to any rubber or Goodyear Co. when di- 
rected to any of the addresses above except corner Broadway and 
Broome St. : 
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130 ComprLarInant’s Exurpit No. 13. Feb. 20, 1883. J. A. S., 
Examiner. 


Post Orricr, New York Ciry, N. Y., 
FourtTH DIvIsION, 
uty Detivery DepartMENt, Jan’y 16th, 1882. 
Goodyear Rubber Co., P. O. box 3505, city. 

GENTLEMEN: The frequency with which letters intended for your 
company and for the Goodyear’s Rubber Manufacturing Company 
arrive at this office for delivery bearing imperfect addresses has 
heretofore led to the receipt by you of letters intended for them, and 
vice versa. It is not in the power of the post office to prevent such 
occurrences, the responsibility for which rests entirely with the writers 
of the letters, but after careful consideration it has been decided 
that delivery of the correspondence of both companies shall be made 
according to the inclosed schedule, which has been prepared in ac- 
cordance with the regulations of the Post Office Department with 
regard to the delivery of mail matter. 

It is quite probable that, notwithstanding the adoption of this 
system, the contents of some letters will show that they were not in- 
tended for the company receiving them; but should such be the 
case I trust it will be understood that if they have been delivered 


tm lt eat — stan st 


in accordance with the above rule the post office cannot be respon- 
sible for the errors in address which led to their reaching a destina- ae 


tion for which they were not intended. / 
Very respectfully, H. G. PEARSON, Postmaster. -- 
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132 CoMPLAINANT’S Exuipitr No. 15. 


Feb. 20, 1885. 


J. A. S., Examiner. 


If not called for in ten days return to 


HAYDOCK BROs., ; St. Louis, ; . 
WHOLESALE : Mo. 7S = 
CARRIAGE MANUFACTURERS, i; Aug. 12, : (es 

N. W. Cor. Third & Chouteau Ave., 2p. m. 7© 

Sr. Lovrs, Mo, ———_sseeeeeteceeeeeees . eee 

GOODYEAR RUBBER CO., 
New York, 
eg 


Opened by mistake. 
J. D. VERMEULE. 


CoMPLAINANT’S Exuipit No. 16. 


Feb. 20, 1883. 


J. A. S., Examiner. 


| TELEGRAM. | 
Jan. 5, 1880, 
MonTGOMERY, ALA. 
GoopYEAR RuBBER Co., 
me Eat 
Express twenty-four pair each men’s and women’s overs. Pack 
in one case. 


G. L. WERTH & CO. 
Received Jan. 12, ’81. 


[Goodyear’s I. R. Glove M’f’g Co., New York, Jan. 12, 1881.] 


RUB. CLO. CO. 
G. O. SIMMONS. 
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133 ComMPpLAINANT’s Exurpit No. 17. Feb. 20, 1883. J. A. S. 
Examiner. 


Geo. M. Allerton, pres'’t. J. D. Vermeule, vice-pres’t. 
Established 1844. 


Office of Goodyear’s Rubber M’f’g Co. and Goodyear’s India Rubber 
Glove Man’f’g Co. ; warehouses, 488, 490, & 492 Broadway, cor. 
Broome St., and 205 Broadway, cor. F ulton St., N. Y.; factories, 
Naugatuck, ‘Connecticut. | 


P. O. box 1424. 
490 Broapway, N. Y., January 13, 1881. 


J. A. Minott, Esq.. secretary. 

Dear Sir: We enclose letter herewith ; it came in with our pile 
and the writer cut it open before noticing, but noticed it before 
opening it, so it is unnecessary for me to say the contents are un- 
known to me. 

I regret I did not notice the address before cutting it, but I con- 
sole myself when I feel it was purely accidental and feel certain 
you will credit me when I say so. 


Yours very truly, J. D. VERMEULE, 
134 Vice-Pres't. 
Return to Ghe Eamnberteieee BeGOEe ccc reccbevcsccsccccccces | «maw ebeedntnechas 
uring Co., Lambertville, Hunterdon > Lambertville, : : Cancelled : 
county, N.J., if not delivered within > N.J., Jan. 12, : : stamps. 
10 days. tegen etneeeseeeteeesetes = = nw nn ena senscesens 


Goodyear Rubber Co., 
P. O. Box 3845, 
New York. 


We wrote Postmaster James asking how this letter could have 
been put in box 1424, and this is his reply : 
Post Orrice, New York Ciry, N. Y., 
FourtH Division, 
Ciry Detivery DEPARTMENT, Feb. —, 1881. 
Respectfully returned to Goodyear Rubber Co., with apology for 
the error, which occurred through inexcusable ‘carelessness of a 
clerk. He has been “9 epee to a penalty which, it is hoped, will 


prevent a repetition of the offense. . 
T. L. JAMES, P. 0. 
G. 


= 
Ld 


135 ComprLainant’s Exuipit No.18. February 20,1883. J.A.S. 
Examiner. 


To the public : 
We beg to notify our poe that, being the oldest-established 
Goodyear’s Rubber Man’f’g Co. under the “ Goodyear’s patents,” 


92 GOODYEAR INDIA RUBBER GLOVE MANUF’G CO. ET AL. VS. 


and having established an enviable reputation for our productions, 
there have been many rubber jobbing and retailing houses started 
under names quite similar to ours, and we have to caution any one 
wishing to communicate with us to be particular and address Good- 
year’s Rubber Manufacturing Company or Goodyear’s India Rubber 
Glove Manufacturing Company, 488, 490,492 Broadway, New York 
city. 


136 CoMPLAINANT’s Exuipit No.19. February 20,1883. J.A.S., 
Examiner. 


Special Notice. 


Our company was organized in 1844, and is now the oldest manu- 
facturing company in the business. We have no connection what- 
ever with a concern lately started styled “Goodyear Rubber Co.” 
We have no branch stores anywhere, and our only office in New 
York is at our warehouse, No. 205 Broadway, and 162, 164, & 166 
Fulton street. To avoid mistakes in future please address us in full 
as below: . 
Goodyear’s I. R. Glove M’f’g Co., 

205 Broadway, 
Box 1424. New York. 


137 CompLAINANT’s Exuipit No. 20. February 20,1883. J. A. eo 
S., Examiner. : 


Geo. M. Allerton, pres’t. J. D. Vermeule, vice-pres'’t. 
Established 1844. 


Office of Goodyear’s Rubber M’f’g Co. and Goodyear’s India Rub- 
ber Glove Man’f’g Co.: warehouses, 488, 490, & 492 Broadway, 
cor. Broome St., and 205 Broadway, cor. Fulton St., N. Y.; fac- 
tories, Naugatuck, Connecticut. 


P. O. box 1424. 
Beware of imitators. Be particular and address 488, 490, 492 
Broadway, N. Y. 


490 Broapway, N. Y., June 4, 1880. 
Messrs. T. H. Hinchman & Sons, Detroit. 


Dear Sirs: We return herewith your check for $133.56, received 
this morning, and cannot find any account against you correspond- 
ing, and presume you have sent it to us by mistake. 

Yours truly, a I. R. G. M’F’G CO. 
TAN. 
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138 Comprartnant’s Exursir No. 21. Feb. 20, 1883. J. A.S., 
Examiner. 


To the public: 

We beg to notify our patrons that, being the oldest-established 
Goodyear’s. Rubber Man’f’g Co. under the “Goodyear’s patents” 
and having established an enviable reputation for our productions, 
there have been many rubber jobbing and retailing houses started 
under names quite similar to ours, and we have to caution any one 
wishing to communicate with us to be particular and address Good- 
vear’s Rubber Manufacturing Company or Goodyear’s India Rub- 
ber Glove Manufacturing Company, 488, 490, 492 Broadway, New 
York city. 


CoMPLAINANT’S Exuipit No. 22. Feb. 20, 1883. J. A. S., 
Examiner. 


To the Committee on Incorporations, Connecticut Legislature. 

Sirs: Our attorney has informed us that Mr. Allerton, president 
of the Goodyear’s India Rubber Glove Manufacturing Company, 

made some statements touching our corporate name, as well 
139 ~=—as their own, and touching the manner in which our busi- 

ness is conducted, imputing unfairness to us in some respects, 
and of other general character, which, in justice to us as well as 
themselves, we feel bound to call your attention to in the form of 
an affidavit. 

We feel we should be bound to be personally present and make 
these statement but for the fact that our attorney has informed us 
that further hearing will not be granted, owing to the great pressure 
of business with which your committee is burthened and the near 
approach of the adjournment of your legislative session. 

First. We are told that Mr. Allerton, the president, complained 
of the fact that our warehouse in New York city had been changed 
to corner of Broome street and Broadway, and that under the guise 
of same name by which they had formerly chosen to do business, 
and in view of the fact that they had formerly occupied a store on 
the opposite corner of Broome street, that confusion would result, 
and we, by design or accident, might reap some undue advantage 
from this change. We are ata loss to understand why they should 
take our corporate name, even although these facts were true; but, 
to show the fairness of this criticism aud the absolute precaution 
we have taken to deal justly with our neighbors, we desire to call 
your attention to the fact that our bills and advertisements are all 
made in the following form: 
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141 We desire to say in our own vindication that had the same 
scruples been entertained by others toward us there could 
be but little ground for complaint. 

Secondly. We are told Mr. Allerton swore before your committee 
that the Goodyear’s Rubber Manufacturing Company, the title they 
now desire to take, was a corporation doing business in the city of 
New York and conducting a manufacturing establishment there, 
and that this was the corporate name under which they had been 
doing business since March, 1873. 

Thirdly. The facts are these: Our Goodyear Rubber Company 
was organized January, 1873. In March, after we had been doing 
business and become extensively known to the trade under our cor- 
porate names, they took the name of the Goodyear’s Manufacturing 
Company, but under that nume they have never conducted business 
until about the 1st of January, 1882, when they hired a room in the 
city with a view of making gossamer garments, an entirely new 
feature of their business and not connected with any invention of 
Goodyear, the work they do here being simply on sewing-machines 
in putting together garments, the cloth for which is manufactured 
by the Glove Company. ‘To say this business is conducted by the 
Goodyear’s Rubber M’f’g Co., a corporation in New York, is not be- 
lieved by this deponent or the trade. 

Fourthly. As to Mr. Allerton’s claim that this, the Goodyear 
Rubber Company, is known under the name of the “ Clothing Com- 
pany,” the “Union Rubber Company,” and the “Union Tubing 
Company,” or that they are all identical and the same corporation, 

is untrue in fact. 
142 These several companies are all separate corporations, con- 
ducting separate m_ entirely distinct branches of business, 
having distinct corporate capital, corporators, and officers, and it 
can serve no honest purpose to represent them otherwise. 

Fifthly. Now, as to the charge of piracy of name: In 1873 a no- 
tice, of which the following is a copy, was placed in the hands of 
every dealer in rubber goods in the United States, besides being 
generally circulated : - 


Special Notice. 


Our company was organized in 1844, and is now the oldest manu- 
facturing company in the business. We have no connection what- 
ever with a concern lately started styled “ Goodyear Rubber Co.” 
We have no branch stores anywhere, and our only office in New 
York is at our warehouse, No. 205 Broadway, and 162, 164, and 166 
Fulton street. To avoid mistakes in future please address us in 
full as below: 

Goodyear’s I. R. Glove M’f’g Co., 
205 Broadway, 

Box 1424. New York. 
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141 We desire to say in our own vindication that had the same 
scruples been entertained by others toward us there could 
be but little ground for complaint. 

Secondly. We are told Mr. Allerton swore before your committee 
that the Goodyear’s Rubber Manufacturing Company, the title they 
now desire to take, was a corporation doing business in the city. of 
New York and conducting a manufacturing establishment there, 
and that this was the corporate name under which they had been 
doing business since March, 1873. 

Thirdly. The facts are these: Our Goodyear Rubber Company 
was organized January, 1873. In March, after we had been doing 
business and become extensively known to the trade under our cor- 
porate names, they took the name of the Goodyear’s Manufacturing 
Company, but under that nume they have never conducted business 
until about the Ist of January, 1882, when they hired a room in the 
city with a view of making gossamer garments, an entirely new 
feature of their business and not connected with any invention of 
Goodyear, the work they do here being simply on sewing-machines 
in putting together garments, the cloth for which is manufactured 
by the Glove Company. To say this business is conducted by the 
Goodyear’s Rubber M’f’g Co., a corporation in New York, is not be- 
lieved by this deponent or the trade. 

Fourthly. As to Mr. Allerton’s claim that this, the Goodyear 
Rubber Company, is known under the name of the “ Clothing Com- 
pany,’ the “Union Rubber Company,” and the “Union Tubing 
Company,” or that they are all identical and the same corporation, 

is untrue in fact. 
142 These several companies are all separate corporations, con- 
ducting separate and entirely distinct branches of business, 
having distinct corporate capital, corporators, and officers, and it 
can serve no honest purpose to represent them otherwise. 

Fifthly. Now, as to the charge of piracy of name: In 1873 a no- 
tice, of which the following is a copy, was placed in the hands of 
every dealer in rubber goods in the United States, besides being 
generally circulated : 5 


Special Notice. 


Our company was organized in 1844, and is now the oldest manu- 
facturing company in the business. We have no connection what- 
ever with a concern lately started styled “ Goodyear Rubber Co.” 
We have no branch stores anywhere, and our only office in New 
York is at our warehouse, No. 205 Broadway, and 162, 164, and 166 
Fulton street. To avoid mistakes in future please address us in 
full as below: 

Goodyear’s I. R. Glove M’f’g Co., 
205 Broadway, 

Box 1424. New York. 
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In 1875 the following circular was sent to all our customers: 


To the public: 

We beg to notify our patrons that, being the oldest-established 
Goodyear’s Rubber Manuf’g Co. under the “ Goodyear’s patents ” 
and having established an enviable reputation for our productions, 

there have been many rubber jobbing and retailing houses 
143 _—s started under names quite similar to ours, and we have to 

caution any one wishing to communicate with us to be par- 
ticular and address Goodyear’s Rubber Manufacturing Company 
or Goodyear’s India Rubber Glove Manufacturing Company, 488, 
490, 492 Broadway, New York city. 

Notwithstanding these attacks upon our business and reputation 
we have never replied by counter-circulars or counter-attacks, and 
we deem it only necessary now to reply, in view of the fact that this 
investigation has assumed somewhat of a judicial character; and we 
cannot allow it to be made longer before responsible parties without 
reply. 

That the name of our corporation has not been assumed covertly 
or for any sinister purpose, or with a view to wrong other parties, 
the Trade Journals, which we have every year issued since 1874 and 
sent to every dealer in the country, and particularly to the Good- 
year’s India Rubber Glove M’f’g Co., with whom we have important 
contracts under our respective corporate names, will abundantly 
show. 

We append samples of these Trade Journals to show their char- 
acter and significance. 

Respectfully yours, 
: GOODYEAR RUBBER COMPANY, 
F. M. SHEPARD, President. 
Trade Journals: 
No. 25, Balt., 1876. 
141, Chicago, 1874. 
30, Wm. St., 1879. 


Sworn to before— 3 
JOHN M. HARRINGTON, Notary. 


144. CompLainant’s Exuispit Notice to Propuce ORIGINALS 
OF EnveLopes, &c. April 9, 1883. J. A. S., Examiner. 
United States Circuit Court, Southern District of New York. 


GOODYEAR RuBBer Co. 
vs. 
GOODYEAR’s INDIA RupBER GLOVE MANUFACTURING COMPANY. 


GENTLEMEN : Please take notice that you are hereby required to 
produce at the next hearing in the above-entitled cause, before John 


A. Shields, Esq., special examiner, to be held at No. 59 Wail street, 


New York, on the 22nd day of March, 1883, the originals of the 


~ 
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envelopes, postal cards, and letters described below, and that in de- 
fault thereof we shall introduce secondary evidence of their contents. 

An envelope labeled “ Return to George H. Freeman, Abilene, 
Kansas, * * * ” postmarked “ Abilene, Kansas, July 13, 1882,” 
and addressed ‘ Mr. Andrew C. Frary, care The Goodyear Rubber 
Co., New York, N. Y.” 

A postal card postmarked “ New York, July 17,” addressed “ Mr. 
Brady, Broadway, cor. Broome St., city, with Goodyear Rubber Co.,” 

and dated July 15, ’82. 
145 An envelope postmarked “ Albany, N. Y., July 17” (1882), 
and addressed “Mr. Wm. E. Knickerbocker, Goodyear Rubber 
Co., Broadway, north of Broome St., N. Y. city.” 

A postal card postmarked “Greenwich, Ct., July 22” (1882), and 
addressed “ Mr. Clinton Vanfleet, Goodyear Rubber Co., Broadway 
and Broome St., New York city.” 

An envelope labeled as from F. A. Sinclair, postmarked “ Mottville, 
N. Y., July 28, 1882,” and addressed “Goodyear Rubber M’f’g Co., 
487 Broadway; New York.” 

An envelope labeled as from H.C. Davidson, postmarked “ Mont- 
gomery, Ala., July 26” (1882), and addressed “ I. R. Glove Co., cor. 
Broadway and Broome St., New York.” 

An envelope labeled as from Stephen Ballard & Co., postmarked 
“New York, Aug. 3” (1882), and addressed, “Mr. Van Vleit, care 
Rubber Clothing Co., B’way, above Broome St., city.” 

An envelope postmarked Bethlehem, N. H., Aug. —, 1882, and 
addressed “Mr. Wm. E. Knickerbocker, Goodyear Rubber Co., 
Broadway, above Broome, N. Y. city.” 

An envelope postmarked Bethlehem, N. H., Aug. 5, 1882, and ad- 
dressed Mr. L. A. Pitcher, Goodyear Rubber Co., Broadway, above 
‘Broome, N. Y. city. 

A postal card postmarked Greenwich, Ct., Aug. 8, 1882, and ad- 
dressed Mr. Clinton Vanfleet, Goodyear Rubber Co., Broadway and 
Broome St., New York city. 

An envelope postmarked New York, Aug. 21, 1882, and addressed 
A. C. Frary, Esq., care Goodyear Rubber Co., Broadway, N. Y. city. 

An envelope labeled as from Hamilton Schenck & Co., postnfarked 
New York, Aug. 21, 82, and addressed Fred. Stephenson, Esq., Good- 

year Rubber Co., Broadway, near Central Hotel, New York. 
146 An envelope postmarked New York, Aug. 21, 1882, and 

addressed Mr. Henry Singate, 108 Woster St., in care of Good- 
year’s Rubber Co., New York city. . 

An envelope labeled as from John Wanamaker, postmarked Phil- 
adelphia, Sep. 1,1880, and addressed “The Goodyear Rubber Co., 
504 Broadway, New York.” 

An envelope postmarked Stamford, Ct., Sep. 4, 1882, addressed 
M. F. Stephenson, care Goodyear & Co., Broadway and Broome St., 
New York, N. Y. 

A postal card postmarked Fort Worth, Texas, Sep. 1, 1882, and 
addressed Goodyear Rubber Co., New York city, 503 Broadway. 

An envelope postmarked New York, Sep. 15, 1882, and addressed 


13—309 
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Mr. Johu Church, Goodyear Rubber Co., N. Y., B’way, near Broome 
St. 

An envelope labeled as from the Anawanda Club, postmarked 
New York, Sep. 16, 1882, and addressed A. P. Leacraft, care Good- 
year Rubber Co., B’way and Fulton St., city. 

An envelope postmarked Newport, R. I., Sep. 18, 1882, and ad- 
dressed Mr. C. Van Vliet, Goodyear Rubber Co., Broadway, between 
Spring and Broome Sts., New York city, New. York. 

A postal card from John Wanamaker, Phila., dated 9, 18, ’82, 
addressed the Goodyear Rubber Co., Broadway, New York city, bet. 
Spring and Broome. 

An envelope postmarked Albany, Sep. 22, 1882, and addressed 
A. C. Leaycraft, Esq., care Goodyear Rubber Co., N. Y. city, Broome 
St. store. 

An envelope labeled as from F. Milton Smith, postmarked New 
York, Sep. 26, 1882, addressed Edward W. Clements, Esq. (with 
Goodyear Rubber Co.), Broadway and Broome St., city. 

An envelope labeled as from J. M. Longnecker, postmarked Delta, 
Q., Sep. 27, 1882, addressed Knickerbocker, care Goodyear Rubber 

Co., New York city, N. Y. 
ye A letter dated Oct. 4, 1882, from the First National Bank, 
Indianapolis, Ind., which contained a draft drawn by the 
Goodyear’s India Rubber Glove M’f’g Co. on P. Gramling for $93.99. 

An envelope postmarked New York, Oct. 6, 1882, addressed Mr. 
Fred. Stephenson, Goodyear Rubber Co., Broadway, near Grand 
Cent. Hotel, New York city. 

A postal card from Roll, Thayer & Williams, postmarked Kansas 
City, Oct. 10, 1882, and addressed Goodyear Rubber Co., 543 Broad- 
way, New York. 

An envelope postmarked New York, Oct. 11, 82, and addressed - 
Mr. Fred. Stevenson, care Goodyear Rubber Co., 487 Broadway, 
city. 
A postal card from Summers & Walker, postmarked Monroeton, 
Pa., Oct. 14th, 1882, and addressed Goodyear Rubber Co., 503 
Broadway, N. Y. 

An envelope labeled as from the Simmonds Hardware Company 
and post narked St. Louis, Mo., Oct. 13, 1882, and the letter therein 
contuined, the same being an order for six pairs of drab fishing 
stockings, and being addressed inside to the Goodyear Rubber M’f’g 
Co., New York. 

An envelope postmarked New York, Oct. 16, 1882, addressed to 
Mr. Fred. Stephenson, Goodyear Rubber Co., Broadway, Grand 
Hotel square, New York, N. Y. 

An envelope postmarked Philadelphia, Pa., Oct. 19, 1883, ad- 
dressed Mr. E. W. Clements, care Goodyear Rubber Co, cor. Broad- 
way and Broome, New York. 

A postal card postmarked New York, Oct. 30, 1882, addressed 
Mess. Goodvear Rubber Co., Broadway, opposite St. Nicholas Hotel, 


New York city. 
An envelope postmarked St. Louis, Mo., Oct. 25, 1882, addressed 
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F. R. Vermule, Esq., care Goodyear Rubber Co., Broadway, New 
York, N. Y. 

148 An envelope labeled as from the American Rubber Co., 59 
and 61 Franklin St., Boston, Mass., postmarked Boston, Mass., 

Nov. 6, 1882, addressed J. D. Vermule, ~~ 487 Broadway, New 

York. 

A postal card postmarked New York, Nov. 4, 1882, addressed 
Goodyear Rubber Co., B’way, near Broome St., N. Y. 

An envelope postmarked ‘New York, Nov. 8, 1882, addressed Mr. 
Henry R. Hovey, Goodyear’s, corner Broadway and Broome, city. 

An envelope postmarked New York, Nov. 13, 1882, labeled as from 
Frank & Du Bois, fire, marine, and railroad insurance, 45 and 47 
William St., New York, addressed J. D. Vermule, Esq, Goodyear 
Rubber Co., Fulton and Broadway, N. Y. 

An envelope labeled as from First National Bank of Indianapolis, 
postmarked Indianapolis, Ind., Nov. 15, 1882, addressed Goodyear’s 
Rubber Co., NewYork, N. Y., and the. letter covered by said enve- 
lope which contained a draft on Fred. Barnard, Indianapolis, for 
$712.53. 

An envelope labeled as from Lake Bros., postmarked Grenada, 
Miss., Nov. 14, 1882, and addressed Goodyear Rubber Co., New York, 
N. Y., and the letter covered by said envelope, which enclosed a 
draft, No. 18749, on Lake & Austin, Grenada, Miss., for $301.61. 

An envelope labeled as from Bainburger, Bloom & Co., postmarked 
Louisville, Ky., Dee. 14, 1882, addressed ‘Goodyear Rubber Co., New 
Torn, B. 34 448 B’ way, and the letter therein contained advising 
the return of two rubber coats. 

An envelope labeled as from Green’s bank, and postmarked Jack- 
son, Miss., Dec. 20, 1882, addressed Mess. Goodyear’s India Rubber 
Co., New York, N. Y., and the letter covered by said envelope which 

returned unpaid a draft on Stevens & Saunders for $18. 
149 An envelope labeled as from the First National Bank 

of Indianapolis, addressed Goodyear Rubber Co., New York, 
N. Y., and the letter covered thereby, dated on or about the 24th of 
December, 1882, and which contained a draft on Louis Dessar, In- 
dianapolis, for $69.11. 

Yours, etc., 

MacFARLAND, REYNOLDS & LOWREY, 
Solicitors for Complainant. 

To Messrs. Betts, Atterbury & Betts, solicitors for defendants. 

Due service of a copy of the within notice is hereby admitted. 

Dated New York, 19th March, 1883. 

BETTS, ATTERBURY & BETTS, 
Solicitors for Defendants. 
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COMPLAINANTS Exuipit No. 25. 


oO 3 F 

SO 

Py ¥ April 9th, 1883. 

oa Ec J. A. S., Examiner. 

" — 

= Ls Address P. O. box 1424. 

° “6 New York, Jan’y 26, 1882. 
= 28 Received from Messrs. Rubber Clo. Co. nine hundred and 
3 ez five and {5 dollars for Dec. acc. 

aoe $905.54. | ai 

oo 5 GOODYEAR’S RUBBER M’F’G CO., 
sve Per C. C’K. 

“ot 

32% Have removed to 503 and 505 Broadway (St. Nicholas 
SEES Hotel block). 

150 The following receipts are from the receipt book marked 


CoMPLAINANT’S Exuisit No. 26. April 9,1883. J.A.S., Examiner. 
me ac WE ¥. 


New York, July 6, 68, received from Mr..W. G. Vermilye six +%,% 


dollars in full to Ist inst. 
GOODYEAR GLOVE CO. 
$6.29. FOLSOM. 


ao. Wee Vv. 


Received, New York, Aug. 18, 68, of W. G. Vermilye sevenieen 
and +, in full to Ist inst. 
GOODYEAR’S GLOVE CO. 
$17.06. GREY. 


peat,  W.G. ¥. 


Received, New York, Nov. 11th, 1868, of W. G. Vermilye one 
hundred and thirty-eight and ,;3; dollars in full for ace’t to 1st inst. 
GOODY EAR’S GLOVE CoO. 
$138.13. . GRY. 


No. D. W.G. V. 
Received, New York, Dec. 11th, 1868, of W. G. Vermilye sixty- 


two and ;°°5 dolls. in full to Ist inst. : 
GOODYEAR GLOVE Co. 
$62.50. Per GREY: 


151 No. E. W.GV. 


Received, New York, March 6, 1869, from Mr. W. G. Vermilye 
two 7‘;°5 dollars in settlement February account. 
GOODYEAR’S GLOVE Co. 
WELLS. 
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No. F. W.G. V. 


’ Received, New York, Apr. 12, 1869, from Mr. Wm. G. Vermilye 
two ;5,°, dollars in full for Mar. ace’t. 
GOODY EAR’S GLOVE CoO. 
$2.80. JAMES G. WELLS. 


No.G. W.G. V. 


Received, New York, May 15,69, from Mr. W. G. Vermilye eight 
“ey dollars in full to 1st inst. 
GOODYEAR GLOVE Co., 
38.95. Per A. P. L. 


me. i. WG V. 


Received, New York, July 17, 1869, from W.G. Vermilye check 
for seventy-five ,';y dollars in payment of June acc’t. 
GOODY EAR’S GLOVE Co. 
$75.37. WELLS. 


152 Nol. W.G. V. 
Received, New York, Aug.12,’69, from Mr. W. G. Vermilye twenty- 


three ,°, dollars in full to Ist inst. 
GOODYEAR GLOVE Co., 
$23.25. ry &. &. da 


Ow ae ee 


Received, New, York, Sept.10,’69, from Mr. W. G.Vermilye twenty- 
five ;%%, dollars in full to 1st inst. 
GOODYEAR GLOVE Co., 
PY tis Bo Oe 


ne. Ee. WY. 


Received, New York, Oct. 15, 69, from Messrs. W. G. Vermilye & 
Co. nineteen +7,°, dollars in full to Ist inst. 
GOODY EAR GLOVE Co., 
$19.20. Pr A. F. be 


No. L. W.G. V. 


Received, New York, Feb. 21, ’70, from Mr. W. G. Vermilye forty- 
one ;',8; dollars in full to Ist inst. 
GOODYEAR’S GLOVE CO., 
$41.18. ! R. G. ALLERTON, Treas. 


53 No. M. W.G. V. 


Received, New York, May 3, ’70, from Mr. W. G. Vermilye 
ten ;°s%5 dollars in full for ace’t to 1st inst. 
GOODYEAR GLOVE CO., 
$10.80. | PrA.-?. ls 
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CompLAINANT’s Exuipit No. 26. April 14,1883. J.A.S., Examiner. | 


United States Circuit Court, Southern District of New York. 


THE GoopYEAR RUBBER Co. 
vs. 
THe GoopyEAR InpDIA RuBBER GrLovE MANUFACTURING Co. ef al. 


Take notice that you are required to produce at the next hearing ~ 
herein, April 14th, 1883, the contents of a certain envelope postmarked 7 
“Birmingham, Conn., April 11,” addressed “Goodyear Rubber Co., 

New York, N. Y.,” viz., a bill from Goodyear’s Rubber M’f’g Co. 

and Goodyear’s India Rubber Glove M’f’g Co. to Derby Silver Co., 
dated March 5, 1883, for } doz. D. C. ice aprons, $11.25, and 

154 acheck dated April 11th, 1883, drawn by the Derby Silver 
Co., for $11.25, to the order of Goodyear Rubber Company. 

In default of such production secondary evidence will be intro- 

duced as to the same. 
Yours, «c., 
MacFARLAND, REYNOLDS & LOWREY, 
Sol’rs for Compl’t. 
Dated April 13, 1883. 
To Betts, Atterbury & Betts, sol’rs for defendants. 


City AND County or New YOrK, 88: 


Woodruff De Veau, being duly sworn, says that on the 13th 
day of April, 1883, he served the foregoing notice upon Betts, Atter- 
bury & Betts, attorneys for Goodyear Rubber M’f’g Co., by leaving 
a copy of the same with the person in charge of the office of said 
uttorneys, at number 120 Broadway, New York city, the said at- 
torneys being then absent from their said office. 

WOODRUFF De VEAU. 


Sworn to before me this 13th day of April, 1883. 
RO. L. HARRISON, 
Notary Public, N. Y. Co. 


155 CoMPLAINANT’S Exuipit No. 27. April 14,1883. J.A.5S., 
Examiner. 


eee eee eee eee eee eee eee eee 


Return to THE DERBY SIL- : a, ye oes ey 
VER CO., Birmingham, Conn., : con ae : _ ed : 
if not delivered within 10 days. sapr. 24, : stamp. 


eeere eee ree eee eee eee eee eee 


Goodyear Rubber Co., 
New York, 
N. Y. 
April 12, 1883, we received this envelope. It contained a bill to 


Derby Silver Co., dated March 5, 1883, for half doz. D. C. ice aprons, 
amounting to $11.25, and a check, dated April 11, 1883, from the 
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Derby Silver Co., W. J. Miller, treasurer, for $11.25, drawn to the 
order of Goodyear’s Rubber Co. (ch’k No. 5275). The bill was from 
the Goodyear’s Rubber M’f’g Co. Bg Goodyear’s India Rubber 
Glove M’f’ g Co., 503 & 505 Bway, N. Y. city. We sent the bill and 
check to the G. . R. Glove M’f’g 0° s store, 503 B’way. 

W. S. VERMILYE. 


I delivered the above bill and check to the Goodyear’s I. R. Glove 
M’f’g Co. (cashier’s desk). 
April 12, 1885. 
H. H. SHEPARD. 


156 Uwnirep States oF AMERICA, | te 
Southern District of New York, f” 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second 
circuit, do hereby certify that the foregoing pages, numbered from 
one to one hundred and fifty-five, inclusive, contain a true and com- 
plete transcript of a part of the record and proceedings had in said 
court in the case of the Goodyear India Rubber Glove Manufactur- 
ing Company and the Goodyear Rubber Manufacturing Company, 
appellants, against the Goodyear Rubber Company, appellee, as the 
sume remain of record and on file in said office, and which is by 
stipulation of counsel for the respective oo (said stipulation 
being hereunto annexed) to be certified me to the Supreme 

Court of the United States as a part of the record on the ap- 
157 ~—i—peal, the same having been omitted by mistake from the 
original record certified to the said Court. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this twenty-first day of 
March, in the year of our Lord one thousand eight hundred and 
eighty-five, and of the Independence of the said United States the 
one hundred and twelfth. = 

[Seal of U.S. Circuit Court, South. Dist. New York. } 


TIMOTHY GRIFFITH, Clerk. 


Endorsed on cover: Supreme Court U. S. 1887, October term. 
No. 309. The Goodyear India Rubber Glove Manufacturing Co. ef 
al., appellants, vs. The Goodyear Rubber Company. Stipulation of 
counsel and addition to record. 

Stamped on cover: Office Supreme Court U.S. Filed Mar. 26, 
1888. James H. McKenney, clerk. 


Burgoyne Quick Printing Co., cor. Centre and Wi.8 


UMTED STATES SUPREME COURT. 
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THe GoopyeaR Inp1A RuBBER GLOVE | 
MANUFACTURING COMPANY ET AL., 
Appellants, | 


VS. 


THe GoopyEAR RupBer Company, 
Respondents. | 
It is hereby stipulated and agreed by and between 
the solicitors for the respective parties herein, that the 
Complainant's Exhibit No. 46 may be printed by the 
appellants herein and transmitted to the Clerk of the 
United States Supreme Court; such exhibit so printed 
to have the same force and effect as if it had been 
printed by the Clerk of the United States Supreme ; 
Court in the regular manner. Said Complainant's Ex- 
hibit No. 46 having been omitted inadvertently from 
the record transmitted by the Clerk of the United 
States Circuit Court for the Southern District of New 
York to the Clerk of the United States Supreme Court. 
Dated April 25th, 1888, 
W. W. McFarwanp, 
Of Counsel for Respondents. 
Freperic H. Berts, 
Of Counsel for Appellants. 
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Complainants’ Exhibit No. 46, Feby. 23d, 
1884. 


wet ) 


THE GoopygaR Inpia Rusper GLove | 
MANvUPACTURING COMPANY and Jon- | . 
ATHAN MapBetr and Epwin W. | 


BULLINGER, State of Missouri, 


| 

| 
aT ae: r of St. 
Ps | 2. 


In the Cireuit Court 
AGAINST of said St. Louis 
| County. 

’ , rTe < vi 
Dante, B. Moore and Georce B. | 0ctoberTerm,1867. 
THOMPSON, 


Defendants. 


Plaintiffs state that on or about the 7th day of June, 
A. D. 1847, the said first-named plaintiff was formed 
and created a body politic and corporate under and in 
pursuance of the laws of the State of Connecticut, for 
the manufacturing and trading purposes hereinafter 
mentioned, and hath ever since continued to do busi- 
ness as such corporation, under its corporate name and 
style of the ‘“‘ Goodyear India Rubber Glove Manufac- 
turing Company,” to wit, in the States of Connecticut 
and New York, and elesewhere. That when said cor- 
poration was created, and for many years thereafter, one 
‘Charles Goodyear, of said State of Connecticut, had 
obtained, and himself and assigns continued to hold 
letters patent of the United States, originally granted 
to said Goodyear as inventor thereof in the year 1844, 
reissued in 1849 and extended in 1858, for certain new 
and useful improvements in the manufacture of india 


rubber goods and fabrics ; that the india rubber goods. 


manufactured under said patents were of much greater 
value than any other india rubber goods in the markets 
of the United States, and came into extensive use and 
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great demand ; by means whereof the fame of said in- 
ventor, and of the goods manufactured by the processes 
so by him invented and patented, became widely ex- 
tented throughout the United States and other contries. 

That said corporation plaintiff was formed chiefly 
for the purpose of manufacturing and selling india rub- 
ber goods under the letters patent aforesaid ; that to 
secure the benefit of the reputation enjoyed by said 
Goodyear, inventor and patentee as aforesaid, the said 
inventor not being himself engaged to any considerable 
extent in such manufacture, but himself as assigns dis- 
posing of rights under said letters patent to others, the 
said corporate name and style of “GOODYEAR INDIA 
RUBBER GLOVE MANUFACTURING COMPANY” 
was adopted by said corporation plaintiff when created ; 
that said corporation duly purchased from said Goodyear 
and assigns, owners of said patents, the license and privi- 
lege of manufacturing and selling india rubber goods 
thereunder and by the process aforesaid, and until the 
expiration of said extended patents, to wit, about the 
year 1865, did, and hath ever since continued to manu- 
facture such goods and fabrics by the processes afore- 
said, and to sell the same. 

That by the energy of its agents; and by the superior 
quality of the goods aforesaid by it manufactured, and 
sold by the expenditure of large .sums of money and 
much time and labor in advertising and otherwise mak- 
ing known to the public the quality of its said wares 
and products and the business of said corporation, to 
wit, under the said name and style .of ‘“ Goodyear’s 
India Rubber Glove Manufacturing Company,” said 
corporation had built up, long before the grievances 
herein complained of, a large and profitable business in 
the City of New York, its principal place of business, 
and elsewhere, and had created an extensive demand 
for the goods so by it made and offered for sale, and 
was enjoying large and increasing profit therefrom, and 
was widely and favorably known by its corporate name 
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and style aforesaid, as the manufacturer and vendor of 
such goods. 

Plaintiffs further state that about the month of Feb- 
ruary, A. D. 1866, said corporation plaintiff, desiring 
to extend its said business, established in the City of St. 
Louis, Missouri, a branch or agency for the sale through- 
out the Western, Northwestern and Southwestern 
States of its india rubber goods aforesaid; that in 
order to conduct the same to advantage, said corpora- 
tion plaintiff, and said Mabbett and Bullinger, plain- 
tiffs, entered into an agreement whereby said Mabbett 
and Bullinger undertook and agreed with said corpora- 
tion plaintiff to carry on a general wholesale and retail 
trade in selling and dealing in india rubber goods and 
merchandise, or goods composed wholly or in part of 
india rubber, at said City of St. Louis ; it being further 
agreed that all goods sold or dealt in by said Mabbett 
& Bullinger, at the store or place of business, to be used 
by them in said City for said purpose, should be furnished 
exclusively by said corporation, plaintiff to wit: India 
rubber goods manufactured or purchased by it for said 
store or agency; said Mabbett and said Bullinger, 
plaintiffs, agreeing to devote their whole time and 
energy to said business, in the profits whereof all said 
plaintiffs were to be and are interested, and of and con- 
cerning which said two last-named plaintiffs were to 
account as between said parties agreed. 

Plaintiffs further state that about the month of 
March, A. D. 1866, said Mabbett and Bullinger in pur- 
suance of said agreement procured a suitable store in 
said city and did commence and have ever since dili- 
gently carried on thereat a business such as agreed on 
as above stated, under the style and name of “ Good- 
year’s India Rubber Glove Manufacturing Company.— 
Mabbett and Bullinger, Agents,” to wit, at the place of 
business or store aforesaid, being the store now num- 
bered and known as No. 417 North Fourth street 
(formerly No. 104 North Fourth street) on the west side 


mw 


— 


5 
of said Fourth street, between Locust and St. Charles 
streets, in said City of St. Louis. 

Plaintiffs further state that in establishing as well 
the said branch store or agency as in the original for- 
mation of said corporation, plaintiff, the said corporate 
name of “ Goudyear’s India Rubber Glove Manufactur- 
was used, because of the said reputation 


, 


ing Company’ 
acquired by said inventor and patentee, by whose pro- 
cesses and under whose patents so long as said patents 
existed, said corporation manufactured and sold said 
goods ; which name moreover with the acquiescence of 
said patentee had now long been identified with said 
corporation and the manufactures and wares thereof, 
and with its business reputation and good will in New 
York and elsewhere ; and plaintiffs state that for the 
express purpose of continuing such identification, and 
of distinguishing said corporation, plaintiff and its 
wares, and the said store No. 417 North Fourth street, 
established for the sale thereof, from all other dealers 
in india rubber goods, a sign of unusual color and 
apparance was by plaintiffs set up in front of and over 
said store No. 417 North Fourth street, in or about the 
month of March, A. D. 1886, and which has ever since 
remained hearing thereon said corporate name of 
‘“ Goodyear’s India Rubber Glove Manufacturing Com- 
‘“ pany,” the words “ Goopyear ” and “ India Rubber ” 
being in large and conspicuous letters. 

Plaintiffs further state that the goods and merchan-~ 
dise hitherto sold at or nowin said store were all 
furnished by said corporation plaintiff under its said 
agreement ; that said Mabbett and Bullinger in pursu- 
ance of said agreement on their part for the conduct of 
said business, have expended more than three thousand 
dollars in widely advertising the said store and the 
business thereof among the people and tradesmen as 
well of said City of St. Louis, as in the States of Mis- 
souri, Nebraska, Kansas, Illinois, Iowa, Indiana, Ken- 
tucky—Tennessee, Arkansas, Mississippi, Louisiana, 


eee eer 
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Texas, and in New Mexico, Nebraska and Montana 
Territories, within eighteen months past; that by 
means of said labor and outlay, in connection with the 
quality of the goods manufactured for and furnished to 
said store No. 417 North Fourth street and there _ iin 
offered for sale as aforesaid, the name and reputation of 
said corporation plaintiff as a manufacturer of and 
dealer in said goods, and the business carried on at 
said store No. 417 North Fourth street, St. Louis, ; 
Missouri, under said name, have become widely and 
favorably known to great numbers of persons, trades- 
men and others, in and throughout the States and 
Territories aforesaid, by reason whereof large quanti- 
ties of said goods have been sold at and ordered from 
said store, to the profit of the said plaintiffs, but which 
profit plaintiffs believe and charge would have been 
greater still but for the wrongs and grievances on the 
part of said defendants hereinafter mentioned. 
Plaintiffs further state that prior to the grievances eS 
‘ hereinafter mentioned, and for more than twelve 
months after the said store No. 417 North Fourth street 
had been fully established and in successful operation, 
no other store or dealer in india rubber goods or 
fabrics in said City of St. Louis used or was known or 
distinguished by said name Goodyear, or by any name, 
or combination of words capable of being casually 
mistaken for or confounded with said corporate 
name of said plaintiff by which said store No. 
417 North Fourth street was distinguished and 
known as aforesaid. And plaintiffs state that said store 
last mentioned and the business and management 
thereof had become well known and identified to per- 
sons purchasing, dealing in or requiring for their own 


use such goods as there offered for sale, not only by a 
said full corporate name of said corporation plaintiffs, | : 
but also by convenient abbreviations thereof, such as 
“ Goodyear’s India Rubber Store,” ‘‘Goodyear’s India 
Rubber Co.,” “ Goodyear & Co.,” insomuch that many | 
= 
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letters containing orders and remittances and other- 
wise relating to the business of said store, No. 417 
North Fourth street, and intended for said plaintiffs 
having charge thereof, have been received by said 
plaintiffs from time to time and up to the present time, 
as well from old as new customers in said City of St. 
Louis and elsewhere, addressed to “ Goodyear Dubber 

—" ” Goodyear Rubber Goods Co.,” ae Good year Manu- 
facturing Co.,” “ Goodyear Glove Co.,” “ Goodyear & 
Co.,” “ Messrs. Goodyear” and “ Mr. Goodyear,” re- 
spectively. 

Plaintiffs further state that prior to the month of 
June, A. D. 1867, said defendant Moore was a member 
of the firm of Moore & Paul, doing business at the 
store No. 319 Fifth street, in said City of St. Louis, in 
a different business neighborhood from plaintiff's said 
store, 417 North Fourth street, dealing in india rubber 
goods not manufactured (as plaintiffs believe and state) 
by said Moore & Paul; and said defendant Thompson 
prior to said period was engaged in business, as_plain- 
tiffs are informed and believe, as a clerk, agent or sales- 
man of some business house in New York City known 
as H. G. Norton & Co., also dealing in india rubber 
goods. But plaintiffs state that neither of said defend- 
ants nor said firm of Moore & Paul, nor said H. G. 
Norton & Co., then or at any time used or were in any 
manner known or distinguised in said business by said 
name of Goodyear or by any name resembling the cor- 
porate name of said corporation plaintiff, or liable to be 
mistaken for or confounded with said name then long 
previously adopted and used by plaintiffs as aforesaid 
and by which as above stated plaintiffs were already 
widely and favorably known. 

That about the month of June, A. D. 1867, said firm 
of Moore & Paul ceased to carry on said business and 
dissolved, and shortly thereafter said defendants to- 
gether opened a store in said City of St. Louis for the 
sale of india rubber goods, under the style of Moore & 


= = 
Scat e 
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Thompson, ageuts for “ H. G. Norton & Co.,” which 
new store is known and numbered as No. 309 North 
Fourth street, and is situated in the immediate neigh- 
borhood of plaintiff's said store, No. 417 North Fourth 
street, to wit, on the next block, on the same side of 
said Fourth street, between Locust and Olive streets, in 
said city, which location plaintiffs believe and charge 
was selected by said defendants with a view to the 
wrongs and injuries committed by defendants in that 
behalf and to facilitate the same. 

And plaintiffs state that very soon thereafter, to wit, 
about the month of July, A. D. 1867, the precise day 
not known or remembered, said defendants, with the 
intent thereby, as plaintiffs believe and charge, wrong- 
fully to interfere with the trade and good will of plain- 
tiff’s said store, No. 417 North Fourth street, and by 
mislea ting and deceiving the public and the customers 
of said plaintiffs as hereinafter stated, wrongfully to 
draw away from plaintiffs a part or all of the custom 
and trade so acquired by them as above stated, did 
cause to be set up in front of their said store, No. 309 
North Fourth street in said city, a large and conspic- 
uous sign upon which are painted the words ) 


* GOoDYEAR'S InpIA RuBBER Goops.” 


Plaintiffs further state that no such nor any similar 
sign was previously used by said Moore & Paul nor by 
either of said defendants, so far as plaintiffs know or 
believe, but that said sign does closely resemble as 
well in color as in words and name conspicuous thereon 
the said sign long previously put up and ever since dis- 
played by plaintiffs at their said store, No. 417 North 
Fourth street. 

And plaintiffs further state that said defendants, with 
the like wrongful and fraudulent intent as aforesaid, as 
plaintiffs believe and charge, did cause to be 
printed a large number of bill heads bearing 


a> 
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thereon conspicuously the words “ Goodyear’s 
India Rubber Goods,” and have used and are using the 
same in their business ; and have also, as plaintiffs be- 
lieve and charge in divers other manners since opening 
their said store, No. 309 North Fourth street, in said 
city, with the like wrongful and fraudulent intent to 
draw away trade and - business from plaintiffs, and to 
mislead and deceive persons desiring or intending 
to purchase goods from plaintiffs, have fraudulently 
adopted and used in divers modes and combinations 
the said words ‘‘ Goodyear” and ‘‘ Goodyear’s India 
Rubber Goods” in making known and transacting the 
business of them said defendants. 

Plaintiffs aver that through and by reason of the 
said fraudulent devices, whereby as plaintiffs charge 
said defendants designed to procure business for them- 
selves by using the name and words already identified 
with the store and business of said plaintiffs, divers 
persons, as well such who had previously dealt at plain- 
tiffs’ said store, No. 417 North Fourth street, as others 
acquainted with the reputation thereof and of the goods 
there kept for sale, desiring to purchase the goods so 
furnished and offered for sale by plaintiffs, have in fact 
been deceived and misled, to wit, by said use and dis- 
play by defendants at their said store, No. 309 North 
Fourth street, of said name and words hitherto iden- 
tified (by means of the cost and labor aforesaid) with 
plaintift’s said store, No. 417 North Fourth street, and 
when intending to visit said store, No. 417, and to pur- 
chase goods of plaintiffs thereat, have been induced by 
said signs set up by defendants at their said store, No. 
309, on the next block, being a colorable and fraudulent 
imitation of plaintiffs’ sign above mentioned, to enter 
by mistake said defendants’ store, No. 309, and suppos- 
ing the same to be the store of said plaintiffs, to buy 
goods of said defendants, which, as plaintiffs believe and 
charge, they would not otherwise have done. 

Plaintiffs allege that by means of said fraudulent use 
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and imitation of said name and words and sign long 
previously adopted and used by plaintiffs and by which 
plaintiffs and the said store, No. 417 North Fourth 
street, had become well known and identified as afore- 
said, the said defendants have wrongfully and fraud- 
ulently diverted trade and custom from plaintiffs and 
have committed a fraud upon the public within the 
jurisdiction and control of a court of equity; and that 
by reason of the nature of said injury to plaintiffs, and 
the continuing character thereof, it is impossible for 
plaintiffs fully to estimate the damage sustained by them, 
nor would an adequate remedy therefor be afforded by 
an action at law for damages, even were it possible, 
which plaintiffs say it is not, to ascertain and make 
proof of each instance of such injury. 

Plaintiffs further state that immediately upon dis- 
covering said fraudulent imitation of plaintiffs’ said 
sign, and use of the name and words aforesaid, to wit, 
in the month of July, A. D. 1867, plaintiffs requested 
said defendants to discontinue the same, and to abstain 
from further wrong or injury in that behalf; but that 
defendants, though acknowledging the interference and 
mistakes complained of, wholly refused to remove or 
alter said sign, or to abstain from said wrongful and 
fraudulent use of said name and words, and do in fact 
still continue and persist in the same, and in the frauds 
and injuries above mentioned, for which plaintiffs ask 
judgment for damages in the sum of five hundred dol- 
lars. And for that the further continuance of said 
frauds and wrongs complained of would inflict irrepar- 
able injury upon plaintiffs and no adequate remedy 
therefor would be afforded by an action for damages, 
plaintiffs further pray the Court by its writ of injunc- 
tion in this behalf to restrain and prohibit said defend- 
ants, their servants and agents, from further using or 
displaying to the public the said sign now erected at 
said store, No. 309 North Fourth street, and from mak- 
ing use or causing to be made or displayed any color- 


—_ 
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able imitation of said sign erected and used by plain- 
tiffs as aforesaid at their store, No. 417 North Fourth 
street, and from using, whether by printing, writing, 
or painting, on any sign, bill-head, letter-sheet. 
note paper or in any advertisement or public notice, or 
in any other manner in or for the purposes of or in con- 
nection with the business of said defendants, the said 
name of (Goodyear, or the words (oodyear’s India 
Rubber Goods, or “ Goodyear's Rubber Goods,” or any 
other words or combination of words of device 
whatsoever, whereby any person may be misled or 
deceived or the said store or business establishment of 
said plaintiffs may be mistaken for that of said defend- 
ants, and for such other and further relief as to the 
Court shall seem meet and just in the premises. 

Lucren Eaton, 

With whom is 
Henry Hircucocs, 
Attorneys for Plaintiffs. 


Epwin W. BuLuiincer, one of said plaintiffs for all, 
being first duly sworn on his oath, says that he believes 
the foregoing petition and the matters therein as stated 


are true. 
Epwin W. BULLINGER, 


Subscribed and sworn to 
before me this 5th day 
of September, 1867. 
Cuas. H. Leavy, 
(SEAL. | Notary Public. 
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IN VACATION. 


BeroreE Ocroser Term, 1867. 


THE GoopyEaR InpIA Rupper Co., 
Vs. 


Dan'L B. Moore & AL. 


Betore R. E. RoMBAUER, Judge, Circuit Court, St. 
Louis County. 


September 5th, 1867. 

Plaintiffs present their petition supported by affi- 
davits praying that defendants may be cited to show 
cause why an injunction should not be granted to 
restrain them as in said petition prayed for from the 
commission of certain acts. 

Preliminary restraining order granted on plaintiffs 
entering into bond in the penal sum of three thousand 
dollars. Bond approved. Defendants cited to appear 
and show cause on Saturday the 21st of September, 


10 A. M. 
R. E. RompBaver, 


Judge. 
Saturday, September 21st. 
Defendants appear by counsel, and plaintiffs not . —- 
being ready to proceed, hearing postponed _ till { 
Wednesday, September 25th, by consent of parties. X 


R. E. RomBaverr, 


Judge. 
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Wednesday, September 25th, 


Parties appear by attorneys, and defendants not 
being prepared to proceed, at their request hearing 
postponed until Saturday, September 28th. 

R. E. RompBaver, 
Judge. 


Saturday, September 28th. 


Parties appear by attorneys. Affidavits in support 


of plaintiff's and defendant’s case read, and argument of . 


counsel heard, and the Judge having fully considered 
the case is of opinion that the injunction prayed for in 
plaintiff's petition should not be granted. 

It is therefore ordered and adjudged that the 
restraining order heretofore granted in this case on the 
5th day of September, 1867, be set aside and that the 
preliminary injunction then granted be dissolved. 

R. E. RomBaver, 
Judge. 


STATE OF MISSOURI, 2 .. . 


» 


City of St. Louis. 5°” 


I, Cuartes F. Voce, Clerk of the Cireuit Court, 
City of St. Louis, State aforesaid, certify that the above 
and foregoing contains a true and correct copy of the 
petition for injunction and judges minutes in the cause 
wherein The Goodyear India Rubber Glove Manu- 
facturing Company e? al., are plaintiffs, and Daniel B. 


yy. 
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Moore and George B. Thompson are defendants, as 
fully as the same appear on file in my office. 
In testimony whereof I hereunto set my hand 
and affix the seal of said Court at 
[SEAL. | office in the City of St. Louis, this 
2d day of February, A. D. 1884. 
Cuas. F. VOGEL, 
Clerk. 


| ENDORSED :] 


#6647. The Goodyear India Rubber Glove Manu- 
facturing Co. et al., vs. Daniel B. Moore and Geo. B. 
Thompson ; certified copy, petition and Judge’s min- 
utes on vacation. $5°*° Clerk’s fee paid Feby. 5/84. 
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GOODYEAR’S INDIA RUBBER TH 


SUPREME COURT OF THE UMTED STATES, 


OOGOTOBEREHR TERM, 
ISSs. 


“+e 


MANUFACTURING COMPANY, and THE 
GOODYEAR RUBBER MANUFACTUR- 
ING COMPANY, , 


A pp Mlants. NO. i. 


THE GOODYEAR RUBBER COMPANY, | 


he, sponte yt. 


BRIEF FOR APPELLANTS. 


PREDERIC H. 


» Ff Fr , - 
BE I'S. 


SUPREME GOURT OF THE UNITED STATES. 


GoopYEARS InpIA RUBBER GLOVE 
MANUFACrURING Company and THE 
GOODYEAR Rupper MANUFACTUR- 


ING COMPANY, 
Appellants, 


Vs. 


THe GoopyearR Rupper Company, 
Respondents. 


STATEMENT. 


This cause was originally commenced on the 12th day of June, 
1882, by The Goodyear Rubber Company, a New York corporation, 
in the Superior Court of the City of New York, against The Good- 
year India Rubber Glove Manufacturing Company, a corporation of 
the State of Connecticut, and The Goodyear Rubber Manufacturing 
Company (also a Connecticut corporation), and George M. Allerton 
(a resident and citizen of Connecticut), and John D. Vermeule, 
whose residence and citizenship are not stated in the pleadings, but 
who appears by the evidence to have been a resident of New York 
(p. 43, fol. 95; p. 69, A. 20). . 

On July 20th, 1882, the defendants The Goodyear India Rubber 
tlove Manufactming Company and Goodyear Rubber Company, 
and George M. Allerton filed separate petitions for the removal of 
the cause to the Circuit Court of the United States (pp. 7 and 9, 
and p. 17). 

The bonds offered on such petitions for removal were accepted 
by the State Court (p. 13, fol. 24; p. 15, fol. 28; p. 17, fol. 32), and 
the cause thereupon removed. 


The two corporations defendant filed a joint answer, and the de- 
fendants Allerton and Vermeule filed separate answers (pp. 25 to 35), 
and The Goodyear India Rubber Glove Manufacturing Company, 
one of the defendants, filed a cross-bill against the complainant, 
The Goodyear Rubber Company, on the 16th day of October, 1882 
(pp. 21-25), which the complainant answered on December 12, 1882 
(pp. 38-42). 

Replication to the several answers of the defendants were filed 
by complainant on November 6th, 1882 (pp. 36-38), and replication 
to complainant's answer to the cross-bill was filed January 24th, 
1883 (p. 42, fol. 93). 

The subject of contention in the two suits was as follows : 

The complainant, The Goodyear Rubber Company, alleged that 
it was a corporation organized on November 20th, 1872, for the 
manufacture and dealing in of rubber goods (fol. 4), and was accus- 
tomed to use in its business its corporate name, to which, it con- 
tended, it had exclusive right (fol. 6). 

That the defendant, The Goodyear India Rubber Glove Manu- 
facturing Company, was an older corporation, who had been, as 
alleged, prior to November, 1872, “universally known to its pat- 
“ rons, customers and the public at large by its proper corporate 
‘name of Goodyear’s India Rubber Glove Manufacturing Company ” 
(fol. 7). 

That subsequent to the organization of the complainant com- 
pany the defendant commenced to call itself by the name, ‘“ Good- 
* year’s Rubber Manufacturing Company ” (p. 4, fol. 7), and to ab- 
breviate its full corporate name by the use of the initials for the 
words “ /ndia” and “ Glove,” or by employing relatively small let- 
ters for those words of its name (fol. 9), thereby “ constituting a 
“ ndme for practical purposes almost identical with the names of the 
* plaintiff” (fol. 9). 

That the defendants, Allerton and- Vermeule, were the principal 
owners and managers of the business carried on under both names, 
and “ have done or: caused to be done all the various acts and 
“ wrongs hereinafter complained of” (fol. 8). 

That this abbreviation of the original corporate name of Good- 
year’s India Rubber Glove Manufacturing Company, constituted “ a 
close, unlawful and fraudulent use of the plaintiff's name ” (fol. 9). 

That as a result of the use of the abbreviations of the original 
corporate name of defendant, which have been used on signs over 
the defendant's place of business, at first in connection with, and 
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subsequently “ for its principal sign ” (fols. 10 and 11), the plaintiff 
has suffered much loss and inconvenience by diversion of letters, 
telegrams, ete. 

The several answers of the defendants alleged in similar terms that 
the Goodyear’s India Rubber Glove Manufacturing Company was or- 
ganized under that name in 1847, for the purpose of manufacturing 
india rubber goods, and was licensed under the Goodyear patents of 
1849 (fol. 51), and that after the expiration of said patents, and in 
in 1865, and continuously thereafter, has manufactured and sold very 
largely all kinds and classes of india-rubber goods which had been 
treated according to the patents of Goodyear, and had been,“ for up- 
‘“ wards of twenty years the most prominent corporation or associa- 
“ tion in the City of New York, engaged in the manufacture and sale 
‘“ of Goodyear’s rubber goods bearing the name of Goodyear asa 
‘* part of its corporate title or name used in trade, and for upwards 
‘of twenty years from its wide notoriety as the principal corpora- 
“ tion engaged in the sale of rubber goods in the City of New York, 
“ having the name of Goodyear as a part of its name, has become 
‘and been known to the trade generally by abbreviated, popular and 
“ generally used titles of ‘Goodyear’s Rubber Company, or ‘ The 
“ “Goodyear’s Company, and by other similar titles abbreviated 
‘from the full corporate name aforesaid, in which abbreviated titles 
“ the name of ‘ Goodyear’ in connection with the word ‘Company’ 
“ or ‘Co.,’ or in connection with some similar brief letters or words 
“ indicating a company engaged in rubber manufacturing, has been 
“ the distinguishing characteristic ” (p. 26, fol. 52). 

The said answers further alleged that said original corporation 
“has, by adoption of said name and acquiescence of the public 
“ therein and by general usage, acquired a valuable right and in- 
“ terest in said name as good-will of its business and as a trade 
“name, and has enjoyed and exercised the same for upwards of 
“ twenty years, and the use of such trade name has been recognized 
‘ by the plaintiff and its predecessors in repeated business transac- 


~~ 


“tions” (fol. 52). 

That a large part of its correspondence for upwards of twenty 
years has been under the abbreviated names of “ Goodyear Rubber 
Company” or ‘“ Goodyear’s Rubber Manufacturing Company,” or 
“ Goodyear’s Company,” or similar abbreviated titles (fol. 53). 

That it had registered a trade-mark in “the most generally-used 
“ name of Goodyear’s Rubber Manufacturing Company” (fol. 53), 
and for the purpose of protecting it had filed a certificate of incor- 
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poration under that name in New York as early as March 23, 1873, 
and its trustees and managers had subsequently duly organized the 
defendant corporation under that name in Connecticut (fol. 54). 

The answer further alleges that the organizers of the complainant 
company, prior to January, 1873, had done business only under the 
names of “ Rubber Clothing Company,” or as “F. M. & W. A. 
Shepard,” or as “Shepard & Dudley” (p. 28, fol. 54), but that about 
January 8th, 1873, for the purpose of injuring the defendant, and 
appropriating its well-known trade name and good-will, and illegiti- 
mately securing business, which had grown up under the use of the 
abbreviated names, organized the plaintiff under the name of ‘‘ Good- 
year Rubber Company ” (p. 28, fols. 54-55). 

That its conduct in this respect was promptly protested against 
(fol. 55). 

That the action of the plaintiff had resulted in the diversion of 
business, confusion of names, and general interference and damage 
(fol. 55). 

As separate defenses, the defendant alleges that complainant had 
been guilty of unfair and inequitable conduct, because the defendant 
having been for a number of years located in a large and prominent 
store on the corner of Broadway and Broome street, and having be- 
come known as ¢Ae company at that locality, the complainant com- 
pany, immediately after the removal of the company defendant from 
said location (which they were obliged to do owing to inability 
to renew their lease), moved to an opposite corner of Broadway and 
Broome street, and displayed a conspicuous sign, reading ‘‘ Good- 
year Rubber Company, Broadway, corner of Broome street” (fols. 
56-57), thereby intending to represent to the public that they were 
the defendant corporation, who had become well known at that lo- 
cality (fol. 57). 

That complainant had been further guilty of unfair and inequita- 
ble conduct in untruthfully representing to the trade that it had fac- 
tories at Naugatuck, Connecticut, “ that being the well known loca- 
“ tion of the factories of said defendant corporations” (fol. 57). 

The unswers further alleged that prior to the organization of the 
plaintiff company under its name, other dealers in rubber goods had 
used trade titles such as “ Goodyear Rubber Emporium,” and 
“Goodyear Rubber Works,” and that in view of such prior adoption 
“and use, the plaintiff has no right or title to the relief prayed for 
“in the complaint.” 

The cross-bill makes similar allegations to those found in the an- 
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swer and prays as relief, that the complainant herein may be en- 
joined from interfering with the defendant by the use and appropri- 
ation of the name substantially similar to the long-used abbrevia- 
tions of the defendant’s oldest corporate name. 


It will be perceived from the above statement and an inspection 
of the pleadings that each party to the controversy contends that it 
is entitled, as against the other, to the use of the name which repre- 
sents to the public that it is a company engaged in the general man- 
ufacture of Goodyear’s rubber goods, without limitation as to any 
specitic class or kind of such goods. 

The complainant and respondent claims by virtue of its corpora- 
tion on November 30th, 1872, as against the defendants. 

The defendants and appellants, and the complainant on the cross- 
bill, claim by virtue of twenty years popular usage and acquiescence 
by the public in the abbreviated name, as against an intentional 
interference by complainant, and by virtue of its prompt protest and 
assertion of its rights, as against the plaintiff. 

Proofs were taken at considerable length, and the decinlon of the 
Court below was in favor of the plaintiff corporation. 

A decree was ordered for complainant, and the cross-bill of de- 
fendant was dismissed (pp. 155-159). 

The decree was entered restraining the defendant corporation 
from imitating or using the complainant’s corporate name by the 
suppression of the words “ India” and ‘‘ Glove,” or by writing said 
words in smaller or obscure letters, or by the use of initial letters, to 
indicate said words, of a smaller or more obscure character than the 
letters used in the rest of the name (p. 168). 

The decree, however, provided “that nothing herein contaiged 
“ shall be construed to prevent the said defendants from using and 
“ employing initial letters to indicate any of the component words of 
‘ the said defendant’s name ” (fol. 287). 

The defendant corporations appealed to this Court (pp. 169-173). 


Assignment of Errors. 


1. The Court below erred in deciding that the complainant was 
entitled to an injunction restraining the use of the names “ Good- 
“ vear Rubber Co.,” or “ Goodyear Rubber Manufacturing Co.,” or 
any abbreviations of said integral name. 
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2. The Court below erred in deciding that the defendant should 
be restrained from abbreviating its name. 


3. The Court below erred in not deciding that the complainant 
was not entitled to relief because the name claimed by it was merely 
descriptive, and hence incapable of exclusive appropriation. 


4. The Court below erred in not deciding that the plaintiff was 
not entitled to the exclusive use, as against the defendant, of its 
name, because such name had been in substance previously used by 
others. 

5. The Court below erred in not deciding that the complainant 
was not entitled to restrain the defendant, because the defendant had 
itself been known by and had used a name or names substantially 
similar prior to any adoption by plaintiff. 


6. The Court below erred in not refusing relief to the com- 
plainant on the ground that it “ did not come into equity with clean 


hands.” 


7. The Court below erred in not awarding an injunction and 
other relief to the defendant on the cross-bill, on the ground that as 
between said defendant and said plaintiff the plaintiff had been 
guilty of unfair trading. 


8. The Court below erred in not dismissing the bill for lack of 
jurisdiction. 


Facts Proved. 


A brief statement of the. facts proved in this cause will render 
more intelligible the points presented. 

These facts will be stated in their historical order. 

The Goodyear India Rubber Glove Manufacturing Company was 
incorporated under that name in 1847 in Connecticut. 

It at first only manufactured gloves and articles of that kind 
under license from Charles Goodyear (p. 63, fol. 125). 

On the expiration of the Goodyear patents, about 1863, the com- 
pany went gradually into the manufacture of rubber goods generally 


(fol. 126). 
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And after such general manufacture of rubber goods had com- 
menced the company began to be known popularly by abbreviated 
names, all of which had only one feature or characteristic, to wit : 
the name was generic, indicating a general business in Goodyear rubber 
goods, without limitation to any special class of rubber, such as gloves. 

The abbreviated and generic name was variously put, as follows 
“ Goodyear’s I. R. G. Co.,” “ Goodyear’s L R. G. Mfg. Co.,’ 
“ Goodyear’s India Rubber M’f'g. Co.,” “ Goodyear’s Rubber Mfg. 
Co.,” “ Goodyear’s M’f'g. Co.,” “‘ Goodyear’s Rubber Co.,” “ Good- 
year's Company, and “* Goodyear Company” anid “ Goodyear’s Co.” 

Mr. Kellogg, formerly President and once Vice-President of the 
Company, says (fol. 126) : 

As early as the year 1867 these abbreviated.names had become 
‘“ very common, and we received a large number of letters and orders 
“under those names. We were known to the trade generally by 
“ some of those names, as well as by our full name. I think outside 
‘the trade we were recognized by the abbreviated names in the City 
“of New York, in our Government licenses and other papers. (See 
also Vermeule, p. 44, Qs. 15-23 ; Walker, p. 90, Q. 91.) 

In the year 1872 Mr. Shepard, now President of the Complainant 
Company, and then President of The “ Rubber Clothing Company,” 
submitted a proposition to consolidate the business of The Rubber 
Clothing Company with that of the defendant corporation (p. 50, fol. 
106 ; Addition, p. 13, fol. 21). 

This proposition was promptly declined by the defendant (p. 50, 
fol. 106 ; Addition, p. 13, fol. 21). 

In November, 1872, the complainant company incorporated itself 
in New York, under the name of the “ Goodyear Rubber Company ’ 
(Ad., p. 3, Qs. 6-7). . 

It commenced business about May, 1873 (Ad., p. 18, Q. 117). 

Protest was promptly made by the defendant company against 
the assumption of this uame by the complainant, as substantially the 
name by which it bad long been addressed and as tending to de- 
ceive the public and to injure the defendant's business (Ad. p. 31, 
fol. 45). 

The defendants’ company sent circulars to all of its customers, 
warning them that the new concern had no connection with them and 
was a different concern (p. 95). 

And as years went on and the business of the new concern, the 
complainant, grew and became more and more strongly competitive, 
the defendant company have continued to insist with more and more 
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persistence that they and not the complainant were entitled to what- 
ever benefit and advantage was to be derived from recognition under 
the generic abbreviated name, which signified a company having a 
general business of manufacturing Goodyear Rubber Goods (p. 52, 
()s. 45-47). 

In 1882, the plaintiff, somewhat audaciously, commenced this 
action to restrain the defendants from using the abbreviations by 
which the defendant company had been so long known and addressed, 
claiming that its business was damaged thereby. 


FIRST POINT. 


The name “Goodyear Rubber Company,” is not 
one which is capable of exclusive appropriation. 


I. This is not, strictly speaking, a case of alleged infringement of 
a ‘‘ trade-mark.” 

A right to a trade-mark can only be acquired by applying such 
mark to some article of traffic, and by putting such article marked 
with the mark upon the market. 

Snyder vs. Williams, 44 O. G., 1400. 


The bill does not allege nor do the proofs show that any goods 
have been marked in this way. : 
The suit is, therefore, not strictly a trade-mark suit. 


II. Nor can it be sustained on the theory of a suit for unfair 
trading. 

In such a suit relief is granted against conduct which satisfies 
the Court that a defendant has represented to the public that he is the 
plaintiff and that his goods are those of plaintiff. 

McLean vs. Fleming, 96 U. S., 831. 
Avery vs. Meikel, 27 O. G., p. 1027. 
Sawyer vs. Horn, 1 Fed. Rep., 24. 
Sawyer Co. vs. Hubbard, 32 F. R., 388. 
Moxie Co. vs. Baumbach, 32 F. B., 208. 


The Bill does not allege (certainly in any definite way) a case of 
unfair trading. 
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It alleges an incorporation by complainant under its corporate 
name, and a use by defendants in various ways on its signs on its 
own store and otherwise, of a name which is so nearly similar to 
that of the complainant as to occasion “ much loss and incon- 
venience.” 

But though it calls this assumption of a similar name by defend- 
ant “ fraudulent,”. jt nowhere alleges that the the defendants have 

anton Crted or have intended | to assert, Rar GP apecnes represent rat wae aes 

their concern is the complainant company, or their goods the manu- 
facture of the complainant company; mere general allegations of 


fraud amount to nothing. 
Stearns vs. Paige, 7 How., 819. 
Beaubien ve. Beaubien, 23 How., 190. 


The proofs also are wholly barren of any attempt to establish 
any unfair trading as chargeable to the defendant. They 
simply show that defendant has from 1873, for ten years, uniformly 
and with greater and greater persistency, as time went on, asserted 
its right to be known and recognized by a name similar to that under 
which the complainant incorporated itself. 

These notices and claims to recognition by that name growing 
more and more peremptory as the growth of the plaintiff's business 
rendered their interference more and more troublesome. 

The printed notice mailed to every customer in 1873, was speci- 
fic, saying that the defendant was not the complainant and had no 
connection with that concern (p. 95). 

The protest to the plaintiff in the same year, 1873, was specific 
in claiming the right to the name (p. 31 Add.). 

The circular of 187. reasserts the claim (p. 96 Add.), and agagn 
advises customers to distinguish the address. The persistence of cus- 
tomers, too, in adhering to the abbreviated name, and the inevitable 
confusion induced by plaintiff's growth, led to repeated circulars “ in 
large quantities ” (Add. p. 8, Q. 59 and pp. 91-93), in which both the 
full and more commonly used abbreviations are set out distinctly, 
but always with the full address of defendant. 

The opinion in the Court below does not in the most remote 
manner charge the defendant with any unfair conduct. It states 
simply a case of confusion arising out of similarity of names. 


III. There being no distinct allegation in the bill, and absolutely 
no proof on the part of the complainant, and no finding of the Court 
below that there had been any unfair conduct on the part of de- 
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fendants, the complainant's title to relief must stand wholly and 
solely upon its ability to show that it has an exclusive right to the 
name which it has selected in its Articles of Incorporation. 

We submit that it cannot do so for two reasons, viz. : 


(a) Because the name in itself is incapable of exclusive appro- 
priation, because purely descriptive. 
(b) Because substantially the same name had been previously 


used by others. 


(a) The name “Goodyear Rubber Company,” is a purely de- 
scriptive name, and as such is incapable of exclusive appropriation. 

Although this case is not a trade-mark case yet its proper deter- 
mination is to be found by following the principles which have been 
laid down in trade-mark cases, as such. 

One of the most familiar of all rules in such cases is that names 
cannot be exclusively appropriated which are properly descriptive, 
and which others can use with equal truth as referring to themselves 
or to their products. 

It cannot for a moment be doubted that “ Goodyear Rubber 
Company” means simply and solely a company manufacturing 
Goodyear’s rubber goods. 

Perhaps Mr. Goodyear himself, if he had originally organized a 
company and had styled it “ Goodyear’s Ribber Company,” could 
have retained the exclusive right to that name even after the 
expiration of his patents. 

But even this is doubtful. 

Singer Co. vs. Stanage, 6 F. R., 279. 

Singer Co. vs. Reilly, 11 F. R., 706. 

Singer Co. vs Loog, 8 Appeal Cases ( House of Lords), 15. 
Brill vs. Singer Co., 41 Ohio, 127. 

Fairbanks vs. Jacobus, 14, Blatch., 337. 

Gally vs. Colts Co., 30 F. P., 118. 

Lorrilard vs. Pride, 28 F. R., 434. 


But however this might have been with Mr. Goodyear, surely : 


concern who came into existence in 1872, long after the Goodyear 


patents and Goodyear rubber, as an article, had become public prop- 
erty, cannot arrogate to itself the exclusive designation which means 
simply and solely that it is a company manufacturing Goodyear’s 
rubber goods. 

If this be so then concerns may similarly exclusively appropriate 


, 
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to themselves, even at this late day, names which indicate a busi- 
ness common and equally free to all. 

One concern may Call itself the “Carpet Company,” another the 
“Coal Company,” another the “ Salt Company,” another the “ Rail- 
road Company,” and each may prevent any other company from 
using such generic name. 

This cannot be. A concern which deliberately adopts a mere gen- 
eric name indicative of the character of its business, must bear the 
natural confusion consequent on such act. 

In Delaware & Hudson Canal Co. vs. Clark, 132 Wallace, 311, 
this Court said : 

“To entitle a nume or mark to equitable protection as a trade- 
“mark the right to its use must be exclusive, and not one which 
others may employ with as much truth as those who use it ; and this is 
“so although the use by a second producer in truthfully describing 
‘his product of a name or combination of words, already in use by 
‘‘ another, may have the effect of causing the public to mistake as 
‘to the origin or ownership of the product. Purchasers although 
“mistaken are not in such cases deceived by false representations, 
“ and equity will not enjoin against telling the truth.” 

And again (/d.): 

‘No one can claim protection for the exclusive use of a trade- 
“ mark or trade-name, which would practically give him a monopoly 
‘in the sale of any goods other than those produced or made by 
“ himself. If he could the public would be injured rather than pro- 
“ tected, for competition would be destroyed. Nor can a generic 
“name oraname merely descriptive of an article of trade, of its 
“ qualities, ingredients, or characteristics, be employed as a_ trade- 
“mark and the exclusive use of it be entitled to legal protecti¢h.” 

These principles are reiterated by this Court in Amoskeag Co. vs. 
Trainor, 101 U. S., 61. 


It was expressly admitted, on cross-examivation, by the presi- 
dent of the complainant company that the name of the company was 
purely descriptive, and adopted simply because it was descriptive. 

Mr. Shepard said (Add., p. 15, fol. 23, and p. 20, fol. 30): 

“69 x-Q. What led you to organize the so-called Goodyear Rub- 
“ ber Company ? 

“ A. Well, we thought it was an advisable thing for us_ to do.” 


* % % x % % % % % 


“ 146 x-Q. You don’t answer very definitely as to what the reasons 
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“ were that induced you to organize this Goodyear Rubber Co. 
“ You state you thought it was advisable. Won't you give us in de- 
“ tail the reason which led you to organize the Goodyear Company ? 

‘A. Well, sir, we proposed to doa more general business than we 
“ had at any time before, and we thought that the name under which 
“ we had done some of this business at those western places seemed 
“ to limit the business to a particular line of goods, so we were con- 
“ sidering choosing a name that would be more _ general in its char- 
acter. That was the line of reasoning.” * * * 

“ 149 x-Q. Why did you select the name of the Goodyear Rub- 
ber Company ? 
“ A. Because we thought, under all the circumstances, it was as 

“ good as any other we could think of.” * * 

“ 152 x-Q. Can’t you give any more definite answer than you 
have now given ? 

“ A. Iam unable to see how I can. 

“ 153 x-Q. Now, what was there about the name that rendered 
“ that particular name desirable to you ? | 

“ A. Now, I think of it, I can. We had some licenses from Chas. 
“ Goodyear to manufacture some rubber goods—I remember that 
“ now—and we had thought of manufacturing these goods.” 

“154 x-Q. What was it in the name that you selected that was 
“ particularly desirable to your business—the name of Goodyeai 
‘ particularly desirable ? ” 

“A. Well, it was, as I said, a general name that applied to all 
“ branches of the india-rubber business, and we thought it was as 
‘ good a combination as any as we could think of. 

* 155 x-Q. Did you expect to get any advantage from the use of 
“ the name ‘ Goodyear’ ? 

‘A, Not any particular advantage. 

“156 x-Q. Has that part of the name been of any advantage to 
‘ your business, do you think ? 

“A. Well, I don’t know that it has, particularly ; it may have 
“ and it may not. 

“157 x-Q. You could not say that the name of Goodyear is of 
“ any value to your business ? 

“A. I don’t know that it does any harm or good. 

“158 x-Q. How about the name of ‘ Rubber,’ did you expect to 
‘ get any particular advantage from using that ? 

“A. The three words designated, as we thought, the general 
‘character of the business that we proposed to do—Goodyear, 
“ Rubber and Company. 


ss 
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“ 165 x-Q. Did you attach any importance to the word ‘ Good- 
“* vear’ in connection with Company, as distinguished from any 
“ other word that you might have adopted ? 

“A. Lt indicated that we dealt in goods which were manufactured 
“ under the process of Charles Goodyear. 

‘“ 166 x-Q. Aside from that, was there any peculiar significance 
“in the name ? 

a Wedd, it seemed to he appropriate to the line of goods which 
" te were dealing wn. 

“167 x-Q. Has the use of the word ‘Goodyear, in connection 
“ with the name ‘Company,’ been of advantage to your business ?” 

“A. I am unable to tell you. 

“ 168 x-Q. Do you think that there is anybody that could tell 
“ better than yourself ? | 

“A. I don’t know how that is, [ am sure. 


(6) The name of the complainant is also incapable of exclusive’ 
appropriation by them, because it was not, in 1872, substantially 


hew. 


1. The defendant company had been incorporated ever since 
1847, under the title of “‘ Goodyear’s India Rubber Glove Manufac- 
turing Company.” 

From 1862 and onwards it had been known to a considerable 
portion of its customers, at least, by abbreviated names, all of which 
were substantially identical to that of complainant’s. 

This branch of the case will be treated in greater detail under 
“SeconD Pont.” . 


2. There had also existed, prior to 1872, the following concerns : 
THe GoopyearR KusBer Works (used from 1868-1870). 
Vermilyea (Add., p. 60, x-Qs. 100-105 ; Complts.’ Exh. 
Nos. 39, 40, 41, 42, 43, 44 and 45, pp. 150-155). 


GoopyEak’s RuspBer Emporium (used for 40 years). 
Gatchel, (p. 125, x-Q. 6; Complainants, Exhibit No. 38, 
p. 149). 


Tue GoopyEARsS Meratuic Rupper SHOE CoMPANY. 
Shepard (Add,. p. 25, x-Q. 220). 
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GoopYEAR MANUFACTURING CoMPANY (p. 162), incorporated in 
Massachusetts in 1845 (by Henry B. Goodyear and others). 


This last was introduced in connection with a petition 
for rehearing, which was disallowed (pp. 159-164). 


ae 


The Court below found the fact of prior use of such names in 
favor of the defendant, saying (fol. 257, p. 156) : 

‘ Neither party makes any claim of exclusive right to use the 
“ word ‘Goodyear’ alone, that word having become a generic term 
“ of description applied to a large class of india-rubber fabrics be- 
“ fore either party became a corporation, or the word ‘ Goodyear’ 
“in comhination with ‘rubber. There were trading concerns 
“ called the ‘Goodyear Metallic Shoe Company.’ ‘The Goodyear 
“* Rubber Works’ and the ‘Goodyear Rubber Emporium,’ before 
“ either party claimed the right to the name in controversy.’* 


* This last remark is not quite correct, as several of the above names were not 
used so early as the commencement of the recognition of DEFENDANTs, under its 
abbreviated names, though they were all prior to complainants use. 

Some of the sentences in the opening part of the opinion of the Court below 
may convey the impression that the defendant conceded that the name was one 
capable of exclusive appropriation. 

This is not correct as may be seen from the brief—but whether it did so or not 
in argument was quite immaterial, as it might insist that the contrary proposition of 
law was more correct, but an examination of the pleadings shows clearly that the 
defendant company insisted by its answer that the name was incapable of exclusive 
appropriation by the defendant because previously used (p. 29, fol. 57), and it 
only insisted on its claim to the possibility of exclusive appropriation in its cross- 
bill, by reason of the admission to that effect by the complainant’s own suit (fol. 45). 

The complainant may contend that it being the first company to incorporate it- 
self under the title of the Goodyear Rubber Co., is entitled to protection against 
others using such name even though they had been previousaly known to some 
extent by it. This is unsound. | 

To make exclusive right to a name or symbol, such use must be new. 

If ever before used as applicable to a like article, it cannot be exclusively ap- 


propriated. , 
Van Biel vs. Brocott, 82 N. Y., 630. 
Thornton vs. Crowley, 47 Supr. Ct. (J. & 8.), 527. 


It is only when a person’s prior and exclusive use to a trade-mark is established 
that the test is to be applied to determine infringement, ¢. ¢., whether the action by 
defendant is calculated to deceive. 

Thornton vs. Crowley, 47 Supr. Ct., 527 


‘* Before the Court can be called upon to apply any test at all, plaintiff's prior 
and exclusive right must be clearly established (/d., p. 529). 


Enoch Morgan’s Sons vs. Truyall, 89 N. Y., 292. 
Popham vs. - Wilcox, 38 Supr, C., 274. 
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SECOND POINT. 


The name Goodyear Rubber Company was 
one by which the principal defendant company 
had, long prior to plaintiff’s incorporation, been 
known by aconsiderable number of its customers, 
and ifit be one which can be exclusively appropriated, 
by either party as against the other, the superior 
right is in the defendant. 


This subject will be treated under several heads. 
1. The Organization of the Defendant Company. 


1. The defendant company, The Goodyear’s India Rubber Glove 
Manufacturiug Company, was incorporated in the State of Connec- 
ticut in the year 1847. 

(See Articles of Incorporation, dated June 1, 1847, 
p. 109.) 

2. In the same year, 1847, they commenced business in the City 
of New York, with their factories at Naugatuck, Connecticut, and they 
have continued the same ever since. 

They were the first manufacturers and dealers in rubber goods 
who adopted a name containing in combination the words now in 
controversy, namely, the words “ Goodyear,” “ Rubber,” ‘ Manufac- 
turing,” and “ Company.” 

3. Until the expiration of the patent of Charles Goodyear, under 
which the manufacture was conducted, the business was confingd to 
the manufacture of gloves and articles of that kind; but upon the 
expiration of that patent they commenced the manufacture of other 
rubber articles. 

Evidence of Stephen W. Kellogg, p. 62, fol. 125, Q. 3, 
T. R. 

4. In 1867, the articles of association were amended, and the de- 
fendants were allowed by this charter to manufacture and sell “ al/ 
kinds” of rubber goods. 

See Exhibit Amendment (page 105 R). 


». The recognition of the defendant corporation by the public and 


we 


trade under the abbreviated titles “ Goodyear Rubber Company,” 


ONG es AF le te 
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“ Goodyear’s Rubber Manufacturing Company,” and other similar 
titles, for Many Years prior to the assumption of the Jormer tLe by 
the complainant. 


(a) The beginning of this recognition in ISG. 


From about the year 1862, the defendant company began to be 
addressed by the public and the trade by various abbreviated titles, 
which were not substantially different from that which the complain- 
ant claims to control.* 

See package of letters of the year 1862, Exhibit Letters, 
Package No. 13, Vermeule Ev., p. 47, T. R., Q. 23, and 
Kellogg Ev., p. 63, T. R., Q. 3. 


(b) The increasing recognition by letters and orders from 1867 
to 1873, when the complainants assumed their present title. 

As early as the year 1867 this use of the abbreviated title by the 
trade and public in addressing the defendant company (we say “ title,” 
for the variations were immaterial, all forms being in substance 
the one in controversy and including both the title ‘Goodyear Rub- 
ber Company ” and ‘Goodyear’s Rubber Mfg. Co.,”) had become 
very common, and from that time onward to the year 1873, when 
the complainants commenced business under their present title, this 
public use of their title became more and more frequent until the 
years 1871 and 1872, when a “ very large part of: our (defendant's) 
business was done under those names” (Kellogg, p. 63, R., fol. 126). 

From the evidence of Mr. Vermeule, the present president, and 
of Judge Kellogg, the former president of the company, and from 
the letters and orders produced by them and read before the Court 
(see pages 45 to 48, R., and pages 63, 64, R., and 66, 67), we 
find the following documentary proof : 

In 1867 there were 16 letters and orders addressed to the “ Good- 
year Rubber Manufacturing Company,” with various abbreviations of 
the last two words, and 23 others to the “Goodyear Rubber Com- 


* The bill of complainant’s expressly alleges that the use of initial letters in- 
stead of ‘‘ India” and ‘‘ Glove” or the printing those words in smaller type are some 
of the above recited abbreviations which cause damage (p. 4, fol. 9). Mr. Sheppard, 
plaintiff's president, swears that such abbreviations as ‘‘ Goodyear’s I. R. G. Co.,” 
or ‘‘ Goodyear’s I. R. G. M’f'g Co.,” or ‘ Goodyear’s I. G. Co.,” are abbreviations 
which are mistaken for ‘Goodyear Rubber Co.,” and cause confusion (p. 28, Qs. 
253-9). 


———— 


pany,” or “ Goodyear India Rubber Company,” with similar abbre- 
viations. 

In 1868 256 were addressed to the “Goodyear Rubber Com- 
pany,’ or “‘ Goodyear India Rubber Company,” with various abbre- 
viations; such as “ Rub.” and “ R.” for Rubber; and there were 
199 addressed to the ‘‘ Goodyear Rubber Mfg. Co.,” or “‘ Goodyear 
Mfe. Co.,” with similar abbreviations. There were also 123 ad- 
dressed to the “ Goodyear Co.,” or “ Mr. Goodyear.” 

In 1869 there were 322 addressed to the “ Goodyear Rubber 
Company,” or “ Goodyear India Rubber Co.,” with various abbrevi- 
ation, such as “* Rub.,” or “ Ind. Rubb.,” or “ I. R.;” and there were 
76 to the “ Goodyear India Rub. Mfg. Co.,” or “ Goodyear Rubber 
Mfg. Co.,” with similar abbreviations, and 109 to “ Goodyear Co.,” 
or “ Mr. Goodyear.” 

From 1865 to 1870, in addition to the above, there were 759 ad- 
dressed to “ Goodyear Rubber Company,” with or without the word 
“India,” and 898 to “ Goodyear India Rubber Mfg.,” with or with- 
out “India” (pp. 66, 67, R.), and 176 addressed to ‘ Goodyear 
& Co.” 

In 1870 there were 254 addressed to “ Goodyear Rubber Com- 
pany,” with or without the word India, and with various abbrevia- 
tions. There were 126 addressed to “ Goodyear Rubber (or India 
Rubber) Mfg.,” und 59 to “ Goodyear Co.” or “ Mr. Goodyear.” 

In 1871 there were 200 addressed to ‘“ Goodyear Rubber Com- 
pany, a few having “I.” or “India” before “ Rubber,” and there 
were 91 others with the wora “ Mfg.” added, various abbreviations 
being used, and 64 to “ Goodyear & Co.,” or “ Messrs. Goodyear.” 

In 1872 there were 792 addressed to’ the ‘ Goodyear Rubber 
Company,” some of these also having the word “ India” or “ LL. be- 
fore the word “ Rubber,” and there were 279 addressed to “ Good- 
year Rubber Mfg. Co.,” some of them also having “ Ind.” or “ I.” 
before the word “ Rubber” ; and there were 172 to “ Goodyear Co.,” 
or “ Messrs. Goodyear.” 

Hence, we see that during the five or six years prior to the com- 
mencement of the business of the complainant the defendant com- 
pany had became widely known by the very title they are now 
alleged to have fraudulently adopted, no less than four thousand 
three hundred and twenty-six (4,326) such letters being produced in 
evidence. 

This habit of the trade was exhibited in the majority of the let- 
ters in which they were left free to use the name most familiar to 
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them. For we find that the defendants, at least as early as the 
year 1868, sent out “ return envelopes ” printed with the full title of 
the company, but on which the words “ GoopyEar” and “ RuBBER 
Goops ” were most prominent. 

Kelloge’s Ev., p. 83, R., and “ Defendant's Exhibits 

Return Envelopes of 1868,” pp. 99-100, R. 
Kelloge’s Ev., p. 69, R., x-Qs. 25-25. 
Leaycraft’s Ev., p. 88, Q. 7., R. 


And seventy-five per cent. of the letters were returned in the 
printed envelopes. 
Leaycraft’s Ev., p. 88, Q. 8, R. 


Hence, the opportunity to use abbreviated titles occurred only in 
the remaining twenty-five per cent., the rest being controlled by the 
use of the return envelopes. 

Mr. VERMEULE* says that during the years 1871 and 1872 the 
use of these abbreviated titles occurred “in a@ majority of instances, 
where we had no control+ how they should address us” (p,; 45 R., 
(. 20), and during the previous years, Judge KELLOGG says, “ @ very 
large proportion had some abbreviated name” (x-Q. 30, p. 70, R.; 
see, also, p. 63, Q. 3, R.). — | 

More letters and orders were addressed to the defendant by the 
name of “ Goodyear Rubber Company,” the name now claimed by 
the plaintiff, in 1866 and 1867, than by any other abbreviated title. 
(Kellogg’s Ev., pp. 66-67, R.). 


Mr. Van Vliet, who commenced to act as bookkeeper November 


—— . Ne A ES 


* The recognition of the defendant company by these abbreviated titles in so 
many hundreds of instances, and by so many hundreds of different dealers through- 
out the country, is important in two aspects, viz.: 

First, it proves that the defendant company had acquired the abbreviated titles 
by usage. 

Second, it proves what the material and distinctive words in the defendant’s full 
name were, as the company was known to dealers, and that such distinctive words 
were not ‘*Glove,” but that it was known as the company—-known as the Goodyear 
Rubber (or Rubber Manufacturing) Company- which was doing a general business, 
in contradistinction from other companies dealing only in special classes of rubber 
goods. 

+ That is, when the printed return envelopes were not used. And even these 
made the words ‘* GoopyEar’s RusBER Goops” most prominent. 
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Ist, 1572, says that at the time “a large percentage of the letters 
and checks were so addressed” (p. 73, Qs. 5, 6). 


(c) recognition by printed slips distributed to the trade. 

Among these orders, as early as the year 1867, we find also a 
number of printed slips addressed to the “ Goodyear’s Rubber Mfg. 
Co.” (the very title complained of). 

See the “ Exhibit Slip and Letter” on page 100, R., and Kel- 
loge’s Ev., pp. 83-84, R. 

This is very important as a recognition in a formally printed paper 
of this abbreviated title, six years before the organization of the com- 
plainant under its present title. 

These printed slips were distributed among the trade, and large 
numbers of them were sent to the company with orders. 

Mr. Walker says that from fifty to one hundred of them were re- 
ceived. 


Deft.’s Record, p. 91, R., Q. 3. 


Only three of them have been produced, and this tends to show 
how small a proportion of the whole number of orders and letters 
actually sent by abbreviated titles have been preserved. 


(7) The recognition by the Government License. 

We find that the title “ Goodyear Mfy. Co.” was given to this 
company in the year 1862 by the license of the United States Gov- 
ernment to carry on the business or occupation of retail dealers. 

See license printed on p. 97, R., date November 20, 1862.. 

(e) By the receipts signed by the defendants. 

The complainants after this testimony was produced were 
obliged to abandon the position taken in the complaint that the 
defendants had been “universally” known “at all times” by its 
‘* proper corporate name,” and they next maintained that the only 
abbreviated title was “‘ Glove Company.” 

See evidence of Mr. Shepard, Add Rec., p. 37, Re-d. Q. 25. 


jut this was disproved. 

They produce a number of receipts from 1862 to 1874 (Add. Ree., 
pp. 100-101, and pp. 116-122, R., and pp. 129-133, R.), buat it is 
noticeable that out of 182 specimens on/y one is signed “ Glove Co.” 
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(No. 15, page 117, R., Q. 32). More of them are signed “ Good- 
year’s I. R. Glove Mfg. Co.” than in any other way. 
Many are signed 
GoopyEar’s I. R. G. Mra. Co. 
(See Nos. 70, 71, p. 121, R.; 105, 106, 107, 108, 100, 
110, 111, p. 130, R.; 151, 165, pp. 131-1382, RB.) 


Several are signed 
Goopyear’s I. R. Mra. Co. 
(See Nos. Q. 31, p. 41, Q. 117-119, R.; Q. 72, No. 47, 74, 49, 
(7, 62, p. 121-122, R.) : 


The title 
GoopyEaR I, Rh. Co. 
Is also found (see No. 48, p. 120, R.). 


Thus the complainants have themselves proved that the abbrevi- 
ated title in question was used. 

A good many receipts are signed ‘‘Goodyear Glove Co.” or 
“ Goodyear I. R. Glove Co.” But it is singular that with the above 
evidence before him Mr. Shepard should testify that ‘‘ Glove Co.” was } 
the common designation, when, in fact, the words “ Goodyear” and 
“ Company ” are shown by their own documentary evidence to have 
been the most permanent words in the title. 

Mr. Ropes is called (p. 113, R., 10 Q., rebutting testimony) to 
say that he knew the company by the name ‘“ Glove Co.” ; but he 
cannot specify any one who used this title (1 x-Q., p. 113, R.); he 
cannot tell how often he has heard it called so, nor name any one to 
whom he so called it (p. 113, R., x-Qs. 2, 3). 

Mr. Walker, who was formerly treasurer of the defendant, and is 
now «ut personal enmity with the defendants (page 123, R., x-Qs. 7 to 
10), is called to produce some of the receipts above alluded to; and 
he says that the defendants were sometimes addressed as the “I. R. 
Glove Co.,” or the ‘Glove Co.,” and sometimes “ Goodyear Rubber 
Company,” and “Goodyear Rubber Manufacturing Co.” (Q. 9, 

-p. 115, R.) 1 

The error of the first part of this statement (the last part is 
exactly what defendants claim) is shown by Judge Kellogg, 
who produces ali the letters containing «abbreviated titles, and 
not one of the four thousand letters produced contains the address 

* Glove Co.” or “I. R. Glove Co.” 
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It is a curious fact also that among receipts produced, the two 
signed by Mr. Walker himself are : | 

GoopyeaR IL. R. Mra. Co., per Robert S$. Walker. (See No. 13, 
page 117, R., dated October Ist, 1862.) 

Goopyear’s I. R. Grove Mra. Co., per Robt. S. Walker. (See 
No. 99, page 129, R., dated Feb. 1, 1866.) . 

These show how the witness himself was accustomed to abbrevi- 
ate the title. 

Mr. Gatchell also, who has desk-room /ree in the oftice of 
complainant (p. 125, K., x-Qs. 12 to 14), unites in this effort 
to make “Glove Co.” and “ India Rubber Glove Co.” appear 
to be the title by which the defendants were accustomed 
to signed their name (Q. 11, pp. 124, KR.), thus omitting 
the work “ Goodyear.” He professes to have had many business 
transactions with them; but when obliged to produce his 
documentary proof he cannot produce a single receipt signed 
by either of these titles (see his receipt book and the titles in detail, 
pp. 129-133, R.), and the word ‘‘ Goodyear” is given zm /fudl in 
every receipt but half a dozen, where the title is “ G. I. R. Glove 
Mfg. Co.” (p. 129, R.). 

This theory that “ Glove Company” was the only or was the 
usual title cannot for a moment be considered, in view of the letters 
produced. Judge Kellogg says: “From an examination of the 
correspondence and orders, 1 do not find that any parties in the 
trade in the City of New York recognized us distinctly as the Glove 
Company by the use of the word ‘ Glove,’ except the Rubber Cloth- 
ing Company and the companies with which Mr. Shepard was con- 
nected” (p. 63, R.). He searched for “ all sorts of abbreviations” (x-Q. 
39, p. 70, R.), and the number of letters addressed to Gooflyear 
Glove Company must therefore have been comparatively small. 

Mr. Vermeule says that the complainant company and their prede- 
cessors, the Rubber Clothing Company and W. D. Shepard were 
the only customers who addressed them as the Glove Company. 

The efforts of Shepard and of his counsel to saddle the defendant 
with the title “‘ Glove Company,” omitting even their invariable title of 
“(foodyeur,” are very amusing. They continually speak of the com- 
pany as Glove Company, and this name is forced upon the wit- 
nesses. See the attempt to make Mr. Hodgman say he had gen- 
erally known it as “Glove Company” (page 141, R., Q. 38), and 
his refusal to fail into the trap. 

The evidence of the two or three witnesses that they knew 
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the company by the name ‘ Goodyear Glove Company ” shows an 
additional abbreviated title, but does not even tend to contradict 
the evidence that others knew and familiarly addressed the com- 
plainant as ‘“‘ Goodyear’s Rubber Mfg. Co.” and ‘‘ Goodyear Rubber 
Co.” for many years before 18/3. 

Judge KELLOGG says (p. 71, R., x-Q. 43): 

“They were better known as ‘The Goodyear Rubber Manufac- 
“turing Company’ or the ‘Goodyear Rubber Company,’ for ten 
‘“‘ years prior to 1873, or after they engaged in the manufacturing of 
“ a general line of Goods.” 3 

Mr. Vermilye, the complainant's witness, admits that from 1868 to 
1873 the defendants “ were in the habit of abbreviating their name ” 
(p. 50, Add. Rec., Q. 28). ) 


We submit, therefore, that the proofs are overwhelming that the 
defendant company was known to the trade, and very generally ad- 
dressed, and filled orders and answered letters by the above titles and 
other similar abbreviations from about the year L862, and that this 
custom continued to increase until in the year 1872 (just before the 
adoption by the defendant of the title under which they bring this 
suit) the greater part of defendant's correspondence not contained in 
“return envelopes” was addressed to them under these abbreviated 
titles. 

Bills and letters in which this was done in upwards of four thou- 
sand instances are produced, and the probability is strong that the 
same practice was followed in unnumbered instances where the 
records were not preserved. 


(f) The predecessors in business of the complainants themselves 
had used a similar abbreviated title in addressing the defendants. 

The answer alleges (p. 27, R.): 

“4. And these defendants further show that the complainant herein 
“ has no just or equitable title to use the name claimed in the bill 
“of complaint as against these or any of the defendants, but the 
“ facts in relation to said matters are as follows, viz.: prior to the 
“ year 1873 the persons composing the corporation or association 
“ plaintiff, now calling itself the Goodyear Rubber Company, did 
‘* business only under the name of the Rubber Clothing Company or 
“as F. M. & W. A. Shepard, or as Shepsrd & Dudley, and as 
“such were well known to the trade as a different corporation, or 
“ association, or firm, from said defendant corporation.” 
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It appears that Mr. Shepard, who has been president of the 
complainant company since its organization in 1873, has been presi- 
dent of the “ Rubber Clothing Company” since 1863 (Add. Rec., 
p. 2-3, x-Qs. 4, 5). This company has also been engaged in the same 
business as the defendant in the City of New York (x-Qs. 7 to 12, 
Add. R., p. 3), and one of their competitors (Add. Ree, p. 13, x-Qs. 
36 to 40) ever since its organization; and it sold its business and 
stock in St. Louis, San Francisco and Chicago to the complainant 
(Add. Ree., p. 16, x- Qs. 81, 82). 

Mr. Shepard also did a similar business in New York under the 
firm name of “F. M. & W. A. Shepard” from 1857 to 1865 (Add. 
Rec., p. 10, x-Q. 1), and afterwards as “Shepard & Dudley” (Add. 
Ree., p. 10, x-Qs. 2, 3). 

The defendants produced a receipted bill of the “ Rubber 
Clothing Company,” dated January 18th, 1865, which is addressed 
to 

“ Goopyear I. R. G. Co.” 
See Exhibit, p. 107, R. 


This is identified by Mr. Shepard (p. 30, Add. Ree.). 
The defendants also produced a receipted bill from F. M. and 
W. A. Shepard, dated June 13th, 1865, which is also addressed to 
“ GoopyEarR I. RK. G. Co.” 
See Exhibit p. 106, R. 


This also is identified by Mr. Shepard (p. 29, Add. Ree). 

Thus the houses of the immediate predecessor of the com- 
plainant company and of the gentlemen who were chiefly active in 
organizing that company (see below) both recognized the defersdant 
under one of the abbreviated titles now said to do so much injury to 
them, and to be used with the result to deceive the public. 

Mr. Shepard is also obliged to make what we believe the Court 
will regard as an admission on cross-examination that he knew that 
the defendant, prior to May, 1873. had been addressed as the 
“ GoopYEAR Ruspsper Company (Re-x-Qs. 80, 81, 82, 83, p. 43, Add. 
Rec., 

In answer to this the complainants assert that their name, 
‘Goo lyear Rubber Company,” has been recognized by the defend- 
ants in formal contracts; and they put in evidence an agreement 
relating to dress shields. 


‘ Rubber Company ’? 


24 


This, however, was not in any sense a recognition of the rigfi to 
> > ° | ‘ 


use the name, though, of course, it was a recognition of the fact that 
the company of that name existed. 


Judge KELLOGG says in regard to it (p. 65, BR.) : 

“8 Q. Do you know anything about the circumstances under 
which the defendant, ‘ The Goodyear’s India Rubber Glove Manu- 
facturing Company, entered into an agreement regarding dress 
shields with the complainant, ‘The Goodyear Rubber Company’ 
and ‘The Rubber Clothing Company,’ if so, please state ? 

“A. I was consulted by the president of our company, Mr. Aller- 
ton, upon the matter of those contracts before they were executed. 
Mr. Allerton objected strongly against signing a contract with the 
name ‘Goodyear Rubber Company’ in it, as representing the 
other party. The contract we considered a valuable one to us as 
well as the other party, and rather than lose the contract Mr. 
Allerton and Mr. Vermeule decided tt was best to sign it. 

“9 Q. Was there any intention on the part of the defendant in 
signing that contract or agreement to recognize Mr. Shepard's 
company under its title of ‘Goodyear Rubber Company’? 

“ A. There was none. We considered ‘The Rubber Clothing 
Company’ and ‘The Goodyear Rubber Company’ one and the 
same thing in our discussion on the subject.” 

Mr. Vermeule also says (p. 52, R.) : 

“48 Q. The complainants have put in evidence a_ contract 
between the defendants and the Rubber Clothing Company and 
Goodyear Rubber Company in regard to dress shields; will 
you please explain why that contract was entered into by your 
company ? 

“A. That was a valuable contract, and we found it necessary, 
after mature consideration, to include the ‘Goodyear Rubber 
Company’ in the contract, in order to bind Mr. Shephard, who 
was president of both the ‘ Rubber Clothing Company’ and the 
said ‘Goodyear Rubber Company.’ I mean that he was doing 
the same sort of business under each of these names, and that he 
might have broken the contract as president of the ‘Goodyear 
Rubber Company, in which case we considered we might have 
no redress.. 

“49 Q. You did not then intend the signing of this contract as 
in anyway a recognition of their right to use the name ‘ Goodyear 
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“A. No; we continued our protest after signing that contract, 
“ the same as before.” 


There is, therefore, nothing in the signing of this agreement to 
deprive the defendant of the right to be known by the abbreviated 
name which had been acquired by long public use and acquiescence. 


(g) So universally were these abbreviated titles recognized by 
the public and the trade, that priov to the year 1870 there were 
discussions among the directors of the company at several different 
times as to changing the name of Goodyear’s India Rubber Glove 
Mfg. Co. for a shorter name, leaving out the word “ Glove” (see 
Judge Kellogg’s Evidence, p. 64, R., Q. 5). 

“The idea was to make a shorter name and to use one of the 
‘‘ abbreviated names ” (/d.). 

An examination of the letters and orders in evidence shows that 
many hundred different firms and companies in all parts of the 
country had recognized the defendant by said abbreviated titles. 


3. This recognition of this abbreviated title by the public and trade 
had been naturally induced and promoted by the defendant before the 
complainant existed under its present name. 


(4) Because they were the largest and best known concern doing a 
business and having the name of “ GooDYEAR.” 

It appears from the evidence ef Mr. Vermeule and Judge 
Kellogg that the defendant company had been for many years the 
most prominent corporation in the City of New York engaged in the 
manufacture and sale of Goodyear’s rubber goods, and had acquired 
wide notoriety as the principal corporation engaged in that business 
which had the word “ Goodyear” as part of its name. 

As early as the year 1870 the company had agencies in Chicago, 
Cincinnati and Philadelphia (p. 44, R., Q. 11), and was selling in 
every city of the Union. 

Mr. Vermeule says that, as to variety, they “ dealt the largest in 
the country ” (Q. 14); and that at the time he became connected 
with the company, which was 1870, there was no other organized 
company which was doing a general rubber business which had the 
name of “Goodyear” as part of its name or title (see Qs. 16-18, 
p. 45, T. R.). 


Judge KeLLoaaG says: “I think the defendant company was the 
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‘only company before the year 1873 engaged in the manufacture 
“of a general line of rubber goods that had the words ‘ Goodyear 
“ Rubber’ and ‘Company’ combined in its name” (p. 61, R., 


Q. 14). 


(b) By the use of the word “ Goodyear” as the most prominent 
word in the signs of the defendant company. 

This was the custom of the defendants for may years prior to the 
incorporation of the complainant company under the present title. 

The sign used upon the store on Broadway, from about the 
year 1864 to the present time, was “ Goodyear’s Rubber Goods,” 


~ GOODYEAR’S 
RUBBER 


GOODS. 


The “ Goodyear” was very large and prominent (see Vermeule’s 
evidence, p. 54, R., x-Qs. 69, 70 and p. 49, R., Qs. 24-5, and the pho- 
tograph of defendant’s sign, No. 1, p. 49, R. Qs. 31, 32). 


(c) By the use of the word “ Goodyear’s” as the most prominent 
word of the billheads. 
The billheads used by defendants also had the word ‘“ Goodyear ” 
more prominent than any other word of their incorporated title, and 
the words ‘“‘ Rubber Goods” also very prominet, thus : 


GOODYEAR’S 
India Rubber Glove M’f’g Co., 


MANUFACTURERS AND DEALERS IN 


~RUBBER GOODS 


OF EVERY DESCRIPTION, 
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so that the words “ Goodyear’s Rubber Goods” would strike the eye 
(see evidence of Van Vliet, p. 91, R., and see the bill-heads used 
by the company in the year 1874, printed on page 96, R.). This 
style of bill-heads illustrates that used by the company prior to 
1873 (see p. 80, R., Re-d-Q. 67). 


(7) By the 7/8 of the word - Goodyear’ s,” as the most prominent 
word on the return envelopes. 


The return envelopes of the defendant company, which were 
placed in all the letters sent out by them, also had the word “ Good- 
year” more promiment than any other word in the title (see return 
envelopes of 1868, printed on pages 99 and 100, R.), thus : 


GOODYEAR'S 


India Rubber Glove M’f’g Co., 


MANUFACTURERS AND DEALEBS IN ALL KINDS OF 


INDIA RUBBER GOODS, 


This system of sending return envelopes in the form above stated 
continued from the year 1868 until long after the corporation of the 
complainant. Hence the public and the trade were naturally led to 
regard the word “ GOODYEAR” as the ESSENTIAL and prominent part 
of the title of the defendants, and this accounts for the vast num- 
ber of letters and orders received by them under the abbreviated title 


mentioned. 


(e) By the signature of their name by abbreviated titles containing 
always the words “ Goodyear” and “Company,” and almost always 
the letters “ I. BR.” 


See evidence above. 


(f) By the prosecution of another concern who adopted a similar 
abbreviated sigu. 

It appears, from the evidence of the complainant (rebuttal evi- 
dence, page 155, R., Complainant’s Exhibit No. 46), that as early 
as the year 1867 the defendants made formal claim to be the exclu- 
sive owners of the abbreviated titles now in controversy, and prose- 
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cuted persons named Moore and Thompson for erecting signs with 
dé similar abbreviated title. The complaint in said suit, which is 
offered in evidence by the complainant, shows that four years before 
the organization of their company the defendants had established 
and claimed the name to deprive them of which this suit is brought. 
That complaint alleges (see exhibit separately, printed, pp. 6-7): 
“And plaintiffs state that said store last mentioned, and the 

“ business and manaZement thereof, had become well known and 
‘ identified to persons purchasing, dealing in, or requiring for their 
“ own use such goods as there offered for sale; not only by said 
‘“ full corporate name of said corporation plaintiff, but also by con- 
“ venient abbreviation thereof, such as ‘Goodyear’s India Rubber 
“ Store,’ ‘ Goodyeur’s India Rubber Co., ‘Goodyear & Co.,’ insomuch 
“ that many letters containing orders and remittances relating to the 
‘ business of said store, No. 417 North Fourth street, and intended 
“ for said plaintiffs having charge thereof, have been received by said 
“ plaintiffs from time to time, and up to the present time, as well 
“ from old as new customers in said City of St. Louis and elsewhere, 
” addressed to ‘ Good year Rubber Ca, ; Goodyear Rubber Goods Co.,’ 
“ ‘(Goodyear Manufacturing Co., ‘ Goodyear Glove Co., ‘ Goodyear 
& Co., or ‘ Messrs. Goodyear,’ and ‘ Mr. Goodyear,’ respectively.” 
The injunction prayed for in this suit was against the use by the 
defendants therein of the mere words “ Goodyear’s Rubber Goods,” 
and was of course not allowed, but this exhibit is of great impor- 
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tance for three purposes : 


(1) It proves the assertion as early as 1867 of the defendant's 
property right in the abbreviated title (a number of variations being 
given). 


(2) It conclusively establishes the fact of the use of such abbre- 
viated titles dong prior to the plaintiffs’ organization. 


(3) It shows that the recognition of the defendants by its abbre- 
viated title was not confined to New York, but existed also in regard 
to its western branches. The proof, therefore, of the 4,200 
instances of use in New York and Naugatuck could, therefore, 
probably be multiplied many times. 


THIRD POINT.. 


The Complainant is not entitled to any relief be- 
cause it has not done equity, but has been guilty of 
unfair practices. 


(a) It is claimed in the bill of complaint that the complainant 
was organized November 20, 1872, and commenced business in New 
York January 1, 1873 (see p. 1, R.). It appears, however, from 
the cross-examination of Mr. Shepard, president of the complainant 
company, that business was not actually commenced by the com- 
plainant under its present title until about May, 1873 (see Shepard’s 
cross-examination, Qs. 114-5-7, p. 18, Add. Rec., and Qs. 123 to 145, 
pp. 18 19, Add. Ree.). 

It is claimed by the defendants in their answer that the com- 
plainants cannot maintain their present suit in equity, because they 
have not done equity and do not come into Court with clean hands, and 
it is further claimed in the cross-bill that the complainants adopted 
their present title for the purpose of obtaining the good-will and 
trade of the defendant company by the use of that title. 

That the complainant intended an unfair competition in trade and 
to secure the benefits of the recognized abbreviated title of the de- 
fendants 1s evident from the following fact: That the principal 
managers of the complainant company had been in the same _ busi- 
ness in the City of New York under the name of the Rubber Cloth- 
ing Company for a number of years prior to 1873 (see Shepard's 
cioss-examination, p. 17, Add. Ree., x-Qs. 94-5). The “Goddyear 
Rubber Co.” has continued to do business in the same store as the 
Rubber Clothing Co. up to the present time (x-Qs. 85 and 88, p. 16, 
Add. Ree., and re-cross 22, pp. 39, Add. Rec.). It deals in the same 
kind of goods as the Rubber Clothing Co. (Complts.’ Record, p. 69, 
Add. Ree., Re-d. Qs. 63 to 65). 

The Rubber Clothing Co. sold its interest in the branch stores at 
St. Louis, San Francisco and Chicago to the Goodyear Rubber Co. 
in the year 1873, the managers in the City of New York still con- 
tinuing substantially the same (see p. 23, Add. Ree., x-Qs. 187 to 
191). 

For several years after the organization of the complainant they 
kept no separate bank account from the Rubber Clothing Co. 
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(Shepard’s cross-Q. 93, p. 16, Add. Ree., and cross-Qs. 192-200, 
23, Add. Rec.). 

It is, of course, claimed by the complaintan that the Goodyear 
Rubber Company was an entirely different concern from the Rubber 
Clothing Company ; the identity of the managers and of the places 
of business is clearly shown, while the refusal of Mr. Shepard to 
produce the stock subscription paper of the complainant (x-Q. 271, 
p- 31, Add. Ree.), or the instruments of transfer of property from 
one company to the other (x-Q. 272, p. 31, Add. Rec.), shows that 
the “transfer of property” was only a legal form of changing the 
name. Mr. Vermilye, the assistant secretary, is unable to say which 
company employed him in 1873 (p. 60, Add. Ree., x-Qs. 87 to 99), and 
refuses to tell which company paid him (p. 66, Add. Rec., Re-x-Q. 
33). Evidently there was something underhanded in this change of 
name. Mr. Shepard is also rather shy in regard to giving any 
reason why he and the other managers of the Rubber Clothing 
Company chose the title ‘Goodyear Rubber Company,” rather than 
any other (see x-Qs. 146-149, p. 20, Add. Ree., and x-Qs. 170, 172, p. 
22, Add. Rec.). 

He says this title was “ as good as any other we could think of.” 

‘* We proposed to do a more general business than we had at any 
“ time done before, and thought that the name under which we had 
“ done some of this business at those Western places seemed to limit 
“ the business to a particular line of goods, so we were considering 

‘ choosing a name more general in its character.” 

He does not remember that any one suggested Goodyear — 
ber Company during these discussions (x-Q. 173, p. 22, Add. Rec 

After an adjournment he pretends it was to “ please Mr. > tate J 
(p. 35, Add. Rec., Re-d. Q. 11), and that the “Goodyear Rubber 
Company” “ owned licenses to manufacture goods under patents 
granted to Charles Goodyear, Jr.” (/d.), but on cross-examination he 
cannot give any definite information about these licenses (pp. 41-42, 
Add. Rec., Re-x. 41 to 68, and especially 63), and they were 
made to him personally, and not to the company (x-Q. 58). Com- 
plainant’s counsel refuses to produce the licenses (p. 41, R-x-Q. 43, 
Add Rece.). This “reason” for adopting the name is thus shown to 
be a mere subterfuge. 

It is well known that the patents of Goodyear upon rubber goods 
of the kind manufactured and sold by these parties expired before 
the year 1873. 

The advantage of a name, such as “ Goodyear Rubber Com- 
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pany,” and the general use of a similar abbreviated title by the de- 
fendant company, was well known to the incorporators of the com- 
ee, and we have shown above that they addressed the defend- 
ant by similar titles (see ante, pages 11, 12). 

Shepard admits that at this time he knew that all the words 
used in the complainants present title had been used in the name 
of the defendants (x-Q. 217, p. 25, Add. Ree.), and that the name 
of complainant company was a combination of the words used in 
the name of the defendant (x-Q. 219, p. 25, Add. Ree.), and that the 
defendant had been fo some extent, at least, addressed by the very 
title assumed by the complainant (x-Qs. 80 to 83, p. 43, Add. Ree.). 

It is certainly open to suggestion that the real reason for adopt- 
ing the name chosen was to obtain the benefit of the defendant's 
reputation, especially in view of the fact that Shepard had previously 
made an unsuccessful effort to have the two concerns consolidated, 
for 


(b) Mr. Vermeule says that “a few months previous to their 
‘“ putting up the signs ‘Goodyear Rubber Co.’ Mr. Shepard made a 
“ written proposition to consolidate the New York ends of the two 
‘“ concerns, that of the Rubber Clothing Co. and that of the Good- 
‘“ year India Rubber Glove Co.; after consideration we declined. 
Mr. Shepard asked if we had any proposition to make to bring 
about the consolidation of the two concerns. We told him we 
“had not. He then took the paper and left” (p. 50, R., Q. 37). 

Mr. Allerton first had such conversation with Mr. Shepard, and 
then Shepard came to Vermeule with the written paper (Vermeule’s 
Ey., pp. 58, 59, R., x-Qs. 121 to 124 and 131). 

Mr. Shepard states that he has no recollection of a convétuation 
on this subject with Mr. Vermeule, but “I might have had” (p. 13, 
Add. Ree., x-Q. 45). He admits, however, that there was some con- 
versation with Mr. Allerton upon this subject, Mr. Allerton being then 
the president of the defendant company (x-Qs. 45 to 48, pp. 13, 14, Add. 
Rec.). This proves conclusively that the complainant was aware of 
the advantages that would be derived from the use of the defendant's 
name, and shows the reason for their adopting their new title, Good- 
year Rubber Company. 

From five to six weeks after this conversation the complainant 
company put out upon the stores of the Rubber Clothing Company 
the title “‘ Goodyear Rubber Company” (p. 59, R., x-Qs. 128, 129). 
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(c) The protest of the defendants against the adoption of the com- 
plainant’s present title. : 

Mr. Vermeule testifies that after the conversation in which Mr. 
Shepard suggested the consolidation of the Rubber Clothing Co. 
with the defendants, shortly after the sign was put up, he saw Mr. 
Shepard and expressed his surprise “ that he should have used their 
“ name in that way. Mr. Shepard replied that we had forced him 
“ to do it by refusing to entertain any proposition for consolidating 
“ the two concerns. I remarked that on that theory he would be 
“* justified in forcing his way into our safe if we refused to give him 
‘“‘ the contents.” 

A letter was also written by the defendants to the complainants, 
a copy of which is identified by Mr. Shepard (x-Q. 182, p. 23, Add. 
Rec., and x-Q. 269, p. 31, Add. Rec.). This letter is printed upon 
page 31, Add. Rec., and is as follows: 


May 7, 8. 
“ THe RusBerR CLOTHING Co., 
‘“* 366 Broadway, N. Y. : 
“ Gent’M—We have been long known and understood by people 
“ generally to be the Goodyear’s Rubber Company, and we must 
“ protest against your adoption of that name at this late day as tend- 
“ing to deceive the public and injuring us in our business. We 
“have to request that you cease styling yourself The Goodyear 
* Rubber Company, and return to your true name. We sincerely 
“ trust you will at once see the propriety of this course. 
‘* Yours, etc., 
‘“ (Signed,) GEORGE M. ALLERTON, 
‘“Prest. Goodyear’s India Rubber Glove Mfg. Co.” 


Mr. Shepard admits the receipt of.this letter some time in 1873 
(p. 23, Add. Rec., x-Qs. 184-5-6) ; but before a copy was shown to 
him he tried to maintain that “ it was not a protest” (x-Q. 267, p. 30, 
Add. Ree.). This shows how far his testimony is to be trusted. We 
invite the attention of the Court to this and to his whole testimony 
as full of indications of disingenuousness. 


(2) The interference of the complainant with the defendant's busi- 
ness by the use of this name. 
The identity of the name “ Goodyear Rubber Company ” with the 
abbreviated titles long used by the defendant and recognized by the 
public is substantially admitted by the complainant. 
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Rus- 


The complaint sets forth that the title “ Goopyrar’s 


> ~~ : 
BER § MaAnuracturInG Co.” is “ for practical purposes almost 


“identical with the plaintiff's” (p. 4, R.), and that “ Goodyear’s 
Rubber Manufacturing Co.” is ‘‘ substantially identical with the 
plaintiff's” (p. 5, R.). 

Previous to the organization of the complainant under the title 
assumed in 1872 there was “no confusion in the Post-office about 
letters” (Vermeule, p. 56, T. R., x-Q. 96). 

But as soon as the complainant had commenced business in this 
new name, which was about May, 1873, great confusion at once 
“rose, 

Mr. Vermeule testifies (p. 51, R., Qs. 42, 43) as follows: 

“ (). Have you found, during the years since the complainants 
‘“ have used the title ‘Goodyear Rubber Company,’ any embarrass- 
‘ment in the business of the defendant by reason of the adoption 
* of that name, and, if so, give instances ? 

“A. Yes; through the mails instances occurred daily, where 
‘“ they got our letters and appropriated their contents by filling or- 
‘‘ ders which were intended for us. There was one instance, The 
“ Jackson & Woodin Manufacturing Company, whose order they 
 filled—it was plainly addressed to ‘Goodyear Glove Company.’ 
‘‘ In another instance they filled an order sent to us by telegram by 
‘‘ one of our own travelers, signed by him; and there are a number 
‘“ of other instances which I can’t state here, but can produce them 
‘if necessary. . 

“ 43 Q. Were the orders, letters and telegrams referred to in 
“ your last answer, which the complainant company receivedsand 
‘“ appropriated, although intended for your company, ever returned 
“to you by them ? 

“ A. The telegram was returned after we threatened to sue them if 
‘* they did not deliver it to us—the letter from the Jackson & Woodin 
“ Manufacturing Company they refused toreturn. There were many 
“ other letters returned to us after they opened them, but as a rule 
“they omitted to return the envelopes in which the letters were re- 
“ceived. Many of the letters containing checks or drafts they re- 
“ turned to the senders after opening them, thereby keeping us out 
‘ of the funds from three to ten days, according to the distance of 
* the residences of the senders were. 

“44 Q. Of what date was this Jackson & Woodin letter ? 
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“Tam not sure whether it was 1878 or 1879; it was midwinter 
“ of one of those years. 

“ T wish further co state that that letter is or was in the posses- ) 
“sion of Mr. Shephard. I called upon him at the time, and he 
“ showed me the letter filed away, and declined to return it, as he 
“ didn’t wish to spoil his file. I saw it was addressed to ‘ Goodyear | 
“ T. R. Glove Company.’ ’ 

Mr. Vermeule also relates another recent instance on page 59, 
R. (x-Qs. 135-9). 

See Exhibit Gillett Letter, p. 97, RK. 


Mr. Van Vliet, the cashier of the defendants, also testifies as fol- 
lows (p. 73, 74, R.): 

“ 7 Q. Do you know whether any of the letters, checks or orders 
“ addressed or drawn to the detendant company, under any of the 
“ titles detailed by you, were received by any other person or corpo- 
“ ration ; if so, state who it was, and what was done with such let- 
“‘ ters, checks and orders, and when such things occurred ? 

* A. Since November Ist, 1872, there have been a number of our 
‘ orders and letters, with checks, delivered to the Rubber Clothing 
“ Company, and checks returned oftentimes to the sender, and the 
“ orders, in many cases, filled by them. 

“8 Q. When did such things occur—since 1872 ? 

“A. Since they adopted the name of Goodyear Rubber Com- 
“* pany. | 

“9 Q. Has that occurred every year since then ? 

“ A. I think it has. 

“10 Q. Have you any evidence to show that the Rubber Cloth- 
“ ing Company has received and filled orders intended for the de- 
“ fendant company ; if so, please produce it ? 

“A. Yes, sir; here are two letters of A. E. Lucas, dated Septem- 
“ ber 15th and September 31st, 1883, showing that an order intended 
“for us was filled by the Rubber Company. This was for rubber 
“ boots. 

“ Two letters of Walde, Diehl & Co., dated October 26th and 
“ 27th, 1883, showing that an order intended for us was filled by the 
* Rubber Clothing Company. This was for two dozen No. 2 rubber 
“ spittoons and two No. 5 mats. 

“ Letter containing order of C. T. Bodifield & Company, in reply 
“ to a letter of ours of November Ist, 1882. This order was for 
“ rubber carpeting. 


“~ 
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“ Here is a letter of John Gauche’s Sons, August 3d, 1883, 
“ stating that the last order intended for us was filled by the Good- 

“ year Rubber Company. 

“ D. J. Cushman letter, dated August 3, 1883, an order intended 
“ for us, he there states, was filled by the Rubber Clothing Com- 
* pany. 

“11 Q. Do these instances of the filling of orders by the com- 
‘ plainant company, intended for the defendant company, during 
“the year last past, fairly represent the amount of orders that have 
* _ wee in like manner, filled by them during each of the preceding 

‘ years since 1872 ? 

“A. These orders for 1883 are a fair percentage for the precéd- 
‘ing years. 

“12 Q. Do you know that of your own knowledge ? 

“A. Yes, sir. 

“13 Q. How does it happen that you produce documentary evi- 
‘dence of orders filled only during the past year ? 

‘“A. We have only produced a portion of this year. We have 
‘only commenced for a short time to save the letters in which the 
‘ parties have notified us that their orders were filled by the Rub- 
“ ber Clothing Company. 

“14 Q. Can you produce evidence that checks intended for the 
‘ defendant company were received by the complainant company ? 

we “et fy 

A large number of examples of the receipt by the complainant 
of money or checks intended for the defendant are then produced 
(see R. pages 77 and 78). 

“15 Q. Can you state, of your own knowledge, whether the in- 
‘‘ stances in which the complainant company has received checks in- 
“ tended for the defendant company, and returned them to the cor- 
“respondents, have been as numerous during each of the years 
“ since 1872 as they were during the year 1883 ? 

“A. I think they were.” 

Mr. Vermilye, the assistant secretary of the complainant, admits 
the receipt of “a good many letters and documents ” intended for 
the defendants (p. 46, Add. Ree., Qs. 9 to 12), and that this has been 

the case “to a greater or less extent,” ever since the organization of 
the Goodyear Rubber Co. (p. 54, Add. Ree., x-Q. 17). 

Of course, it has occurred that the defendants have received let- 
ters intended for the complainant, and this is one of the subjects of 
the complaint; but it is admitted by Mr. Vermilye, the assistant 
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secretary of the complainant, that the instances of this character 
have been very few (see p. 55, Add. Rec., x-Q. 28), and subsequent 
cross-examination, in which the witness is obliged to admit that the 
knowledge of the receipt by it of letters intended for the complain- 
ant was chiefly hearsay (x-Q. 34-45, 55-56, Add. Rec.). 

This confusion became so great that Judge Kellogg, former 
president of the defendant company, was obliged to have an order 
from Postmaster James to remedy the difficulty. 

He says (pp. 65-66, R., Q. 11): 

“ After the Goodyear Rubber Company’s sign was put up at 
“their Goodyear Rubber Company's stores, in 1873, and 
“some considerable time after they began to do business as 
“the Goodyear Rubber Company, we began to have trouble 
“ and confusion in regard to our correspondence. We had never 
‘had any before. ‘This confusion increased so much, letters going 
* to the Goodyear Rubber Company that were intended for us, that 
““T came to New York upon the request of Mr. Allerton, the presi- 
‘‘ dent, and went with him to see Postmaster James about it. He 
“ made an order to remedy the difficulty as far as he possibly could 
“ at the post-office. It did relieve the trouble to some extent, but 
“ the confusion afterwards continued and increased so much that I 
“ went.to Postmaster Pearson to procure an order for the same pur- 
“pose. All we asked was extreme care in giving to the complainant 
“ what belonged to their company, and giving to the defendant what 
“ belonged to theirs.” I believe Mr. Pearson made an order to that 
“ effect, or said he would.” 

This order of the Post-office is referred to also by Mr. Shepard 
(Qs. 55-6, pp. 7-8, Add. Rece.), and is printed as Exhibits Nos. 12 and 
13 (pp. 187-188, Add. Rec..). 


In addition to the use of a name closely imitating the name in 
common use as an abbreviated designation of defendant’s full title, 
the complainant for a number of years has been accustomed to make 
representations tending to mislead the public into the belief that the 
complainant company is’the same as the defendant. 


(f) By the representations on their signs and bill-heads that they 
have fuctories in Naugatuck, Connecticut. 

The defendant company has always had its. factories at Nauaa- 
TUCK, Conn. (see Vermeule’s ev., p. 44, R., Q. 10, and Articles of 
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Incorporation of 1847, Add. Rec., p. 73; of 1867, p. 104, R.; and 
of 1873, p. 101, R.). 

The reputation of defendant’s goods was inseparably connected 
with these factories. 

For some years it has placed the words “ Nauaaruck, Conn.,” 
upon its bill-heads in the following form : 


FACTORIES—NAUGATUCK, CONN. 


See Exhibition Illustration of Bi//-heads, dated Dee. 21, 
1874, printed on p. 96, R., and Return Envelopes, p. 
99, R., and see Evidence of Vermeule, p. 44, R., 
(). 10. 


The complainant company in imitation of the defendant's bill- 
heads placed upon its bill-heads the words “ Factories Naugatuck, 
Conn.,” and has done so for a number of years past (Vermeule’s 
Evidence, p. 49, R., Qs. 27-8, and see Defendant's Exhibit Bill- 
head and Order Sheet, printed on pp. 93, R., and 94, R.). 

It is true that these words on the defendant's bill-heads are 
placed under the words “ Rubber Clothing Co.” ; but the title “‘ Good- 
year Rubber Co.” is quite as conspicuously placed, and the ordinary 
purchaser would inevitably conclude that the factories of both com- 
panies are at Naugatuck. 


In addition to this, complainant has long used upon a large and 
conspicuous public sign, painted upon the branch store in St. Louis 
the words, “ Facrorres Navuaatuck, Conn.” (see Exhibit St. Louis 
Sign, and also Testimony of Lewis M. Allerton, Deft.’s Recerd, p. 
86, 87, R., and also Vermeule’s Evidence, p. 49, R., Q. 30). The 
same representation was made upon their sign at No. 363 Broadway, 
corner of Franklin street, in this city (see Vermeule, p. 49, R., 
Q). 29). 

This statement is totally false, and appears to be a willful mis- 
representation for the purpose of misleading the public, and taking 
advantage of the well-known fact that for thirty years the defendant’s 
goods had been made there. 

The complainant endeavors to explain it by saying that they did 
have a factory in Naugatuck, but it appears that the only excuse for 
this statement is that Mr. Shepard, the president of the complain- 
ant, personally rented a factory building in that town, which was 
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never used. He never made an assignment of the lease to the com- 
plainant under either of its titles (p. 136, Re-x-Q. 2). 

Sheppard admitted that it had no factory at Naugatuck (Add., 
p. 32, x-Qs. 281-303). 

But when confronted with proof of his fraudulent signs and bill- 
heads, he says, as one of his many afterthoughts : 

“It was intended to commence making goods there at once by 
the Goodyear Rubber Co. and by the Rubber Clothing Company.” 


Page 137, R., Re-x-Q. 17. 


This shows that the position of the words: ‘‘ Factories, Nauga- 
tuck, Conn.,” under the title Rubber Clothing Co. in the bill-heads 
of the complainant was not intended to confine the factory to that 
company. . 

This excuse for the false representation is as flimsy as the other 
pretenses of fair dealing. 

The factory not only was not in possession of the complainant, 
but it was actually sublet to Mr. Allerton, the president of the defend- 
ant, and he occupied it during the whole period of Shepard's pre- 
tended occupation. 

Shepard’s Ev., pp. 137-138, Re-x-Qs. 22, 25. 


Shepard pretends that Mr. Allerton was his agent to take care of 
the property (p. 135, R., Q. 12), and that he “ paid him for his ser- 
vices ” (Q. 13, p. 135, R.). But he is obliged to admit that no money 
was ever paid Mr. Allerton; “it was a convenience to him and his 
company, that was understood to be the compensation” (p. 137, R., 
Re-x-Q. 21). 

The defendant, therefore, was in occupation of this factory during 
the whole period while the complainant was fraudulently claiming to 
have “ factories in Naugatuck, Conn.” 

The factory was never used by the complainant and no goods were 
ever manufactured in it (see evidence of Louis M. Allerton, p. 86, 
R.; and also the admissions of Mr. Shepard upon page 43, Add. 
Rec., re-cross 74-77, and rebuttal evidence, p. 136, R., Re-x-Qs. 6, 7 ; 
see also Vermeule’s evidence, x-Qs. 151-3, pp. 60-61, T. R.). 

Judge KELLOGG also says: “I think I have known all about the 
* rubber factories of Naugatuck for the last thirty years. The com- 
‘ plainant never had a factory at Naugatuck to my knowledge. I 
“am sure they never manufactured any goods there” (p. 65, R., 


Q. 7). 
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The complainant goes so far as to deny in its answer to the cross- 
bill (p. 41, fol. 89), “that it ever at any time or in any 


sé 


manner or form, represented to the public that it had factories at 
‘* Naugatuck in the State of Connecticut, as alleged by the defend- 
* ant.” 

This denial is a good specimen of the allegations of the com- 
plainant ; and the positive proof presented by the Exhibit Bill-head 
and Order Sheet, and by the photograph of the St. Louis store show 
the amount of reliance that can be placed upon them. 

The claim of the complainants that they had a factory for manu- 
facture of their goods at Middletown, Conn.,is also asham. It was 
only a temporary lease of a factory for boots and shoes (Shepard's 
Ey., p. 18, Add. Ree.). The Goodyear Rubber Co. in Connecticut 
Was a mere paper organization; it did not comply with the law, and 
their charter privileges were repealed by act of the Legislature, 
March, 1880 (Kellogg’s Ev., p. 68, R.). Pub. Acts of Conn., 1880, 
pp. 566, 582, The preamble of the act annulling the corporate 
existence of the plaintiff company in Connecticut is as follows: 
‘“ Whereas, the corporations hereafter named in this act, which have 
been organized under the joint stock laws of this State, have vio- 
lated said laws by failing to make annual returns, aud to do other 
acts required of them by said laws, and have ceased to exercise their 
corporate powers,” ce. 


(g) By the use of the words “ Broadway, corner of Broome street.” 

It appears that the defendants had long occupied a store on 
Broadway, corner of Broome street (see Vermeule’s Ey., pp. 49-50 
R., Q. 33), viz., from 1876 to 1881, and had to some extent ac- 
quired a good-will in that locality, and that they had, during“these 
years, placed on all their bill-heads, order sheets and their printed 
papers the words, 


“BROADWAY Cor. BROOME ST.” 


See Vermeule’s Ey., Q. 35, p. 50, R.; Van Vliet, pp. 
91, 92, R., Qs. 3, 4,5; and Exhibit, p. 111, R. 


In 1881 they were compelled to move from that position, and, 
strangely enough, the complainant company at that time moved into 
the building diagonally opposite, and commenced to put upon their 
bill-head the words “ Broadway, cor. Broome St.” 
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The choice of location at the corner of Broadway and Broome 
street shows that the complainants were anxious to take advantage 
of the reputation and “ good-will” acquired by the defendants ; and 
the use of the words “ Broadway, corner of Broome street,” upon 
the sign on their building (Vermeule’s Ev., p. 50, T. R., Q. 36), and 
the printing of these words prominently upon all their bill-heads 
and letter-heads shows that they were willing to imitate the defend- 
ant’s custom in this respect also. 

The desire to imitate is shown even in the form of words used, 
instead of the more usual form “Corner of Broadway and Broome 
Street.” 

The intention to gather in the defendants’ customers, by the 
familiar words, for years associated with the defendants, is still more 
clearly shown by the placing of those words conspicuously on the 
outside of their store. They were unnecessary as a guide to the 
streets, for the customers who saw the sign must have already found 
the streets ; and they could have had no use but to notify the public, 
“We are the Rubber Company whom you have long associated with 
the Broadway corner of Broome street.” 

Thus we see that the complainant in their bill and letter-heads 
and on the signs copied three of the prominent features of the de- 
fendants’ bill-heads and signs, viz., the words, ‘‘ GoopyEar,” “ Rus- 
BER” and “ Company ”; the words, “ Facrorres, NAUGATUCK, CONN. ” ; 
and the words, ‘‘ BROADWAY, CORNER OF Broome STREET.” 


There is also evidence that the complainants’ clerks represented 
to customers that it was the same company as defendant company. 

Mr. Stephenson, who was at one time employed by the defendant, 
testifies that while he was with them two instances occurred in which 
customers of the defendant informed him that they had gone to the 
complainant by mistake, and had been told there that the complain- 
ant company was the same house as the defendant company (see p. 
101, Defendants’ Record). 


See also Vermeule’s Ev., p. 55, T. R., x-Q. 79. 


4) 


FOURTH POINT. 


Te defendant and not the complainant is entitled 
to any relief that can be given. 


The series of efforts made to protect its own identity and to 
protect their well-known abbreviated names by the defendant, ard to 
assert that it (and not complainant) was the original company known 
by the generic name, which the plaintiff unfairly adopted, has with 
unparalleled audacity been made the subject of the plaintiff’s claim. 

We have shown that the Rubber Clothing Company, or the 
managers of that company, organized the complainant under the 
name of the Goodyear Rubber Company in November, 1872. It is 
claimed that the complainant commenced business in January, 1873 
(see bill of complaint, p. 2, R.), but from the cross-examination 
of Mr. Shepard (p. 18, Add. Ree., x-Qs. 114--L17, and p. 19, Add. Ree., 
x-Q. 133, and p. 20, Add. Rec., x-Qs. 140-145), it appears that the 
business was not started before May, 1873. 

In Murch, 1873 (several months, therefore, before the complainant 
commenced business), the defendants took the first step toward pro- 
tecting the abbreviated names, by which the public had long known 
them by, organizing and incorporating the *“‘GOoDYEAR RUBBER 
ManvuracturinG Gompany.” This was done for the purpose of pro- 
tecting the name (see answer, p. 23, R.) 

They also at once put a sign on their place of business in New 
York with the same name. 

The defendant also formally protested against the adoption of 
the name “ Goodyear’s Rubber Company” in the letter of May 7, 
1873, printed on page 31 (Add. Rec.) 

In the circular of 1873, sent to every customer (pp. 52, and 95), 
they warned the public against confounding them with the new con- 
cern (p. 99). 

This cireular incidentally proves that confusion had a/ready 
arisen, and hence that defendant was recognized and called by the 
generic name. | 

In i875 they mailed to all their customers a notice claiming that 
they were the original “ GoopyEAR Company,” and warning against 
plaintiff. | : 

In 1882 they incorporated under the name of “ GoopyEAR RUBBER 
MANUFACTURING Co. in Connecticut. 
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In 1875 to 1882 their bill heads, return envelopes and signs all 
bore both corporate names, thereby indicating in the plainest man- 
ner that they claimed recognition under both names. | 

They also seriously contemplated commencing suit against the 
complainant, and received the opinion of counsel that they hada 
sood case (Vermeule, p. 51, R., Q. 41). 

Upon this subject Judge KELLOGG says (p. 64, R.) : 

“6 Q. After the organization of the complainant company, was 

“ there a discussion and advice of counsel taken in regard to prose- 
“ cuting them for the use of the name ‘Goodyear Rubber Com- 
“ pany; if so, please state the circumstances and the result ? 

“ A. There were several discussions and consultations on that 
“ subject. I do not think at any regular directors’ meeting the mat- 
“ ter was brought up when I was present, but there were informal 
“ discussions among the directors in 1873 and 1874, and later; and 
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“ I was consulted by the president of the company, as counsel, and 
“asked for my opinion. I gave him my opinion verbally, at differ- 
“ ent times, that an injunction would lie against the complainant. 
“ The reasons why a suit was not brought were, as I remember, that 
“ Mr. Vermeule was opposed to a lawsuit ; that the Rubber Cloth- 
“ ing Company was a valuable customer of our company, especially 
“in the matter of dress shields, which we manufactured, and Mr. 
“ Allerton, as he claimed, and Mr. Shepard were about as good per- 
sonal friends as rivals in the same kind of business can be.” 

The plaintiff seeks to torture these successive acts into indica- 
tions that the defendant, as years went on, made claims to recog- 
nition under a different title to that by which it was at first known ; 
but they only prove that as the plaintiff's business became more and 
more competitive and confusing, they insisted upon their right to 
the generic name with more and more persistence. 


This was done “ for the natural reason that Mr. Shepard was 

“ pressing us to the wall by misleading our customers. and we felt 
| ? 

“ that we must em phasize the fact more and more, in order to hold our 


“trade” (Q. 47, p. 52, R). 


Hence all the acts complained of by the “Goodyear Rubber 
Company ” were done by the defendants for the purpose of protect- 
ing their own rights. 
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The foregoing facts, we submit, fully establish that the complain- 
ant has no right to the relief demanded. 

We also submit that the complainant having made use of the 
name “ Goodyear Rubber Company,” which they knew was one of 
the abbreviated titles applied by the public to the defendant; and 
having used the words, “Factories, Naugatuck, Conn.,” in imi- 
tation of the defendants’ bill-heads and signs, when they well 
knew that they had no such factories; and having taken advantage 
of the good will of the defendants in the location and title, “ Broad- 
way corner of Broome street,” and having done these acts notwith- 
standing the verbal and written protests of the defendants, and on 
account of the refusal of the defendant company to consolidate with 
the Rubber Clothing Company, the predecessor of the complainant, 
they must be held guilty of uafair and unlawful trading against the 
defendants, and an injunction should issue against them. 

If the Court should hold, as we think it must, that the defendant 
had acquired, by usage, recognition under a name which abbrevi- 
ated its full corporate name by the omission of the words which 
indicated a limitation of its business; and should also hold that 
such name was either capable of exclusive appropriation in itself, or 
that the conduct of the plaintiff was such as to indicate an original 
intention in adopting their name to deceive the public into believing 
that they were the defendant corporation, and thereby appropriated 
part of its business, then the defendant is entitled to relief. 


The Court below, on this point, said (fols. 257, 260) : 

“ There is no reason why a corporation may not acquire a prop- 
“erty right to the use of another name as a trade-mark or as 
“ incidental to the good-will of a business as well as an individual, 
“ and, if it has acquired such a right, it will, of course, be protected 
‘in its enjoyment to the same extent as an individual would be. It 
“ cannot be deprived of the mght by the assumption of the name 
“ subsequently by another corporation, and it is immaterial whether 
“ the latter selects its name by the act of corporators who organize 
‘under the general laws of the State or whether the name is selected 
“ for it in a special act by the legislative body.” 


% % * % % ¥ % % 
“Tf the proofs warranted the inference that the complainant 
assumed a name by which the defendant was known for the pur- 


pose of deceiving the public and of supplanting the defendant in 


~~ 
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‘“‘ the good-will of its business, the courts would not only refuse to 
“assist the complainant, but would intervene to protect the de- 
“ fendant.” 
See also 
_ Penny Bell’s Life Case, 5 Jur. N.S., 592. 
otrcPomticn Gazette Case, 2 Abb. Pr., N. S., 459. 


American “ Grocer” Case, 25 Hun, 398. 


Morawetz on Private Corporations says (p. 180) : 
“ It seems that a corporation can acquire a new name by usage 
“ or reputation.” 


Again, on page 181 : 

* A misnomer of a corporation has the same legal effect as the 
misnomer of an individual. A contract entered into by a corpora- 
tion under an assumed name may be enforced by either of the 
parties.” 


Potter on Corporations (Sec. 12, note) : 

“ A corporation may be known by several names.” “ A corporate 
* name may be acquired by usage. 

“ When the corporate name consists of several material words, 
“ the transportation or omission of some of them, or an interpolation, 
“is not a material variance, so long as there is no doubt as to the 
“ body intended to be designated.” 

(Note 15.) “So a corporation may be known by several names, 
( “as well as a natural person, and will be bound by obligations of 
(ti “any sort assumed by its adopted name, as that of a firm or an 


ils “ agent.” 

fie See also Conro vs. Porl Henry Lron Co., 12 Barb., 27. 
He ; Abbott’s Dig., Law of Corporations, p. 538. 

ly All Saints Church vs. Leavitt, 1 Wall., 191. 


Ducthess Cotton M iq. Co., 14 John, 238. 

: Dutch West. Ind. Co. vs. Moses, 1 Stra., 614. 
bi | Knight vs. Mayor of Wells, 1 Ld. Ray., 80. 
4 Mincot vs. Curtis, 7 Mass., 441. 

South Dis. vs. Blakeslee, 13 Conn., 227. 


FIFTH POINT. 
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There are some errors in the opinion of the Court 
below so manifest as to call for special attention. 
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1. The Court below would seem to have been a little uncertain 
in writing its opinion as to the party in whose favor the decision was 
to be rendered. 

The first part of the opinion seems to have been written with 
the intention of adjudging the right to be in the defendants, for it 
proceeds to discuss the question whether a corporation may not ac- 
quire by usage a right to a name which is not its own, and become 
entitled to protection of such acquired name as against a subse- 
quently organized corporation. 

Down to and including the following sentence, 

‘“ It cannot be deprived of the right by the assumption of the 
“name subsequently by another corporation, and it is immaterial 
‘ whether the latter selects its name by the act of corporators who 
‘“ organize under the general laws of a State or whether the name is | 
‘“ selected for it in a special act by the legislative body.” 
it would seem plain that the Court had intended to decide in 
defendant's favor, for if it was satistied, as it subsequently stated, 
that the defendant never had used but had always avoided and pro- 
tested against any abbreviated name, discussion of the legal propo- 
sition that it could have had such a right if something had been 
proved that was not proved was clearly immaterial. 


2. The opinion then proceeds to discuss the proofs as to the ex- 
tent to which the defendant had been known by its abbreviated 
name. (I say name in the singular, because all of the abbreviations 
are substantially the same, having the same generic characteristic, 
and the same absence of express limitation to a special branch of 
business. ) | , 

In this part of the opinion the Court clearly mistakes the proof. 

It speaks of the letters addressed to the defendant prior to the 
organization of the complainant by the abbreviated names as having 
been only of a comparatively small number, “ averaging not over five 
hundred a year.” 

It is difficult to see the importance or significance to be derived 
from ascertaining what the number of letters so addressed “ averaged ” 
when considering long series of years. 

Of course the numbers grew with the growth of the business and 
with the encouragement of the practice. 

As already seen, in the year 1872 (the complainant commenced 
business in May, 1873), the defendant has produced 1,243 letters 
addressed to it in that year under its abbreviated title (the variations 
being immaterial), and has produced 4,326 letters received during 
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the five years prior to the commencement of the complainant’s busi- 
ness, and it was proved without contradiction that the same sub- 
stantial abbreviation which the complainant imitated was used by 
correspondents in “‘ a majority of instances ” where the correspond- 
ents did not use return envelopes, and which return envelopes them- 


selves stimulated the practice by printing the limiting words of the 


defendant’s title in smaller letters. 

The Court below simply did not fully appreciate the proofs, and 
belittled them in its mode of statement by the wholly immaterial 
suggestion that the use of the abbreviated titles did not average 500 
a year. This was only true by cutting down the large numbers of 
the later years by the smaller number of the earlier years. 


3. The suggestion that immediately follows that the abbreviated 
names “embraced upwards of seventy varieties” is also wholly im- 
material. 

All of the so-called seventy varieties were immaterial variations. 
Their generic nature was the same, and practically the same as the 
plaintiff's assumed title. 

It is difficult to see how a company who, on the finding of the 
Court itself, had been addressed, on an average, for a series of years, 
in five hundred instances by its customers by a name substantially 
similar to the complainants’ name, could, on the subsequent incor- 
poration of the plaintiff, under such a name, be restrained by injunc- 
tion from holding itself out to just those very customers or to the 
rest of the public as a concern which had been known and addressed 
under such abbreviated name and was entitied to continue to be so 
known and addressed. 


4. The opinion further states : 

* It is nol claimed that the officers or agents of the defendants 
“ were accustomed, during any part of this period, to use any other 
“ than its corporate name, or assumed the right to do so until after 
“ the complainant commenced business.” 

This is error. , 

Of course, in formal business transactions, where its name was to 
be signed in a formal way, the company naturally used its full cor- 
porate name. 

But in less formal matters it certainly did use the abbreviated 
name which its customers had conferred upon it by usage ; as, for 
instance, 
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(a) By taking a Government license under such abbreviated 
name. 


(4) By signing receipts under such abbreviated name. 
(c) By filling orders addressed to it both in writing and in print 
under such abbreviated name. 


5. The Court further went on to say : 

“ Concisely stated, the question would seem to be whether the 
defendant can appropriate to itself the various misnomers applied 
‘to it by the carelessness or inaccuracy of a comparatively small 
number of its customers during a period of ten or eleven years, 
notwithstanding the zealous and active measures of its managers 
to repress the practice and their success in preventing it from 
‘ ripening iuto general usage.” 

“It would hardly be contended that an individual could found a 
‘claim of possessory right to any species of property upon the un- 
“authorized conduct of other persons, or maintain that he has 
adopted a name symbolizing his products or identifying his per- 
sonality with the business by protesting against its use.” 

This, too, is error, 

[t does not state either the facts proved or the law applicable to 
such facts. 

We know of no reason why valuable property right in a name 
may not be acquired by usage, even though such usage may be due 
to the carelessness or ignorance of the public. 

Indeed, the Sudye himself so held in the first part of his opinion, 
in stating that a corporation may acquire a right to be known by a 
new or additional name by usage, and, if so, such usage must_ have 
at least originated through carelessness or inattention, and it cannot 
be doubted but that a corporation or an individual may acquire a 
most important and valuable designation simply by the habitual 
carelessness or tendency to abbreviate its name on the part of 
others. 3 

Thus, The New York, West Shore and Buffalo Railroud Com- 
pany is familiarly and popularly, though erroneously styled, The 
“West Suore Railroad,” and The New York, Lake Erie and West- 
ern Railroad, is familiarly and popularly, though erroneously styled, 
The “ Erte Rartroap.” The name of the predecessor of this cor- 
poration was the “ Erie Railway,” which perhaps originated and 
now familiarizes the present error. 

Doubtless neither of those corporations ever used its abbreviated 
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name in any formal business transaction, but it encourages the prac- 
tice and induces the usage by printing those parts of its name on its 
signs in darger type and letters. 

This is precisely what the defendant company did for years before 
the complainant company was organized. 

Its signs and return envelopes all tended to induce and render 
natural the use of the popular and abbreviated name by which it 
was addressed in the year before the complainant’s organization in 


more than 1,200 instances. 


Aguin, the opinion in discussing what the Court thought was 
the absence of proof of intention to interfere on the part of com- 
plainant, said : 

“The case is destitute of evidence to indicate that the com- 
“ plainant’s corporators were aware or had reason to suppose that 
“the defendant had become known to any extent by any other 
“ name than its corporate name. So far as appears they had no 
“ knowledge that defendant’s customers ever addressed it by other 
“ names.” 

The proofs were otherwise: 

Vermilye, assistant secretary of the complainant, was asked 
(Add. R., p. 58) : 

“ 65 x-Q. Did you ever know of their (defendants’ 2 Samana. 
* being known or addressed as the Goody ear I. R. G. Co. ? 

“A. Yes, sir. 

“66 x-Q. How long have you known of their being known and 
“addressed by that title in this way ? 

“ A. Well, they have been addressed by that as long as I have 
“ known them. 

“67 x-Q. For twenty years ? 

“A. Yes, sir; but generally spoken of as The Glove Company. 

“68 x-Q. Those other abbreviations in which the only full word 
“ used was the word ‘ Goodyear,’ and all the rest of the words were 
‘“ abbreviated ; was that used quite frequently ? 

“A. No, sir; I think not. 

** 69 x-Q. Was used to some extent ? 

* A. I think so.” 

The same witness produces an order addressed by him to the de- 
fendant under the name “ Goodyear G. Co.,” in 1869 (fol. 86, Add. 
R.), and also several receipts given to him by defendants in 1868, 
signed “ Goodyear’s I. R. G. Manufacturing Co.” (fol. 87, p. 59). 


| 
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Shepard is also asked (Add. R., p. 43) : 

“80 x-Q. Referring to the letter of Mr. Allerton, in which he 
“says: ‘we (the Goodyear’s India Rubber Glove Manufacturing 
“ Company), have been long known and understood by people 
“ generally as being the Goodyear Rubber Company ;* do you mean 
‘“ to say that you did not know that prior to May, 1873, the Good- 
‘year’s India Rubber Glove Manufacturing Company had been ad- 
“ dressed in bills, letters, and communications of that kind as the 
“ Goodyear’s Rubber Company ? 

‘‘A. They had not, to my knowledge, in @ general way.” 

“81 x-(@. Not to some extent? 

“A. Not to any considerable extent.” 

“82 x-Q. Well, you still evade the question by qualifying your 
‘“ answer by ‘ considerable’; had they to any extent ? 

“A. I do not think they had to any extent ; [ do not think they 
‘‘ were known by people generally in any other way than the Glove 
“ Company.” 

“83 x-Q. I don’t ask you whether they have been known 
‘“ generally ; I ask whether to any extent they were addressed in 
“ that way ? 

‘A. As far as my personal knowledge was concerned, J would say 
in a very, very limited way if at all, 

‘“ x-(). 84. Had they been addressed so in a limited way, to your 
‘* knowledge ? , 

“A. ln a very limited way; never, to my knowledge, that I 
* recollect now.” 

The Court will draw its own conclusions in reading all of Mr: 
Shepard’s evidence, as to whether he is a fair witness or not, and 
whether the answers quoted are not substantial admissionse to the 
contrary of Judge WALLACE’s finding. 

Indeed, Shepard had to admit, after positively swearing that the 
defendant company had never been addressed or known to him or 
his concern otherwise than as the “ Glove Company ;” and after ad- 
mitting that the use of the name, “ Goodyear’s I. R. G. Co.” was 
what he calls “ an attempt at an imitation of our name ” (Add. R., p. 
28, x-Q. 253), “and one so nearly alike as to be an interference” 
(Q. 258); that Ais own concern had addressed them by that very title, 
and rendered bills to them under that title as early as 1865 (Add. R., 
p. 29, fols. 43-44). 


7. The concluding sentences of the opinion of the Court below 
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also seem to confuse the question of the right of the complainant to 
exclusive protection with the question whether or not the defendant 
had a right to exclusive protection. 

Whether the defendant is entitled to exclusive protection or not 
does not bear upon the question of such right in the complainant. 

The remark that upon the same “theory it” (the defendant) 
“can also claim the exclusive right to use the multitude of mis- 
“ nomers applied to it from time to time by its careless customers, ” 
is quite unnecessary. 

There is, properly speaking, no “ multitude of misnomers.” 

All the misnomers which have been proved have substantially 
the same characteristic, and do not materially differ from each other. 
They all, under slight variations, address the company named in 
them as one doing a general rubber business and not a special one. 


SIXTH POINT. 


The Circuit Court had no jurisdiction of this case 
to render any decree. 


We trust that the Court will see some way in which it can decide 
this cause upon its merits, but we fear, that the absence of jurisdiction 
in the Circuit Court is apparent, and ought to be noted. 

It is true that the defendant invoked the jurisdiction of the Cir- 
cuit Court by filing petitions on behalf of the non-resident defend- 
ants for removal to the Circuit Court. 

The plaintiff in the State Court alleged that the principal cor- 
poration defendant was a foreign corporation, and said nothing as 
to the residence of the other defendants. 

It appears by the proofs that the principal corporation defendant 
was a Connecticut corporation which was afterwards incorporated 
also in New York (p. 105, R.). 

The Goodyear’s Rubber Manufacturing Co. was also a Connecti- 
cut corporation which had also filed a certificate in New York (p. 
102), although this was proceeded no further with. 
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The defendant Allerton was a citizen and resident of Connecti- 
cut. 

The defendant Vermeule’s residence and citizenship was not 
stated in the complaint, but the proofs show that he had been for 
many years a resident of New York. 

The removal to the Cireuit Court was prayed for by three of the 
defendants, on the ground that as to each of them separately there 
was a controversy which could be determined without the presence 
of the other defendants (Vermeule). 

At that date it was supposed that such removal was authorized 
by law. | 
Clark vs. Chicago., 11 F. R., 355. 
Boyd vs. Gill, 19 EF. R., 155. 


Later decisions of this Court have settled that a removal cannot 
be had by less than all of the several defendants, on the ground that 
they but not the others were non-residents, anless the complaint 
shows a cause of action which is, as stated in the complaint, a sep- 
arate one as against the removing defendants. 

To uphold jurisdiction, it must appear by the papers either that 
all of the defendants are citizens of a State other than that of plain- 
tiff, ov, that the cause of action against the non-residents was separ- 
ate and separable. 

It is not sufficient. that the cause of action as stated by the com- 
plaint might have been several as well as joint. 

That is all that can be alleged of the present case. 


Sloane vs. Anderson, 117 U. S., 275, and cases there cited. 
Ayres vs. Wiswall, 112 U.S., 107. : 
eninsular Co. vs. Stone, 121 U. S., 631. ? 


The complaint makes all four defendants jointly responsible, 
und prays an injunction against them as having conspired together 
to do the acts complained of, and it does not appear that all of the 
defendants were non-residents of New York, but rather the contrary. 

No removal can be had in such a case. 


Nor can it be had by a corporation organized under the laws of 
a foreign State, if such corporation be also organized under the laws 
of the same State as the plaintiff, and yet such is the case here. 
THlome vs. Boston Co., 19 F. R., 50. 


SEVENTH POINT. 


The decree of the Court below should be reversed 
with costs. 


Freperic H. Berts, 
Of Counsel. 
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THE GOODYEAR RUBBER COMPANY, 


Respondent. 
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THE GoopyEaR INDIA RUBBER GLOVE 
MANUFACTURING ComPANY and THE 
GZOODYEAR RUBBER MANUFACTURING 
COMPANY. 


V8. 


THE GoopyEarR RvuBBER CoMPANY. 


The Question of Jurisdiction. 


This suit was commenced in the Superior Court of 
the City of New York, in June, 1882 (Record, p. 1). 
The defendants named in the summons are : 

Goodyear’s India Rubber Glove Manufacturing Com- 
pany, 

Goodyear’s Rubber Manufacturing Company, 

George M. Allerton, who was president of the de- 
fendant, the Glove Company (fol. 16), and 

John D. Vermeule, who was vice-president. 

It came out on the hearing that there was no such 
corporation as the Goodyear Rubber Manufacturing 
Company, that name having been adopted merely as an 
alias by the Glove Company. Vermeule and Allerton, 
being officers of the latter company, and having no 
other interest (no relief being asked against them per- 
sonally), it is apparent that the only real defendant is 
the Glove Company, a Connecticut corporation. 


ica EM HR 
% S 


he Re 


cea lagen ies tae pH oe 


eee Be aa 


et. 
Se ee ee 
PRR Cs BIR ak AI pray ere 


2 
That company, in July, 1882, filed its petition in the 
Superior Court, for a removal on the ground of citizen- 
ship (p. 9). In the same month, a similar petition was 
filed in the name of the Goodyear Rubber Manufactur- 
my Company, the alias above mentioned, also on the 
ground that it was a Connecticut corporation (p. 7). 

In the same month Allerton, who was also a_ citizen 
of Connecticut, filed a like petition on the same ground 
(p. 17). Vermeule did not move. 

The aypipellant’s solicitors have notified the respond- 
ent’s solicitors that the point will be made in this Court 
on the argument that the cause was not removable and 
that the Cireuit Court was without jurisdiction. Con- 
sidering that the appellants themselves invoked the 
jurisdiction of the Federal Court, the position is novel, 
to say the least. But there is nothing in it. 

The point is understood to be that the case was not 
removable on the ground that it preseuted a separable 
controversy ; and further, that Vermeule, being a 
citizen of the same State with the plaintiff company, 
there was no jurisdiction on the ground of citizenship. 
To this contention there are several answers. 


I. After the long lapse of time and in the present 
state of the suit the Court would decline to listen to 
the point even if it had technical merit. 

French vs. Hay, 22 Wal., 238. 


II. It may have been that the case was removed on 
the theory of a separable contrroversy, although the 
petition in terms goes on the ground of citizenship. 
However that may be, if there was federal jurisdiction 
on either ground, it is enuugh. 


Canal, &c., R. Co. vs. Hart, 114 U.S§., 655. 
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III. It is wholly unnecessary to consider whether 
there was a separable controversy. 

The only citizen of the same State with the plaintiff 
was, as we have seen, Vermeule, the treasurer and man- 
ager of the defendant corporation. As such he was 
merely a formal party, against whom personally no re- 
lief is asked, and whose presence, therefore, does not 
affect the jurisdiction. 


The Chieago, Rock Island, &c., R. Co., 6 
Blatchf., 105. 

McHenry vs. N. Y. P. & O. R. Co., 25 Fed. 
Rep., 65. 

Ward vs. Davis, 18 Howd., 467. 

Harter vs. Kernochan, 103 U. 8., 562. 

Bacon vs. Rives, 106 U.S., 99. 

Removal Cases, 100 U. S., 457. 


It is submitted that the point that the Circuit Court 
had no jurisdiction, assuming that it could now be raised, 
is wholly without merit. 


W. W. MacFarnanp, 
Of Counsel for the Complainant and Re- 
spondent. 
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Supreme Court of the United States, 


ny 


Tur GoopyeaR InpIA RuBBER GLOVE 
MANUFACTURING CoMPANY and the 
GOODYEAR RUBBER MANUFACTURING 
COMPANY, 


| 
| 
| 
; 
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Appellant, 
Vs. 


THe GoopyeaR RusBBEer ComMPANy, 
Respondent. 


BRIEF ON BEHALF OF THE RE- 
SPONDENT. 


Statement. 


This is an appeal from a decree of the Circuit Court 
of the United States for the Southern District of New 
York, enjoining the appellant from appropriating and 
using for the purpose of its own business (which is the 
same as that of the respondent) the respondent’s cor- | 
porate name. | 


First.. When the suit was brought it was supposed 
by the respondent that the appellant's two names rep- | 
resented in fact two distinct corporations, but closely 
identified in interest. But it came out in the evidence 
that there was no such corporation as the Goodyear 


i 
; 
Me 
3 
é 
, 
45 
7 
2%, 
ey 
as 
? 
Sat 
Py 
; 
ae 
4) 
aie 
ee 
{3 
_ 
a 


rd 


eee Sr 


stating 
veg sae 
nt ee 


em 


a ear ee fog pres eo aor Bi 
ig gE A Ta al lin a 


Rubber Manufacturing Company, and that the latter 
name, after the creation of the corporation respondent 
under the corporate name of the Goodyear Rubber 
Company, was by the appellant annexed to its own cor- 
porate name which was and is the Goodyear India 
Rubber Glove Manufacturing Company. 

An attempt was made to obtain color of legal author- 
ity for the assumption of this additional name by the 
manager of the Glove Company filing a certificate of 
incorporation by that name under the Manufacturing 
Act of the State of New York (Record, p. 27), and the 
appellant says this was done “ for the purpose of claim- 
ing said name on behalf of said first-named defendant ” 
(7. ¢., the Glove Co.), and that it was afterwards used 
in connection with its business, but there was no cor- 
porate organization under the certificate. The filing of 
this certificate and another is what the defendant means 
in its answer when it says it filed the complainant’s 
name as a trade-mark. 

In 1882, an application was made by the appellant 
to the Legislature of the State of Connecticut for leave 
to assume the name of the Goodyear India Rubber 
Manufacturing Company as an additional name (Re- 
spondent’s Ex. 22; Addition’ to Record, p. 93). This 
was done, as the appellant says, “ to protect the name 
which we claimed the right to from many years use” 
(Record, p. 86). The application was for “ an additional 
name” (Record, p. 71). It was denied (Record, p. 72; 
Addition to Record, p. 9). But very shortly afterwards, 
in March, 1882, the appellant filed a certificate of in- 
corporation by the name it sought to acquire under 
the laws of the State of Connecticut (Applt.’s Ex., 
Record, p. 103). It is conceded that, as in the case of 
the certificate filed in New York, this was merely a 
device for claiming an additional name (Record, p. 86). 

And now the appellant says that as the result of 
these proceedings its full corporate name is “ Good- 
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year’s Rubber Manufacturing Company and Goodyear’s 
India Rubber Glove Manufacturing Company.” 

There is then, as appears from the foregoing, in fact 
but one appellant with two pretended names, the one 
being its true corporate name and the other an assumed 
name. 


SeconD. In the next place it is conceded that the 
name assumed by the appellant and as used with the 
abbreviation “ Mfg.” printed in small type is practi- 
rally indentical with the name of the respondent, even 
the slight distinction made by the word “ manufactur- 
ing” being in effect suppressed. 

Indeed the appellant’s cross-bill is founded upon the 
assertion of this practical identity. In that bill it sets 
up a title to the name of Goodyear’s Rubber Mfg. Co., 
insists that Goodyear’s Rubber Co. is in effect the same 
name and asks that the respondent may be enjoined 


against its use. 


Tutrp. Zherefore the precise and the only question 78 
which of the parties has the right to the use of the name 
in question, identity being admitted. 


Fourrn. Having now defined the parties and stated 
the question in controversy to be decided, the facts 
appearing in the record material to the decision of the 
question will be stated, and it may be mentioned at the 
outset that there is no dispute as to any material fact. 


I. The appellant the Goodyear India Kubber Glove 
Manufacturing Company was created a corporation by 
that name under the Laws of the State of Connecti- 
cut, in the year 1847 (Record, p. 109, Exhibits). 

The capital stock was six thousand dollars, and the 
company was organized as the certificate says “ for the 
purpose of manufacturing and selling india rubber 
gloves and mittens, together with keeping a retail dry 
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goods and grocery store.” The gloves and mittens were 
made under a license from Goodyear. After the ex- 
piration of his patents and about the year 1865, the 
company engaged in the manufacture and sale of other 
rubber goods, and established a place of business in the 
City of New York (Record, pp. 53, 54, 63). 

The company has since that time continued to carry 
on in the City of New York, the general business of 
manufacturing and selling all sorts of rubber goods, 
and in that respect the business of the respondent and 
the appellant is substantially the same. 


II. The Goodyear Rubber Company, the respondent, 
was created and organized under the Laws of the State 
of New York, in the year 1872, and commenced busi- 
ness about the Ist of January, 1873 (Addition to 
Record, p. 3). 

Its capital stock was $500,000 paid in cash (Addition 
to Record, p. 15). 

The company was very prosperous, and when this 
suit was commenced its business was the largest of the 
kind in the United States. It had branch houses in all 
the large cities, and it had relations of trade and busi- 
ness with pretty much the whole world (/d., p. 3). 


III. Before the organization of the company re- 
spondent, the appellant had never used in its business 
the name of Goodyear Rubber Manufacturing Company, 
nor any other than its true corporate name. In the 
trade it was commonly known and called the “Glove 
Company.” : | 
Mr. Shepard, Addition to Record, pp. 5, 6, 

43; Mr. Vermilye, Jd., pp. 49, 50. 

Mr. Gatchel, Record, p. 124. 


And in simple business transactions, such as signing 
receipts, it very commonly signed for short “ Good- 
year's Glove Co.,” and “ Goodyear’s I. R. G. Mfg. Co. ;” 


this latter seems to have been one of its favorite signa- 
tures (Addition to Record, p. 100; Record, p. 129 et 
seq., p. 115 et seg.; Addition to Record, pp. 50, 61) ; but 
the name usurped later was never employed. 


IV. Shortly after the company respondent was organ- 
ized the appellant faintly objected that it had adopted 
a name too much like its own (Mr. Allerton’s Letter, p. 
3, Addition to Record). But this objection was based 
upon the mistaken idea that the name “ Goodyear Rub- 
ber Co.” was not the name of a new corporation but one 
assumed by the “ Rubber Clothing Co.,” an existing cor- 
poration, for Mr. Allerton’s letter is addressed to the 
Rubber Clothing Company, and it is requested to 
“ return to its true name.” 

This impression seems to have continued even as late 
as thie filing of the answer (Ans., Record, pp. 27, 28). 

It was wholly erroneous ; there never was identity 
between the two in name or interest (Addition to Rec- 
ord, pp. 34, 69). No one but the Glove Co. ever ques- 
tioned the right of the respondent to its corporate name 
(/d., 35). 

The appellant did not follow up its objection, and, on 
the 7th of September, 1875, the respondent and appel- 
lant formally entered into a series of written contracts 
in their respective true corporate names and under their 
respective corporate seals, which are still executory 
(Addition to Record, pp. 7, 84, 85). 


V. We shall now see by what cautious, insidious steps 
the appellant proceeded to appropriate the respondent's 
corporate name to its own use, until, at last encouraged 
by the appellant's forbearance, it threw off all disguise 
and boldly claimed it as one of its own names. 

In the beginning there was no intention to assume the 
respondent’s name, for, in 1873, the appellant issued a 
circular to the trade under its own corporate name, 
stating that it had “no connection whatever with a 
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concern lately started styled ‘Goodyear Rubber Co.,’ 
and saying “ to avoid mistakes in future please address 
us in full as below,” “ Goodyear I. R. Glove Mfg. Co.” 

As late as November Ist, 1875, a similar circular was 
addressed to the trade disclaiming the name of, or any 
connection with, the Goodyear Rubber Co., and say- 
ing, ‘‘ we refer you to the enclosed cards and envelope 
on which you will observe our name in full.” The 
name given was “ Goodyear I. R. Glove Mfg. Co.” (Ad- 
dition to Record, p. 84). ° 

Shortly afterwards there was a complete change of 
policy on the part of the appellant. 

The respondent had been extremely successful in 
business, and waxed great. It was thought there would 
be more utility in appropriating its name and good-will 
than in disclaiming any connection with this over- 
shadowing rival. 

The change commenced by the use of small side 
signs, comparatively inconspicuous, bearing the name 
Goodyear Rubber Manufacturing Company, 

Addition to Record, p. 6, Shepard. 

The trade is notified of a change of address which 
is now to be Goodyear’s Rubber Manufacturing Co., or 
Goodyear’s India Rubber Glove Manufacturing Com- 
pany. 

Addition to Record, p. 96. 

They have now substantially appropriated to their 
own use the respondent's corporate name, which was in 
the same full sense its property as its merchandise or 
money, and the one might have been taken with as 
much propriety and legality as the other. But this 
trade circular was a tentative measure. It would seem 
to have been put out to see how much the respondent 
would stand, to what extent its rights might be invaded 
with impunity. It was not until 1880 that the appel- 
lant ventured to use the respondent’s name on its letter 
and bill heads. The style then adopted was “ Office of 
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Goodyear’s Rubber Mfg. Co.,” or “Goodyear’s India 
Rubber Manf'g Co.” 

Still further emboldened by the respondent’s patience 
under aggression, the appellant, on removing to 503 
Broadway in 1882, dropping its own name altogether, 
audaciously placed upon its business signs at that 
place the respondent's name in this form, “‘ Goodyear’s 
Rubber Mf'g Cc.,” the first words in very large letters, 
one sign being over the main entrance, the other on the 
sidewalk in the shape of a triangle set on its base. 

Addition to Record, pp. 6, 63, 64; Record, 
pp. 54, 55, 56. 

As an additional means of appropriating the respon- 
dent’s good-will and business the appellant imitated 
the respondent’s trade circular in style of print and 
head lines. 

Addition to Record, p. 10. 


VI. This assumption of the mask of the respondent 
and counterfeiting its personality constantly caused 
mistakes to be made, and led to the greatest confusion. 

Addition to Reeord, pp. 7, 8, 46. 

It was also very prejudicial to the respondent's busi- 
ness (Addition to Record, p. 37), and tinally became 
unbearable, and then this suit was commenced, resulting 
in a decree permanently enjoining the appellant against 
continuing its usurpation. 


VIL. By this time curiosity must have been aroused 
as to the ground upon which the appellant defends this 
manifest and flagrant invasion of the respondent's rights. 
That ground is most strange, as will appear. 

[t is averred in the answer (Record, p. 26) that the 
appellant had for many years been the most prominent 
corporation engaged in the manufacture of rubber 
goods, and had become known to the trade generally 
by names abbreviated from its full corporate name, 
in which the name Goodyear in connection with the 
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word company has always been used as designating the 
appellant. The theory and claim of the defense is here 
outlined. It is made quite specific by the testimony 
of Mr. Vermeule, the president of the company. 

On cross-examination he is asked, ‘‘ Does your com- 
pany claim title to all the various abbreviated names 
of which it has been addressed?” * * * Ans. “It 
claims title co everything with the name of Goodyear 
in connection with the manufacture of rubber goods.” 

Q. “Then your company claims title to every name 
which embraces the word Goodyear?” Ans. “ Yes, 
sir. 

(. “ My question is whether you claim an exclusive 
right to the use of every name which embraces the 
word Goodyear in connection with the manufacturing 
and sale of rubber goods? A. Yes, sir” (Record, 
p. 56). 

Nothing could be more explicit and at the same time 
more absurd. Any name that can be devised contain- 
ing the word “Goodyear” belongs to the appellant in 
exclusive ownership, and of course may not be employed 
by any one else. It may appropriate any and all of 
such names to its own exclusive use as aliases, con- 
solidating and compounding them as it was with its 
own name in the same way that it has dealt with the 
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respondent's corporate name in this case. Such is the 
claim. 


VIII. The appellant’s exclusive title to the word 
“Goodyear ” and to all possible combinations of that 
word was supported by the following proof and no 
other : 

A search was made under the direction of the presi- 
dent through the correspondence of many years for 
letters inaccurately addressed or in which some abbre- 
viation had been used, such only being sought for 
(Mr. Vermeule, Record, p. 58). By the letters so pro- 
duced it appeared that in the eleven years preceding 
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1873 the defendant had received five thousand letters 
exhibiting some departure or variation from’ its full cor- 
porate name, but all containing the word Goodyear in 
some combination. Of such inaccuracies there were in 
all seventy different types. The defendant’s theory, as 
we have seen, is that as the legal result of the careless 
mistakes of its correspondents it has acquired a title to 
every one of. these names. Owning them all it was of 
course at liberty to select for use any one of them, 
and naturally selected the one that had become the 
corporate name of the complainant and to which an 
extremely valuable good-will was attached. Such was 
the process. It appeared, however, that sueh mistakes 
occurred only in a very small percentage of the corre- 
spondence, in only about four hundred and fifty: letters 
a year, Whereas, as Mr. Vermeule informs us, a year’s 
correspondence embraced many thousands of letters 
(Record, p. 58). 

Mr. Robert S. Walker, secretary of the defendant 
company for seventeen years (1862 to 1879), embrac- 
ing the whole period of the correspondence put in evi- 
dence, says that “the great bulk of the correspondence ” 
has on it the true legal name of the company, and that 
variations were the exception (Record, p. 115). 


IX. It appears then that even if as matter of law 
there could be anything in the defendants’ extravagant 
claim it has no foundation in fact, resting as it does, 
upon selections from a comparatively few wrong ad- 
dresses. But whoever before heard of a-title to a 
name being acquired in that fashion ? 

The defendant does not pretend that it ever deliber- 
ately adopted an alias as a trade-mark. The pretense 
is that a great many aliases were thrust upon it by care- 
less correspondents, all of which in consequence became 
available trade-marks to be utilized as such offensively 
or defensively at the defendant's pleasure. This is al- 
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together wrong and refuses to adjust itself to right 
reason or to common sense. 

There is no foundation in fact for the assertion that 
by long exclusive usage and the assent of the trade the 
defendant had acquired a sort of monopoly of the word 
“Goodyear” in connection with dealing in rubber 
goods. 

That name in connection with that trade was in very 
common use long before the defendant emerged from 
its original and unpromising chrysalis of gloves, mit- 
tens, dry goods and groceries. 

Addition to Record, pp. 4, 5; Record, p. 
139 et sed. 


Therefore, the frivolous claim that the defendant had 
acquired by long use some right to this word or name 
in all its possible combinations falls to the ground, for 
as matter of fact, there was no such use. 7 

The foregoing statement embraces every fact in the 
vase of any materiality, and, as before stated, there is 
no controversy or conflict of evidence about any of 
them. 

They really present no question of law at all, for it 
is perfectly obvious and wholly undisputed that the de- 
fendants wrongfully appropriated plaintiff's name to 
the plaintiff's injury and in such cases a permanent in- 
junction is a matter of course. 


FIRST POINT. 


It is established and indeed conceded 
that the name for which the plaintiff 
seeks protection is the name by which it 
‘cas incorporated and under which it has 
kuilt up a very large business and that for 
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all practical purposes it is identical with 
the name adopted by the defendants. 


I. It has been seen that the defendants’ cross-bill 
is founded upon this identity of names and Mr. 'Ver- 
meule, the president of the defendant company, ex- 
pressly asserts in his testimony that the names are the 
same, and insists that his company has the exclusive 
right to the use of both names, Goodyear Rubber Co. 
and Goodyear Rubber Manufacturing Co. “ Q. Your 
claim would in the same sense apply to both names? 
A. I should think it would.” 

Il. The case, therefore, is not embarrassed by any 
controversy as to the fact of the identity of the names 
employed, as is usually the case; nor is it contended 
that the name in question is not one that may be 
lawfully adopted and exclusively appropriated, for the 
defendant insists that it is and that it actually owns the 
waite. 

The question then is narrowed to this, namely, 
which of those two corporations has the legal mght to 
the exclusive use of this lawful name ? 


SECOND POINT. 


The title as between the complainant 
and the defendant to the name Goodyear 
Rubber Company and the exclusive right 
to its use belongs to the complainant. 


I. So far as appears no one except the defendant has 
ever challenged the right of the complainant to the ex- 
clusive use of the corporate name which it adopted at 
its creation, but it is enough for the purposes of this 
case to establish that right as against the defendant. 


Newman vs. Alvord, 51 N. Y., 189. 
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II. The name by which the defendant was incorpor- 
aved, and which the law gives it, is GOODYEAR 
INDIA RUBBER GLOVE MANUFACTURING 
COMPANY. 

The name by which the complainant was incorporated, 
and which the law gives it, is the GOODYEAR RUB- 
BER COMPANY. 

It is not pretended that there is any similarity be- 
tween these two names. 

Therefore, as far as the law is concerned, it finds 
and leaves these two corporations with their separate 
and distinct corporate names, and we have seen them 
respectively recognizing each other's: respective names 
and seals in their formal contract relations. 

If the defendant had ever really believed that the 
complainant, so formidable a rival in business, had 
adopted a name to the use of which the defendant had a 
better right, it is not conceivable that there would have 
been a formal recognition of the complainant's title, or 
that the complainants would have been permitted to use 
the title without a struggle. It would not have been 
furtively, cautiously and gradually appropriated, every 
step indicating a consciousness of wrong doing ; the de- 
fendant would have boldly and promptly asserted its 
claim of superior right in a court of justice. 

Upon the face of the matter complainant has acquired 
a right and title to its corporate name in the way 
pointed out by statute, and is entitled to protection 
against the defendant’s piracy. Moreover, the defend- 
ant witnessed the rise and growth of the’ complainant 
under this name until it attained overshadowing propor- 
tions without ever asking any protection of the law for 
any pretended right of its own in the premises, or vent- 
uring to openly appropriate the name in its own use, 
thus admitting both by its action and non-action in a 
very emphatic way the complainant’s just right to the 
corporate name it had taken when it was created. 
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III. It remains to examine the theory upon which 
the defendant claims the right to discard the name 
under which it was incorporated, and assume the name 
under which the complainant was incorporated. We 
are not left to conjecture what that theory is, for it 
is expressly declared, as we have seen, to be that the 
defendant is entitled to the exclusive use of any name 
containing the word “ Goodyear” in any possible com- 
bination. 

But the absurdity of that position is too manifest 
and gross to call for serious consideration. What, pray, 
was the origin of that right? Certainly not the fact 
that the defendant in selecting a corporate name em- 
ployed that word as one of its factors. Corporations 
do not acquire a monopoly of the use of words in that 
way. 

It is said that the trade fell to a certain extent into 
the habit of addressing the defendant by a variety of 
wrong names, and by abbreviations of its true name in 
all of which the word “ Goodyear” was a component 
part of the name employed, and in that way the defend- 
ant obtained a right to al/ names by which it was 
wrongly addressed that contained the word “ Good- 
year,” and that among them was the plaintiff's name. 

According to this theory, it would appear that in the 
first instance the defendant acquired a right to the 
complainant’s name not by voluntarily assuming and 
appropriating the name, but through the errors of its 
own correspondents, and that through their mistakes 
the complainant lost its corporate name, and the de- 
fendants acquired it and thus obtained the right to 
enjoin the complainant against its use, which it is 
sought to enforce by the cross-bill. 

It cannot be profitable to pursue these idle theories, 
but it may not be amiss to point out that the supposed 
facts on which they are founded have no existence. 


1. It is very probable that the defendant never 
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would have ventured upon this audacious invasion of 
the complainant’s right if the defendant had not (as 
appears by its answer) supposed that there was no such 
corporation as the complainant; and that a relatively 
insignificant company known as the Rubber Clothing 
Company had adopted the name Goodyear Rubber 
Company as an alias. It is very strange, indeed, that 
such ignorance should have existed, but we are at 
liberty and, perhaps, bound by the answer to assume 
that it did. Ifso, to a certain extent it explains the 
defendant's otherwise unaccountable conduct. 


2. It appears by the foregoing statement of facts that 
the defendant never employed the name in question, 
nor any name that could possibly be mistaken for the 
same, in its business, until after the incorporation of 
the complainant, and after the company had carried on 
business under its corporate name for some years. 


3. It further appears that instead of assuming the 
name and claiming the exclusive right to its use, the 
defendants in the beginning distinctly disclaimed it, 
pointing out in a series of circulars issued to the trade 
that it had no connection with a “concern” of that 
name, and cautioning the public to address it by its own 
name, enclosing printed envelopes in letters to cus- 


tomers to ensure their doing so. 


4. The great prosperity of the complainant’s business 
excited jealousy and cupidity and tempted encroach- 
ment. When the policy of sharply maintaining its own 
distinct personality was abandoned, and it was decided 
to assume the mask of the complainant and steal its 
business in that disguise, the first steps were tentative 
and very cautious. 

The aggressor crept upon its victim stealthily, as is 
the practice in such cases, and the pretense that the 
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defendant had, or ever honestly supposed it had, any 
right to substitute the complainant’s name for its own 
by virtue of prior acquisition or use, is distinctly disin- 
genuous and fraudulent. 

Nothing more plainly indicates this’ than the devices 
resorted to after the incorporation of the complainant 
for the purpose of obtaining color of right to appropri- 
ate to itself the complainant’s name by application to 
the Connecticut Legislature and by filing fraudulent 
certificates here and there, not for the purpose of carry- 
ing out the intention therein expressed and declared, 
but merely to give false color of legality to an intended 
theft of a neighbor's name and business. 

The motive of such conduct is not to be misunder- 
stood ; indeed, there is no attempt to conceal it in the 
pleadings or in the proofs, and it cannot commend 
itself to a court of equity. 


5. The statement that until its adoption by the com- 
plainant the word “ Goodyear” had been exclusively 
employed by the defendant in connection with the 
manufactures and sale of rubber goods is proved to be 
wholly untrue. 

And, in short, every theory and every pretense by 
which the defendant seeks to maintain and justify its 
usurpation of the complainant's rights is shown to be 
utterly frivolous and illusory. 


THIRD POINT. 


Upon the foregoing facts admitted and 
proved the decree appealed from should be 


affirmed. 
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I. It has been shown that the defendant distinctly 
admits and indeed claims that the name it has adopted 
and the complainant’s corporate name are substantially 
identical ; therefore, upon this fundamental fact, which 
in most cases is the fact to be decided, the parties are 
agreed and it is not in contention. Another ques- 
tion which is not infrequently present, namely, whether 
the particular name is capable of exclusive appropria- 
tion, is also absent here ; for it is conceded and claimed 
by both parties and indeed is not to be denied that 
the name in question is capable of such appropriation. 
The name admittedly indicates not quality, ingredients 
or composition, words expressive of which are the pro- 
perty of all mankind, but personality, origin, ownership 
(Caswell vs. Davis, 58 N. Y., 223). It identifies a par- 
ticular legal person in the same sense that a natural 
person is identified by his baptismal name. 

It was said in Ainsworth vs. Walmsley (L. R., 1 Eq., 
524) that in its proper office as indicating origin or 
ownership (1 Holmes, 194) “a man’s name is as strong 
an instance of trade-mark as can be suggested.” 


II. Upon the foregoing facts all conceded or so 
clearly established as to be beyond the range of debate 
there can, it is submitted, be no doubt at all that as 
against the defendant the complainant has the exclusive 
right to the use of its corporate name, ‘ Goodyear 
Rubber Company.” Indeed, public policy and the 
settled rules of law forbid the abandonment by cor- 
porations of their true names, and the assumption of 
false names: and this offense against law as well as 
against the rights of the complainant the defeudant has 
manifestly committed. 


III. It follows, as matter of course, that the com- 
plainant is entitled for its protection to a permanent 
injunction. In the case of Celluloid Manufacturing 
Company vs. Cellunite Manufacturing Company, 32 Fed. 
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R., p. 97, Judge Bravwey, in holding that Cellunite as 


a name was the equivalent of Celluloid, says: 


“Tt is 


the object of the law relating to trade-marks to prevent 


one man from unfairly stealing away another's 


business 


and good-will. Fair competition in business is legiti- 
mate and promotes the public good, but an unfair 
appropriation of another’s business by using his name 
or trade-mark or an imitation thereof calculated to de- 
ceive the public or in any other way is justly punish- 


able by damages and will be enjoined by a 
equity.” 

Again, “ similarity, not identity 1s the usual 
when one party seeks to benefit himself by 


the 


court of 


resource 
good 


name of another.” In this case it has been seen that 


actual identity is admitted and claimed by 
fendant. The offense is accentuated by the 
it involves the disuse of a true name and the 
and use in its stead of the complainants’ name. 


the de- 


fact that 


adoption 
A more 


pronounced case of “ stealing away another's good name 


and business could not well be stated.” 
In the case of the State vs. Hutchinson, 


2 Ry. & 


Corp. Journal, 252, the Supreme Court of Missouri held 
that the Kansas City Real Estate Exchange and Kansas 
City Stock Exchange were substantially identical names, 
and, among other things, the Court says: “The name 
of a corporation is a necessary element of its existence, 
and aside from any statute the right to its exclusive use 
will be protected upon the same principle mat persons 


are protected in the use of trade-marks.” 


It is wholly unnecessary to multiply authorities in 


support of a doctrine of equity so well settled ; 


strong 


and pertinent illustrations of its application are to be 


found in the following cases. 


" Colton vs. Thomas, 2 Brewster, 308. 
Merchants’ Banking Co. vs. Merchants’ Joint 
Stock Bank, 26 Weekly Rept., 847. 


Singer Machine Manufacturers vs. 


L. R., 3 App. Ca., 376. 


Wilson, 


18 


Coleman vs. Crump, 70 N. Y., 573. 

Lee vs. Haley, L. R., 5 Ch., 155. 

Brooklyn White Lead Co. vs. Masury, 25 
Barb., 418. 


FOURTH POINT. 
The decree should be affirmed. 


W. W. MacFarwanp, ; 
Of Counsel. : 
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